U1 ^ CO 



v-K > ;• f* > 1 -WLUy. 

)KTJKT7v /1 JM 




HKI 

■ 1 k #i < l 

■ 1 w, iv 1 

■K 1 ■ i; TV 1 

IIB'VBVi 














Court of Appeals of the District of (Columbia 

APRIL TERM, 1930 


No. 5238 

JOHN L. PHILIPS, MERCHANTS AND MANUFAC¬ 
TURERS NATIONAL BANK OF NEWAjRK, NEW 
JERSEY, A CORPORATION, AND NELLIE SENFT 
CHAMBERS, EXECUTORS OF GEORGE M. CHAM¬ 
BERS, DECEASED; FRANK T. SULLIVAN AND 
FIDELITY AND DEPOSIT COMPANY QF MARY¬ 
LAND, A CORPORATION, APPELLANTS,! 

VS, 

UNITED STATES OF AMERICA, APPELLEE. 

AND 

No. 5239 

UNITED STATES OF AMERICA, APPELLANT, 

VS, 

JOHN STEPHENS, J. L. PHILIPS, MERCHANTS 
AND MANUFACTURERS NATIONAL BANK OF 
NEWARK, NEW JERSEY, A CORPORATION, 
AND NELLIE SENFT CHAMBERS, EXECUTORS 
OF GEORGE M. CHAMBERS, DECEASED; FRANK 
T. SULLIVAN, LEE L. HERRELL, ROLAND PERRY, 
LOTTIE EITZEN, EXECUTRIX OF GUS EITZEN, 
DECEASED; CHARLES PHILIPS, Jr., MITCHELL 
A. TOUART, Jr., AND FIDELITY AND ! DEPOSIT 
COMPANY OF MARYLAND, A CORPORATION, 
APPELLEES. 

— 

APPEALS FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


vol. n 


INDEX. 

Original Print 


Testimony of Christie M. Hartman. 865 613 

Edward R. Dronenburg. 865 614 


Judd & Detweiler (Inc.), Printers, Washington. D. C„ August 6, 1930. 





11 


INDEX. 


Original Print 

Testimony of John Scyber. S66 614 

Calvin L. Robinson. 866 615 

Bernard Hampton. SSO 625 

L. P. Riddle. SSS 652 

Plaintiff's Exhibit No. 2-A. SOI 633 

Testimony of Ford C. Close. S94 635 

Middleton L. Wooten. 010 647 

Joseph Nat wick. 036 66S 

C. C. Arnett. 050 685 

M. A. Touart. 9S2 700 

H. H. Yaney. 1041 731 

G. R. Fellows. 1112 755 

Guy Mason. 1115 75S 

C. P. Cronk. 1120 761 

C. S. Tatarian. 1145 7S1 

Frederick M. Bellows. 1161 703 

Richard L. Humphrey. 1172 706 

John Stephens. 1101 810 

Frank T. Sullivan. 1214 826 

Marcus Borcliardt. 13.36 804 

John K. Gault. 1340 807 

Lee L. Herrell. 1341 SOS 

Col. Harry Graham. 1366 014 

Nelson Wilson. 1368 016 

George N. Lamb. 1370 91S 

William Macholz. 13S0 033 

Wm. H. Schleyer. 1301 034 

Chas. J. Morrow. 1306 030 

Ira Scheifley. 1308 040 

Bernard D. Warren. 1300 041 

B. T. Watt. 1401 042 

W. B. Swift. 1404 045 

Frank E. Sherman. 1405 046 

C. P. Cronk. 1407 047 

George H. Price. 1411 050 

Claude C. Arnett. 141S 055 

Irvy Myers. 14:34 067 

Samuel G. Memory. 1437 060 

John L. Philips. 1438 070 

Julia H. Oden. 1603 1004 

George Curtis Vaughan. 160(5 1096 

W. W. Knight. 1615 1102 

Charles Philips, Jr. 1687 1156 

W. E. Farnan. 1726 1185 

Alexander D. McDonald. 1738 1104 

Cornelius F. Sullivan. 1744 119S 

Harry L. Abbott. 1750 1202 

Moris M. Wall. 1763 1213 

E. Allen Smith. 1772 1219 



















































INDEX. 


Testimony of Frank Fuller. 

John L. Philips. 

C. Willing Hare. 

Albert A. Henry. 

X. E. Stevens. 

Albert T. Snodgrass_ 

L. A. Daugherty. 

R. H. Hen (Iren. 

C. P. Cronk. 

L. L. Daugherty. 

George A. Kirk. 

F. M. Bellows. 

Henry Justus Gibson... 

Ernest E. Herrell. 

Harry Moore Pearson.. 

F. M. Bellows. 

Wiliam Kurtz Wimsatt. 

Lee L. Herrell. 

William S. Leonard.... 

John C. Wallace. 

Ralph T. Harker. 

John Stephens. 

Harry Joseph Donoghue 

Anna E. Balm. 

George A. Kirk. 

S. H. Bullock. 


Original 
!l774 
|l 707 
[l7D7 


jlS07 

la sod 

1S13 

1814 

181." 

181.7 

PL817 

1817 


1824 

1831 

1833 

1843 

1844 
1S47 
1847 
18.70 
18.72 
18.74 
1801 
18(54 
1872 
1876 


• • • 
111 

Print 

1220 

1237 

1237 

1243 

1244 

124.7 
1240 
12.70 
12.70 
12.70 
12.72 
12.72 
12.77 
1201 

120.7 

1271 

1272 

1274 

127.7 
1277 

1275 
1280 

128.7 
1287 
1201 
1294 






























UNITED STATES OF AMERICA. 


613 


Upon cross-examination by counsel for defendant John 
Stephens, the witness testified as follows: j 

Stephens was not present at any of the interviews he 
had with Philips at the Raleigh Hotel. He woul^l not know 
Stephens if he saw him. He never saw Stephens^ (C. T. R. 
Vol. 9, pp. 1024, 1025.) 

Upon redirect-examination by counsel for plaintiff the 
witness testified as follows: 

On the dav after the books were taken frdm him 5v 
Philips witness asked Philips what he had done with the 
books and Philips said that he had taken them to the hotel 
basement and burned them. (C. T. R. Vol. 9, p. 1029.) 

Over the objections and exceptions of counsel for de¬ 
fendants he testified that Philips told him the $[4,500 4 ‘was 
not for him (Philips), but was to be divided in tljree wavs.” 
(C. T. R. Vol. 9, p. 1037.) 

865 Upon recross-examination by counsel for defend¬ 
ant John L. Philips, the witness testified as follows: 

Philips told him that the money was to be divided three 
ways sometime after the $4,500 was paid to Philips. There 
was no special reason for Philips telling hiiii anything 
about it. (C. T. R. Vol. 9, p. 1037.) ; 

Thereupon the testimony of Christie M. Hartinan, a wit¬ 
ness called at the criminal trial, was introduced Jin evidence 
by counsel for plaintiff under the terms of the j stipulation 
incorporated herein (R. Vol. 5, p. 601), the witness having 
testified as follows: 

She was employed in the office of Gibbs-Muellejr Company 
in Philadelphia, in 1919, as secretary to Mr. Gibbs and an 
all-around office assistant. (C. T. R. Vol. 9, pp. 1088,1089.) 
She cashed a check for $4,500, and turned the cfish over to 
J. I. M. Wilson, probably on the same day as jthe date of 
the check. (C. T. R. Vol. 9, p. 1089.) 

On the same day, July 17, 1919, she got a bai^k draft for 
$5,000, payable to J. L. Philips and John Stephens, and 
gave it to J. I. M. Wilson, together with the $4,500 in cash. 
(C. T. R. Vol. 9, pp. 1098,1099.) 

41—5238, 5239 
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Some time after the lumber shipments were completed 
Wilson returned to her $750.00 in cash. (C. T. R. Vol. 9, 

p. 1112.) 

Thereupon the testimony of Edward R. Dronenburg, a 
witness called at the criminal trial, was introduced in evi¬ 
dence by counsel for plaintiff under the terms of the stipu¬ 
lation incorporated herein (R. Vol. 5, p. 601, p. 602) the 
witness having testified as follows: 

He was employed by the Raleigh Hotel for about five 
years until 1922. He has known defendant J. L. Philips 
for about five years. (C. T. R. Vol. 9, pp. 1040-1041.) 

At about 10:00 o’clock in the morning, June 1, 1922, he 
was called to Philips’ room where Philips asked him 
866 if — knew where he, Philips, could burn up some 
papers. He told Philips in the boiler. Philips 
said, “I will go along with you”, so he and Philips went 
down and burned up the papers. (C. T. R. Vol. 9, pp. 1042, 
1043.) Philips called one of the colored firemen and said, 
44 Here, boy, burn up these papers”, and the boy took the 
papers and burned them up. They were wrapped in a 
newspaper, perhaps, he would say, a foot long and six 
inches wide. (C. T. R. Vol. 9, pp. 1043, 1044.) 

Thereupon the testimony of John Scyber, a witness 
called at the criminal trial, was introduced in evidence by 
counsel for plaintiff under the terms of the stipulation in¬ 
corporated herein (R. Vol. 5, p. 602), the witness having 
testified as follows: 

In 1922, he was a boiler cleaner at the Raleigh Hotel. (C. 
T. R. Vol. 9, pp. 1045, 1046.) In June, 1922, about 11:30 
A. M. as he was preparing to go to lunch, a well-dressed 
and red-faced man came down with a package and asked 
him if he would burn up this trash, and he took it and 
burned it in the furnace. This man handed him a quarter 
and he took it, and the man then went upstairs. (C. T. R. 
Vol. 9, pp. 1046, 1047.) 

Upon cross-examination by counsel for defendant John 
L. Philips, the witness testified as follows: 

Referring to the man who asked witness to burn up the 
package, witness stated there was a bellboy with him. (C. 
T. R. Vol. 9, p. 1047.) 
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Thereupon tlie testimony of Calvin L. Robinsoh, a wit¬ 
ness called at the criminal trial, was introduced in evidence 
by counsel for plaintiff under the terms of the stipulation 
incorporated herein (R. Vol. 5, p. 602), the witness having 
testified as follows: 

He resides at Chicago, Illinois. 

867 He was vice-president of J. L. Philips and Com¬ 
pany in New York up to 1918. J. L. Philips was 

president and the company had offices at #52 ( William 
Street, New York. He first met Philips abput 1915. 
(C.T.R. Vol. 9, p.1049.) j 

He entered into contracts with J. L. Philips foJ* the pur¬ 
chase of Government lumber. He identified J. ii Philips 7 
signature to a contract dated March 4,1919. (C. T. R. Vol. 
9, p. 1049.) 

868 This contract of March 4, 1919, between J. L. 
Philips and John Stephens and C. L. Robinson, cov¬ 
ering lumber at Camp Mills, Long Island, was offered in 
evidence by counsel for plaintiff and admitted as plaintiff’s 
Exhibit No. 59 (R. Vol. 5, p. 605), and is as follow^: 

i 

“This contract, made this fourth day of March, 1919, by 
and between J. L. Philips and John Stephens of Washing¬ 
ton, D. C., hereinafter called the ‘Sellers’, and C. L. Robin¬ 
son of New York City, N. Y., hereinafter called the ‘Buyer’. 
Witnesseth: 

Whereas certain lumber hereinafter described has been 
purchased by the sellers from the United States, and 
Whereas the said sellers are desirous of disposing of the 
said lumber; [ 

Now, therefore, in consideration of the mutial agree¬ 
ments herein contained, the sellers sold and the buyer has 
purchased the said lumber hereinafter described, and the 
Sellers and the buyer do hereby agree as follows: j 
1st. Material Sold and Purchased.—The sellers sell and 
agree to deliver to the buyer approximately t£n million 
feet of Yellow Pine and Hemlock and Spruce an$ Fir lum¬ 
ber, and the buyer buys and agrees to receive aiid pay for 
the said lumber under terms and conditions hereinafter set 
forth. 

2nd. Location of Lumber.—The lumber covered under 
this contract is all of the surplus lumber heretofore pur- 
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chased by the sellers from the United States and located in 
yards Number One, Number Two and Number Three at 
Camp Mills, Lbng Island, New York, of which an 
8(>9 approximate inventory has been furnished the buyer, 
and the receipt of said approximate inventory is 
hereby acknowledged. 1 It is understood by the sellers and 
the buyer that this approximate inventory is said to con¬ 
tain fourteen million nine hundred and eight thousand and 
one hundred and seventy-seven (14,908,177) feet, of which 
quantity the United States has reserved for its own use 
four million (4,000,000) feet, and it is therefore understood 
and agreed that this contract is to cover only (10,000,000) 
ten million feet of this surplus lumber, or that portion of 
the surplus lumber at Camp Mills that is left after the Gov¬ 
ernment had deducted four million feet in the proportion 
that four million feet bears to the total quantity of each 
size and kind of lumber at Camp Mills. 

3rd. Inspection and Tally of Lumber.—The said lumber 
shall be inspected and tallied by a representative of the 
United States and a representative of the buyer at the point 
of loading, and this inspection and tally is to be final and 
the basis on which the lumber is to be paid for, and should 
these said representatives fail to agree on the inspection 
and tally, a third party shall be selected by these said repre¬ 
sentatives and the decision of this said third party shall 
then be final and binding on both parties. 

4th. Loading.—The said lumber is to be loaded on cars 
bv the United States under instructions furnished bv the 
buyer and the cost of handling and loading is to be paid for 
by the United States. 

5th. Time of Shipment.—The buyer is to furnish to the 
representative of the United States at Camp Mills shipping 
instructions for all said lumber sold and purchased 
870 from time to time prior to August 1, 1919, and upon 
failure of the buyer to furnish shipping instructions 
within the aforementioned time for all of said lumber, then 
the buyer agrees to receive, take possession of and pay for 
in full all the lumber sold and purchased under this con¬ 
tract. 

(a) The buyer is to furnish to the representative of the 
United States at Camp Mills the shipping instructions con¬ 
secutively, beginning with one, and as to mail two copies of 
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said shipping instructions (so numbered) to the sellers at 
708 Thirteenth Street, N. W., Washington, D. C. 

(b) The name of the representative of the United States 
to whom the said shipping instructions are to be furnished 
is the Constructing Quartermaster (Lieut. Cfol. C. H. 
Smith), Camp Mills, Long Island, N. Y. J 

6th. Quality of Lumber.—The said lumber sold and pur¬ 
chased under this contract is to be inspected for the grade 
of Number Two Common and Better under the rules of the 
Southern Pine Association, and any lumber falling below 
the grade of Number Two Common is to be classified as re¬ 
jections or culls. 

7th. Price.—The price at which the said lumber is sold 
and purchased is to be as follows: 

For all lumber on which shipping instructions are fur¬ 
nished during the month of March, 1919,—$25.0j) (twenty- 
five dollars) per thousand feet; 

For all lumber on which shipping instructions are fur¬ 
nished during the month of April, 1919,—$23.00 (twenty- 
three dollars) per thousand feet; 

For all lumber on which shipping instructions are fur¬ 
nished during the months of Mav, June land Julv, 
871 1919, the price is to he the base price fi^ed by the 

sellers and a representative of the United States to 
cover lumber shipped during the month of May, 1919, this 
price to be effective May 1, 1919, and to remain in effect 
until all of the lumber is shipped, the buyer to be notified 
on May 1, 1919, what the price will be. 

The above prices are to apply to the grade of Number 
Two Common and better and for all Culls (as provided for 
under this contract) the price is to be one-half the price of 
the Number Two Common and Better price. 

The above prices are f. o. b. cars or f. o. b. trucks at 
Camp Mills, Long Island, N. Y. 

8th. Terms of Payment.—Prior to the shipment of any 
lumber the buyer is to deposit with the sellers the sum of 
three thousand dollars ($3,000.00), which sum shall remain 
as a deposit until this contract is complete, and ik to be de¬ 
ducted or accepted in payment of final shipments of lumber 
to this amount, or all or any part of it remaining pfter pay¬ 
ment in full for the lumber under this contract, ik to be re¬ 
funded to the buyer, and the buyer is to pay net bash with- 
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out discount for all lumber shipped or moved within six 
days from the date of loading of said lumber. 

This contract is in confirmation of agreement and con¬ 
tract made February 26, 1919. 

Signed in duplicate. 

J. L. PHILIPS AND 
I JOHN STEPHENS, 

By J. L. PHILIPS. 

i Sellers. 


SAM KLEIN. 


C. L. ROBINSON, 
Buyer."' 


872 He made a deposit with J. L. Philips of $3,000.00 
sometime in May, 1919, and signed the contract about 
the time he sent the $3,000.00 check for this deposit. (C. T. 
R. Yol. 9, p. 1052.) 

The lumber was invoiced to him in accordance with the 
terms of the contract and he paid for it at invoice prices. 
(C. T. R. Vol. 9, p. 1060.) 

In addition to the payment made on the invoices he paid 
defendant John L. Philips about $46,000 in cash at various 
banks wherever witness cashed the checks. (C. T. R. Yol. 
9, p. 1061.) lie kept a complete set of books. The entries 
in the ledger were made at his direction. (C. T. R. 
Yol. 9, pp. 1063, 1064, 1065.) Witness identified various 
checks which he stated were cashed by him and the pro¬ 
ceeds paid to J. L. Philips. (CTR Y. 9, pp. 1071, 1072.) 
His recollection is that in May, 1919, Philips came to him 
and gave him a list of stock out at Mineola, some 14,000,- 
000 feet or so, and asked him to go out and look at it with 
the idea of making a purchase of it. Tie looked it all over 
and finally decided that he could not do it. Finally Philips 
agreed to keep free of loss and witness was to deduct as 
part of the expenses from receipts $1,000 a month, even if 
there was a loss, which apparently there would be. If there 
were any profits, whatever was above the expenses was to 
be divided: Philips to take 66-2/3 per cent of the profits 
and he 33-1/3 per cent, including all the expenses that he 
took out for himself. (C. T. R. Vol. 9, pp. 1077, 1078.) The 
$45,000.00 paid to Philips represented 66-2/3 per cent of his 
profits. He took the $1,000 a month and the third of the 
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profits. The $45,000 paid to Philips was in addition to the 
amounts paid to Philips and Stephens under t]he invoices. 
(C. T. E. Vol. 9, p. 1078.) 

Upon cross-examination by counsel for defendant Frank 
T. Sullivan, the witness testified as follows: 

873 The Camp Mills lumber was sold over a period of 
four months. He did most of the selling of the 
lumber himself. He had another contract covering 600,000 
feet and it took about two months to resell this lumber. 
That was a poor lot of lumber and it took a long time to 
work it off. He had another contract for 12 x 12 timber at 
Charleston, South Carolina. (C. T. E. Vol. pp. 1081, 
1082.) 

Upon redirect examination by counsel for plaintiff the 
witness testified as follows: 

The shipments of the Camp Mills lumber commenced 
pretty quickly after the contract was signed, the first ship¬ 
ments being made about the middle of Mav, 1919, or later. 
(C. T. E. Vol. 9, p. 10S7.) 

Upon being recalled by counsel for plaintiff the witness 
Calvin L. Eobinson testified as follows: 

He directed how the moneys that he paid J. L. Philips 
should be charged on his books. He directed his [bookkeeper 
to open an account in the ledger in the name of! A. D. Eob¬ 
inson, covering these payments to Philips. 'jDhe entries 
were made in the ledger by his bookkeper, Mr. Hampton. 
(C. T. E. Vol. 10, p. 1208.) 

A. D. Eobinson is witness’s brother. C. T. E} Vol. 19, p. 
1079.) 

A letter of February 27, 1919, from C. W. Hare, Director 
of Rales, to J. L. Philips and John Stephens, being a notice 
of withdrawal of lumber from various project^, including 
Camp Mills, was offered in evidence by counsel for plain¬ 
tiff and admitted as plaintiff’s Exhibit No. 60. (E. Vol. 5, 
p. 605) and is as follows: 
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February 27th, 1919. 


P. S. & T. Division, 400-703, Philips, J. L., & John 
Stephens. 

J. L. Philips and John Stephens, 

358 Munsey Building, 

Washington, D. C. 

Gentlemen : 


Confirming telephone conversation, the sale of lumber 
on projects where there is more than 1,000,000 feet board 
measure, is herewith withdrawn on the following projects, 
in accordance with Article 7, in your contract: 


Charleston, S. C. 

Camp Knox . 

Ft. Benj. Harrison 
Camp Sevier 
“ Mills 

“ Eustis. 

“ Dodge . 

“ McClellan .. 
“ Sherman . . . 
“ Gordon .... 

“ Custer. 

“ Meade. 


.Camp Kearney. 

.Camp Lee. 

.Camp Wheeler. 

Camp McArthur. 
Camp Hancock. 

.Camp Grant. 

. . Fort Leavenworth. 

.Camp Pike. 

North Camp Jackson. 

.Camp Polk. 

.Camp Benning. 

.Camp Jackson. 

Raritan Arsenal. 


(Note.— The last four projects do not show on your pres¬ 
ent list.) 

Yours very truly, 

C. W. HARE, 

Director of Sales, 
By W. M. CRUNDEN, 
i Major, Q. il/. Corps, 

Chief Building Materials Division -. 

875 A letter of February 27, 1919, from J. L. Philips 
to C. W. Hare, Director of Sales, representing that 
the Camp Mills lumber had been sold prior to withdrawal 
was offered in evidence by counsel for plaintiff and admitted 
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as plaintiff's Exhibit No. G1 (R. Vol. 5, p. 605), and is as 
follows: 

J. L. Philips and John Stephens, Marketing Government 


Surplus Lumber, 55S Munsey Building, Washing) 


February 27, 1919. 


ton, D. C. 


Mr. C. W. Hare, 

Director of Sales, 

Munitions Building, 
Washington, D. C. 


Dear Sir : 


Att. Major W. II. Crunden. 


Referring to telephone conversation withdrawing certain 


25th: 
delivered 


g regard- 

c o 

er. Also, 


lumber covered under the contract of February 

I beg to advise that after the contract was 
yesterday and prior to receipt of your teiephonb message 
just received, we had negotiated and arranged for the sale 
of the lumber at Camp Mills and the lumber at Charleston, 
S. C. 

Will you please instruct ns formally in writii 
ing the withdrawal of the various lots of lumb 
will you kindly instruct us in regard to the lumber at Camp 
Mills and Charleston, and if we will be forced to cancel 
our sales made of that lumber prior to receipt <J)f instruc¬ 
tions to withdraw it from the contract. 

Thanking you, we are, 

Verv trulv vours, 

J. L. PHILIPS. 

(Signed) J. L. PHILIPS. 


JLP :SK. 


876 A letter of May 10, 1919, from J. L. Philips and 
John Stephens by J. L. Philips to Brigadier General 
R. C. Marshall, Jr., Construction Division, enclosing copy 
of shipping instructions for Camp Mills lumber was of¬ 
fered in evidence by counsel for plaintiff and admitted as 
plaintiff’s Exhibit No. 62 (R. Vol. 5, p. 606), and is as fol¬ 
lows : 
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J. L. Philips and John Stephens, 708 Thirteenth Street 

Northwest, Washington, D. C. 

May 10, 1919. 

Brig. Gen. R. C. Marshall, Jr., 

Construction Division, U. S. A., 

Washington, D. C. 

Attention Lt. Col. Wm. Couper. 

Dear Sir : 

Reference: Director of Sales Contract No. 1, covering 
surplus lumber: 

Subject: Surplus lumber at Camp Mills, Long Island, 
New York. 

Attached you will please lind copy of shipping directions 
covering the lumber referred to above. 

The original of same was sent direct to the officer in 
charge at Camp Mills before we were instructed to send 
same through vou. 

Will you kindly see that proper instructions are issued 
that will insure the carrying out of these shipping direc¬ 
tions? 

Verv truly vours, 

J. L. PHILIPS and 
JOHN STEPHENS, 

(Signed) Bv J. L. PHILIPS. 


JLP :SK. 


877 A letter of I June 18, 1919, from Philips and 
Stephens by J. L. Philips to Brigadier General R. C. 
Marshall, Jr., Construction Division, relative to Camp Mills 
lumber was offered in evidence by counsel for plaintiff and 
admitted as plaintiff’s Exhibit No. 63 (R. Vol. 5, p. 606), 
and is as follows: 



Attention Lt. Col. Wm. Couper. 

Dear Sir: 

Subject: Lumber desired shipped from Camp Mills to 
Caldwell, N. J. j 

Referring to telephone conversation with Captain Gordon 
in your office relative to the above subject: 

It was explained by Capt. Gordon that the Construction 
Division desired certain lumber at Camp Mills for ship¬ 
ment to Caldwell, N. J., for immediate use which was not 
in the Government’s proportion of the lumber at Camp 
Mills and that it was desired that the buyer of the commer¬ 
cial lumber at Camp Mills if possible arrange to permit 
the Government to have this, with the understanding that 
the Construction Division would replace this lumber piece 
by piece. 

I promptly got in communication with Capt. Shell at the 
Camp and with the buyer of the lumber with view of fur¬ 
nishing this lumber for you and adjusting it equitjably after¬ 
ward, with the following result: 

878 The list submitted as desired was l,102,b()0 ft. and 
after conference it was arranged to ship this lumber 
from Camp Mills to fill this requisition and the Govern¬ 
ment could load it as fast as they desired, and they have 
been loading it since this conference. 

It will not be necessary to replace any lumber with the 
buyer, either from Camp Mills or any other p<j>int, as we 
arranged this satisfactorily as follows: 

The original inventory of lumber at Camp Mills turned 
over to us for sale called for 14,908,177 ft. We sold this 
lumber promptly after the execution of the contract and 
were later advised that the Construction Division desired 
to withdraw this lumber from sale. Having made contract 
for sale in good faith we could not cancel the contract, but 
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at your request it was arranged tliat we should sell 10,000,- 
000 feet of the lumber at Camp Mills, leaving the excess, 
which was more than four million feet, for the Construction 
Division for their own use. 

They have been using lumber at Camp Mills and shipping 
it out and tliev have no accurate tallv or records to show 
w r hat actually has been used and shipped and therefore they 
do not know how much of the lumber left for them has 
been used. In addition to that the inventory which they 
furnished in the beginning was not accurate. 

We simply assured the buyer that he was entitled to 
and would receive ten million feet of lumber and he has 
kindly consented, regardless of sizes or grade, to permit 
the above mentioned requisition for Caldwell, N. J., to be 
filled either out of his lumber or out of the lumber belong¬ 
ing to the Camp. 

The buyer’s own force has made as nearly accurate in¬ 
ventory as they could and the lumber there, accord- 
879 ing to the figures, after the shipment to Caldwell, 
will be only the ten million feet sold, including, of 
course, w 7 hat has already been moved out. In other words, 
the situation now 7 is that Camp Mills has used and shipped 
after the Caldwell requisition is tilled all of the lumber that 
w'as retained by the Camp. Therefore, under the contract 
of sale, there is no more lumber there for them to use or 
ship out, and will you please instruct them accordingly? 

They have a very poor system and are likely to send for 
lumber or load it out without regard to the above facts, 
which w 7 ould infringe on the buyer’s contract and involve 
difficulties for all parties if done. 

It is barely possible that at the w’ind-up the buyer may 
be short a small quantity of his ten million feet because 
of the quantity the Government has used, in which event 
we have agreed this w 7 ould be replaced from elsewhere or 
adjusted, or it may be that there will be a small surplus and 
in that event this quantity would remain on hand for the 
Camp, but inventories now’ indicate there wrill be no surplus. 

Thanking you for your kind attention, we are 
Very truly yours, 

J. L. PHILIPS AND 
JOHN STEPHENS, 
(Signed) By J. L. PHILIPS. 

JLP:SK 
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The testimony of Bernard Hampton, !a witness 
880 called at the criminal trial, w~as introduced in evi- 

7 j 

dence by counsel for plaintiff under the terms of the 
stipulation incorporated herein (R. Vol. 5, p. 607|), the wit¬ 
ness having testified as follows: 

In 1919, he was an accountant for Calvin L. j Robinson, 
and kept Robinson’s books. (C. T. R. Vol. 9,j pp. 1113, 
1114.) 

The first invoice according to the records covering Camp 
Mills lumber was dated May 15, 1919. (C. T. jR. Vol. 9, 

p. 1133.) ‘ I 

He personally made all of the entries in the books other 
than a few entries on the Charleston project. |(C. T. R. 
Vol. 10, p. 1169.) According to his entires, the totjal amount 
of the invoices from Philips and Stephens to Calvin L. 
Robinson for the Camp Mills project was $209,322.01. 

The footage amounted to 10,000,962 feet. (C. !T. R. Vol. 
10, pp. 1170,1171.) 

The total that the lumber was resold for anlounted to 
$326,538.31. The difference is $117,216.30. (C. T. R. Vol. 

10, pp. 1171, 1172.) The entries made in his day book and 
journal were obtained from Mr. Robinson in the form of 
both written data and oral directions. (C. T. R. Vol. 10, pp. 
1178, 1179.) 

The general ledger in the account entitled “ Profit and 
Loss” showed entries relating to Camp Mills lumber as 
follows: 

Profit and Loss Trading Account Brought ijown. 


On the credit side.... 

Credit interest. 

On the debit side: 

Salaries . 

General expense . 

Rent . 

881 Freight . 

Insurance . 

Auto expense 

Postage . 

Office supplies . .. 
Depreciation, auto 


$116,992.78 

204.04 


17,054.17 

2,764.97 

1,275.00 

79.64 

230.01 

774.61 

68.84 

279.70 

1,235.81 
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Depreciation, furniture and fixtures. 33414 

Loss on auto. 150.00 


Total amount of expenses.$24,252.89 

Net profits .. i. 92,943.93 


The salary account includes $1000 paid monthly. (C. T. 
R. Vol. 10, pp. 1198-1200). 

Under cross-examination by counsel for defendant Frank 
T. Sullivan, the witness testified as follows: 

The resale of the Camp Mills lumber occurred over a 
period from May 15,1919, to September 30,1919. This was 
according to the dates of the invoices (Philips and Steph¬ 
ens). The transactions (or resale) ran into December, 
1919. There were 1043 invoices. (C. T. R. Vol. 10, p. 
1203.) 

A letter of August 6, 1919, from J. L. Philips and John 
Stephens by J. L. Philips to Brigadier General R. C. 
882 Marshall, Jr., Construction Division, relative to sur¬ 
plus lumber at Charleston, South Carolina, was of¬ 
fered in evidence by counsel for plaintiff and admitted as 
plaintiff’s Exhibit No. 64 (R. Vol. 5, p. 608), and is as fol¬ 
lows : 

J. L. Philips and John Stephens, 708 Thirteenth Street 

Northwest, Washington, D. C. 

August 6, 1919. 

Brigadier-General R. C. Marshall, Jr., 

Chief Construction Division of the Army, 

Washington, D. C. 

Attention Lieut.-Col. Wm. Couper. 

Dear Sir : 

Reference: Director of Sales Contract No. 1, Covering 
government surplus lumber. 

Subject: Surplus lumber at Charleston Port Terminal, 
Charleston, South Carolina. 

Under the contract referred to dated February 25, 1919, 
there was sold to us lumber located at the point above men- 
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tioned, amounting to 7,283,2S1 feet, of which inventory was 
later furnished us. 

On February 26th, after delivery of the saijl contract, 
we sold the surplus lumber at Charleston, as abjrve. 

On February 27th we were notified that this lumber was 
withdrawn in accordance with Article 7 of the Contract, 
which provided that the United States, for its owp purposes, 
could use any of the lumber sold under said contract prior 
to its resale by us. 

On receipt of this advice we notified tie Director 
883 of Sales that we had sold this lumber prior to notifi¬ 
cation of its withdrawal for government ijise. 

On March 4th we were advised by the Director of Sales 
that while we had the legal right to sell this lumber, the 
lumber was urgently needed for government use at Hono¬ 
lulu, T. H., and that ship had been ordered to Charleston 
and was due there for this lumber. 

We thereupon agreed to present the matter to the buyer 
with the view of releasing the contract if it cou^d possibly 
be done. 

Upon considering the matter the buyer advised us that 
if it was a fact that the government required f|or urgent 
and immediate use this lumber and the vessel was en route 
to move it to Honolulu, then, for patriotic purposes and re¬ 
gardless of loss to himself or disarrangement o^ plans, he 
would agree to release us from the contract with the under¬ 
standing that if there was other government surplus lum¬ 
ber similar to this in our hands for sale, we woqld replace 
this lumber with equal quantity, or in the event tie govern¬ 
ment did not use or move any portion or all of tie lumber 
at Charleston, it was to apply on the contract already made 
in good faith with him. 

This material at Charleston consisted largely!of plank¬ 
ing and timbers and we did not have material in tljie surplus 
lumber lots to replace it, and based on informatioh received 
we have repeatedly advised that this material had been 
used by the United States, as we were originally ihstructed. 

The buyer of this lumber has now advised us that we 
did not deal in good faith with them in having hifn release 
this contract so the government could use this material and 
that his investigation has developed that this lupiber was 
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not sent to Honolulu and that only a portion of the 
8S4 timbers has been removed and that all of the balance 
of the lumber has not been used and is now in piles 
at Charleston, and that so far as he is advised, the govern¬ 
ment has no use for it. 

He therefore represents to us that the lumber was im¬ 
properly withheld and that he should not have released his 
contract and that the government should not have withheld 
the lumber, and that the government under our contract 
could only withdraw it for use and that it has not been used, 
and therefor- it was withdrawn simply to prevent the carry¬ 
ing out of our contract. 

o 

He insists that in good faith the lumber as sold to him 
should be delivered, less what was actually used or trans- 
ferred. 

In view of the fact that this material is largely planking 
and timbers originally ordered for dock or terminal con- 
struction and is not adaptable to repairs and upkeep of 
cantonments or camps or new construction of similar char¬ 
acter, and presuming that no additional terminal or dock 
work will be done; we most respectfully submit that in jus¬ 
tice and good faith this lumber withdrawn to be immedi¬ 
ately used, and not used, should now be permitted to apply 
on the contract as originally made in good faith. 

We will appreciate your giving this your kind considera¬ 
tion in view of these facts, and if consistent authorize us to 
proceed to carry out our contract. 

Very truly yours, 

J. L. PHILIPS AND 
JOHN STEPHENS, 

(Signed) J. L PHILIPS. 

JLP :SK. 

885 Thereupon a letter of July 15, 1919, from Philips 
& Stephens by J. L. Philips to Ordnance Department, 
Salvage Board, relative to lumber at Old Hickory Powder 
Plant, with enclosures which was offered in evidence bv 
counsel for plaintiff and admitted as plaintiff’s Exhibit No. 
65 (R. Vol. 5, pp. 608, 609), and is as follows; 
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J. L. Philips and John Stephens, 708 Thirteenth Street 

Northwest, Washington, D. C. 

July |5,1919. 

Ordnance Department Salvage Board, 

Committee on Sale of Material, 

Washington, D. C. 

Attention Capt. T. B. Downing. 

Dear Sir: 

Reference: Director of Sales Contract No. 1. 

In connection with sale of surplus lumber at Old Hickory 
Powder Plant. 

Please note the attached copy of letter received from the 
Commanding Officer at Old Hickory Powder Plhnt, dated 
July 10th, together with copy of our reply. 

You will recall that this material was turned over to us 
for sale and cleared by Director of Sales to us, and we 
have sold it along with the new material. 

Your particular attention is called to that portion of Lt. 
Col. Horney’s letter which states that he canijot under¬ 
take to load this lumber unless specifically instructed to do 
so by the Salvage Board. 

Will you not therefore please instruct Lt. Col. |Horney to 
load this material and protect this sale in Accordance 
886 with Director of Sales Contract No. 1, the same as 
on the new lumber? 

Thanking you, we are 

Very truly yours, 

J. L. PHILIPS AND 
JOHN STEPHENS, 

(Signed) Bv J. L. PHILIPS. 

JLP :SK. 


42—5238, 5239 
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Ordnance Department, U. S. Army, Old Hickory Powder 

Plant. 

CH 411.1/242. OCH*Awr. 

Jacksonville, Tenn., July 10, 1919. 

Messrs. Philips & Stephens, 

#70S Thirteenth St. N. W., 

Washington, D. C. 

Gentlemen : 

Replying to your communication of the 30th ultimo, I beg 

to invite vour attention to the fact that the used and serv- 
•/ 

iceable lumber referred to by you (Item 3 of enclose to 
your letter) should not have been included by you in any 
sale which you have effected. This item was specifically ex¬ 
cepted with the full knowledge of your company and a large 
amount of labor has been expended in sorting this mate¬ 
rial and piling it in such shape as to offer it for sale. 

I cannot therefore lundertake to load this material for 
you unless specifically instructed to do so by the Salvage 
Board. 

I wish to invite your attention further to the fact that 
you are shipping this lumber away from this place al¬ 
though there are numerous people in this immediate vicin¬ 
ity who would be glad to buy it, thus saving freight rates 
and netting the government a better price. It seems 
887 to me that it would have been decidedly to the inter¬ 
est of the United States to have disposed of this lum¬ 
ber in the local market or at least as much of it as the local 
market would absorb. 

Yours very truly, 

(Signed) ODUS C. HORNEY, 

ODUS C. HORNEY, 

Lieut. Col.,i Ord. Dept., U. S. A., Commanding. 
CC. to Ordnance Salvage Board. 
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Copy. 

J. L. Philips and John Stephens, 708 Thirteenth Street 

Northwest, Washington, D. C. I 

July 15, 1919. 

Commanding Officer, Old Hickory Powder Plant, 
Jacksonville, Tennessee. 

Attention Lt. Col. Odus C. Horney. j 

Dear Sir: 

Your File OH 411.1-242. ! 

We beg to acknowledge receipt of your lettjer of July 
10th relative to the used and serviceable lumber sold by us 
to the Eitzen-Touart Company and located at Qld Hickory 
Powder Plant. 

We recall that there was some discussion aft^r our Mr. 
Schuyler visited the Plant relative to permitting this used 
and damaged and scrap lumber to be disposed of at the 
plant. Later, however, it was decided by thq Ordnance 
Salvage Board to turn this material over to us $or sale. 

They furnished us with the inventory and under date of 
May 22d we were instructed by the Director of Sales that 
this material was turned over to us for sale and to proceed 

to sell it, which we have done. We therefore ask that 

, 7 

888 you please protect sale made in accordance with our 

usual form sent through the Ordnance Department 

to vou. 

*■ 

Replying to the last paragraph of your lettbr relative 
to disposal of this lumber in the immediate vicinity, we beg 
to advise that the writer was a week at Nashville negoti¬ 
ating for sale of this lumber and we sold it for a higher 
price to other parties than the local people would pay for it. 

Tt is true that a few people wanted to buy a wagon load 
or a small lot, but we deemed it not to the best [interest of 
the government to attempt to dispose of the lumber in that 
way. 

The cost of looking after it and delivering it in small 
lots would be too great on account of the volume, and if it 
was not looked after it would be very easy to confuse this 
used material with the material that had not be^n used, or 
new lumber. 
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to 


We have acted in this matter and made sale as we deemed 
the best interests of all concerned. 

Very truly yours, 

J. L. PHILIPS AND 
JOHN STEPHENS, 


JLP :SK. 



Thereupon L. P. Riddle, a witness on behalf of the plain¬ 
tiff was recalled and testified as follows: 


He is familiar with the signature of J. L. Philips. He 
was the head-bookkeeper with the American Security & 
Trust Company in 1919, and is familiar with the signature 
of J. L. Philips. He has the authorized signature that 
Philips signed with the bank when he opened an individual 
banking account in 1919, and he has paid thousands of dol¬ 
lars of checks over Philips’ signature. (R. Vol. 5, p. 


617.) 

889 The witness identified Philips’ signature to a let¬ 
ter of May 17, 1919, from J. L. Philips to F. H. Mal¬ 
lard, Brunswick, Georgia, relative to lumber at Brunswick, 
Georgia. (R. Vol. 5, pp. 617, 618.) 

This letter of May 17,1919, from Philips to Mallard rela¬ 
tive to the Brunswick lumber, was thereupon offered in 
evidence over the objections and exceptions of counsel for 
defendants, and admitted as Plaintiff’s Exhibit No. 66 (R. 
Vol. 5, p. 618), and is as follows: 


J. L. Philips and John Stephens, 708 Thirteenth Street 

Northwest, Washington, D. C. 


Mr. F. H. Mallard, 

Brunswick, Ga. 


May 17, 1919. 


Dear Frank: 


When I was in Brunswick I spoke to you about my desire 
to have some photographs taken of the surplus lumber— 
the short leaf timbers that were in the water and some of 
the poorer mixed piles of lumber. 

If you can operate a kodak, (if you can’t, get some one 
that can), will you please take about six or eight pictures 
of these particular things? 
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In other words, if there is any rotten lumber c)r any scrap 
lumber of poor quality short leaf or bad lookijng, ragged- 
looking piles, please take pictures of same. 

You can take the pictures as though they 'fvere of the 
general lot, taking a few good ones in addition to the six 
or eight as indicated above. 

Please have the films developed and printed, and 
S90 send me the prints you have made, alsf) the nega¬ 
tives. Please do this as soon as possibleL 

j. l. Philips. 

(Signed) J. L. PHILIPS. 


Thereupon counsel for defendant J. L. Philips offered in 
evidence the signature card of J. L. Philips, which was ad¬ 
mitted as Philips’ Exhibit No. 2-A (R. Vol. 5, ]}). 619), and 
is as follows: j 

(Here follows Philips’ Exhibit No. 2-A, markecj page 891.) 

892 A letter of April 19, 1919, from J. L. Philips and 
John Stephens by J. L. Philips to Directjor of Sales 
covering lumber at Camp Johnston, Florida, soljl to Daugh- 
erty-McKey Company, was offered in evidence and admit¬ 
ted as plaintiff’s Exhibit No. 78 (R. Vol. 6, p. 715), and is as 
follows: 

A certificate of the War Department that tJie attached 
papers are true copies of the records of the Vtar Depart¬ 
ment in the office of the Quartermaster General. 


April 19, 1919. 

Director of Sales, 

Munitions Building, 

Washington, D. C. 

Attention Mr. T. S. Schultz, Legal Section. 


Dear Sir: 


Subject : Surplus lumber contract No. 1. 


Upon receipt of inventory covering surplus lumber at 
Camp Joseph E. Johnston, Yukon, Florida, we proceeded 
to investigate the situation fully and in accordance with 
contract we sold this lumber to The Daughdrty-McKey 


Company of Valdosta, Ga. 
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At Camp Johnston the lumber is in two piles, one of 
which they refer to as the Utilities lumber. 

Both lots of lumber were covered by the inventory and 
both were surplus lumber and both were sold. 

The purchaser of this lumber telegraphed us last week 
that the officer in charge would not permit him to move the 
lumber at the Utilities vard. 

893 We took for granted this was due to some misun¬ 
derstanding and wrote about it, endeavoring to make 
it clear. 

We are in receipt of telegram this morning from tlies- 
people, as follows: 

Major Allen still refuses to allow us to remove the sur¬ 
plus lumber at the utilities camp, claiming it is necessary 
for him to first determine the amount he will require to 
keep in stock. Have 1 prepared shipping orders for about 
fortv cars and made arrangements to load heavily next 
week and must absolutely have this matter straightened out 
at once in accordance with the contract. 

Under our contract! we were authorized to sell all of the 
surplus lumber in accordance with the inventory, subject 
to the government withdrawing any material that it might 
require for its own use, prior to our resale of same. 

When we sold the lumber we promptly notified the proper 
authorities, and we respectfully submit that we are now 
bound to contract of sale which we have made in good faith, 
it being our understanding that no lumber would or could 
be withdrawn after we had made the sale. 

Will you not, therefore, please have the proper instruc¬ 
tions issued on this immediately, as otherwise it will seri¬ 
ously embarrass the people to whom we have sold the lumber 
and may result in damage to them and to us. 

Thanking you, we are 

Very truly yours, 

J. L. PHILIPS AND 
JOHN STEPHENS, 

By J. L. PHILIPS. 


(Sgd.) 
JLP :SK. 
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894 Thereupon the testimony of Ford C. Close, a wit¬ 
ness called at the criminal trial, was introduced in evi¬ 
dence by counsel for plaintiff under the terms of (he stipula¬ 
tion incorporated herein (R. Yol. 5, p. 620), the Witness hav¬ 
ing' testified as follows: He resides at X. Y. City & is en¬ 
gaged in wholesale lumber business. (CTR V. 17, p. 2233.) 
He was manager of the Goodyear Lumber Company until 
April, 1919, when he resigned and went into business for 
himself under the name of Close Lumber Corporation. 
(C.T.R. Yol. 17, pp. 2233-2234.) He purchased lumber from 
Philips and Stephens. (C.T.R. Yol. 17, p. 2234.) 

Witness identified the signature of J. L. Philips to va¬ 
rious contracts between Philips and Stephen^ and Close 
Lumber & Trading Company. (C.T.R. Yol. 17, pp. 2234- 
2240.) 

A contract of June 20, 1919, between Philips and Ste¬ 
phens and Close Lumber & Trading Company covering ties 
at Amatol, New Jersey, was offered in evidence by counsel 
for plaintiff and admitted as plaintiff’s Exhibit No. 80 (R. 
Yol. 6, p. 719), and is as follows: 

“708 Thirteenth Street Northwest, Washington, D. C. 

“June: 20, 1919, 

‘ 4 Close Lumber & Trading Company, 

13 Park Row, New York City. 

Gentlemen : 

We confirm purchase and sale agreement ma< 
todav as follows: 

m/ 

Material sold and purchased. All the crossties declared 
surplus by the United States located at Ama(ol Arsenal, 
Amatol, N. J., estimated and reported by Cap! Walker in 
charge there on June 19th to be approximately 18,000 ties 
(more or less). 

Quality.—Sound crossties without regard to size. 

895 A letter of May 2, 1919, from Philips and Stephens 
by J. L. Philips to Director of Sales relative to lum¬ 
ber at Camp Johnston, was offered in evideneb by counsel 
for plaintiff and admitted in evidence as plaintiff’s Exhibit 
No. 79. (R. Yol. 6, p. 717), and is as follows: 

A certificate of the War Department certifying that the 
attached paper is a true copy of the record of the War De¬ 
partment in the office of the Quartermaster General. 


jde with you 
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Director of Sales, May 2,1910. 

Munitions Building, 

Washington, D. C. 

Attention Mr. T. S. Schultz. 

Dear Sir : 

Reference: Director of Sales Contract == 1—Surplus 
Lumber. 

Subject: Surplus Lumber at Camp Joseph E. Johnston, 
Yukon, Florida. 

In accordance withi instructions we sold this lumber on 
April 2d to the Daugherty-McKey Company, lumbermen of 
Valdosta, Ga., who have been shipping it out. 

The contract of sale and price was agreed on after ex¬ 
amination of lumber on the ground by the buyers and our¬ 
selves and Captain C. M. Chambers, representing your of¬ 
fice. 

We are in receipt of letter under date of April 30th from 
these people, advising that at Camp Johnston they are 
moving part of this lumber and storing it in warehouse— 
approximately 100,000 feet of the most desirable items 
which were considered in making the average price; also 
small quantity—24,000 feet—of Cypress which was 
896 listed and which they had use for when they bought 
it, and this hasi now been moved away and locked in 
warehouse. 

Our understanding our contract was that the officer in 
charge had perfect right to use any lumber he wanted or 
needed provided he requisitioned it prior to our sale of 
same, and that after that sale was made, none of the lum¬ 
ber involved could be touched by him. 

We will appreciate your putting this letter in the proper 
channel that will result in instructions being issued to the 
officer in charge at Camp Johnston that all of the surplus 
lumber on hand on April 2d, and which was pointed out to 
us as surplus lumber, and sold by us, has to be delivered in 
accordance with our contract. 

Thanking you, we are 

Very truly yours, 

J. L. PHILIPS AND 
JOHN STEPHENS, 
(Sgd.) By J. L. PHILIPS. 

JLP :SK. 
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897 A contract of June 20, 1919, between Philips and 
Stephens and Close Lumber & Trading Company, 
covering ties at Amatol, New Jersey, was offered in evidence 
by counsel for plaintiff and admitted as plaintiff’s Exhibit 
No. 80 (R. Yol 6, p. 719), and is as follows: 

(On the letterhead of J. L. Philips and John Stephens.) 

4 ‘708 Thirteenth Street Northwest, Washington, D. C. 


“June 20, 1919. 

“Close Lumber & Trading Company, 

13 Park Row, 

New York City. 

Gentlemen : 

We confirm purchase and sale agreement made with you 
today as follows: 

Material Sold and Purchased.—All the crosstie^ declared 
surplus by the United States located at Amatolj Arsenal, 
Amatol, N. J., estimated and reported by Capt. Walker in 
charge there on June 19th to be approximately 1|8,000 ties 
(more or less). 

Quality.—Sound crossties without regard to size. 
898 Inspection and Tally.—Ties are to be inspected 
and tallied by a representative of United 8jtates and 
your representative at the point of loading and tlijis inspec¬ 
tion and tallv is to be final and the basis on which the ma- 

* i 

terial is to be paid for. 

Price.—Price is to be seventy cents ($0.60) per jtie for all 
sound ties. 

Terms of Payment.—Terms of payment are to be net 
cash without discount within seven days from date of load¬ 
ing and you are to deposit with us $2,000.00 in cash to re¬ 
main with us as deposit until the quantity of material re¬ 
maining on hand unshipped shall equal or be less in value 
than the said deposit after which time shipments will be 
supplied against such deposit and after the final comple¬ 
tion of the contract and payment in full for all| material, 
if there is any portion of the said deposit remaining with 
us, it shall be returned to you. 


638 


JOHN L. PHILIPS ET AL. VS. 


Time of Shipment.—You are to start shipment of the ties 
promptly and accept and take possession of and pay for in 
full all of the ties prior to August 1, 1919, unless and only 
should the government have failed to load the ties within 
that time; then you are to accept and pay for the ties only 
as loaded. 

Loading.—Ties are to be loaded on cars by and at ex¬ 
pense of the United States and switched to Pennsylvania 
Railroad tracks for shipment. 

‘ 4 Very truly vours, 

■' “J. L. PHILIPS AND 

I JOHN STEPHENS, 

(Signed) “By J. L. PHILIPS.” 


k 4 Accepted. 


“CLOSE LUMBER & TRADING 
CO., 


(Signed) “By F. C. CLOSE. 

S99 A contract of June 20, 1919, between Philips and 
Stephens and Close Lumber & Trading Company, 
covering flooring at Amatol, N. J., was offered in evidence 
by counsel-for plaintiff and admitted as plaintiff’s Exhibit 
No. SI (R. Yol. 6, p. 719), and is as follows: 


J. L. Philips and John Stephens, Marketing Government 
Surplus Lumber, "Washington, D. C. 

June 20, 1919. 

Close Lumber & Trading Company, 

13 Park Row, 

New York Citv. 

ml 

Gentlemen : 

We confirm sale of Government surplus lumber to you to¬ 
day, as follow’s: 

Location: Amatol Arsenal, Amatol. N. J. 

Lumber Sold and Purchased.—All Hemlock lumber and 
13/16x2-1/4] all of the Flooring, except and not includ- 
13/16x2-1/21 ing about 64,000 feet of “B” rift flooring 
13/1.6 x 3-1/4 f in shed and 100,000 feet of flooring of 
13/16x3-1/4) these sizes which has previously been sold 
to John C. Orr Company, and which is to be shipped out 
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ected and 
and your 


ahead of the material under this contract, and ^11 of the 
flooring remaining after shipment of material under that 
contract—which has been declared surplus by the United 
States—is to apply on this contract. 

Inspection and Tally.—The lumber is to be insp 
tallied by a representative of the United States 
representative and this inspection and tally is Id be final 
and the basis on which the material is to be paid for. This 
said inspection and tally is to be made on loadli^g. 

Quality.—The lumber is to be inspected for the 
900 quality of No. 2 Common and/or better under the 
rules of inspection of the Southern Pine Association 
for the Yellow Pine Flooring and of the Hemlock Associa¬ 
tion for the Hemlock lumber, and any lumber below this 
grade is to be classified as culls or rejected lumbe 
Price.—For the Hemlock, $22.00 per thousand 
for the Yellow Pine Flooring $24.00 per thousand 
f. o. h. cars loading point. 

Loading.—The lumber is to be loaded bv and 
pense of the United States and switched by the United 
States to main line railroad. 

Time of Shipment.—The shipment of this mat 
be started promptly and completed by Angus' 


r. 

feet, and 
feet, both 

lat the ex- 


erial is to 
1, 1919. 

Your representative will furnish representative of the 
United States at Amatol Arsenal with shipping directions 
or himself ship the lumber as he sees fit. The title to the 
lumber passes on loading. 

Terms; Payment.—The terms of payment are 
cash without discount within seven days of the dafte of load¬ 
ing, and the Buyer is to keep on deposit with tellers not 
less than $2,000.00 as advance payment against 
inents. 


Yours very trulv, 

* * 7 


to be net 


said ship- 


i 

J. L. PHILIPS AND 
JOHN STEPHENS, 
Bv J. L. PHILIPS. 


JLP :SK. 


Accepted: 

CLOSE LUMBER & TRADING COMPANY, 

By F. C. CLOSE. 

901 A contract of June 27, 1919, between Philips and 


Stephens and Close Lumber & Trading 


Company, 
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covering Yellow Pine at Amatol, X. J. was offered in evi¬ 
dence by counsel for plaintiff and admitted as plaintiff’s 
Exhibit Xo. S2 (R. Yol. 6, p. 720), and is as follows: 

“708 Thirteenth Street Northwest, Washington, D. C. 

“June 27, 1919. 

“Close Lumber & Trading Company, 

New York City. 

Gentlemen : 

Under authority conferred on us by Director of Sales 
Contract No. 1, we have agreed to sell and deliver to you 
and you have agreed to purchase from us, receive and pay 
for the following described lumber under the terms and 
conditions hereinafter set forth. 

“Location of Lumber.—Amatol Arsenal, Amatol, New 
J ersey. 

“Lumber Sold and Purchased: The following approxi¬ 
mate quantities shown on inventory of surplus lumber at 
this point and not required for government use: 

“Yellow Pine. 


299 pcs. 2 x 10— 8 . 3,986 feet. 

1228 10 20,471 “ 

2374 12 47,480 “ 

759 14 14,710 “ 

9S 24. 3,920 “ 

88 26 3,813 “ 


93,380 ft. 


428 pcs. 2 x 12— S. 6,816 feet. 

1437 10 23,740 “ 

902 3355 12 80,040 “ 

1919 14. 53,732 “ 

3495 16. 111,840 “ 

127 18 4,572 “ 

128 20 5,520 “ 


Less retained for Gov 


286,260 “ 
100,000 


188,260 ft. 
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it being understood that these quantities are only approxi¬ 
mate and there is no obligation on our part or your part 
either to sell or accept any greater or less quantity than the 
actual quantity of 2 x 10’s and 2 x 12’s Yellow Pin 6 on hand 
at this point and declared surplus and not retained or or¬ 
dered transferred for government use. 

Quality.—No. 2 Common and/or better Yellow Pine 
under rules of inspection of Southern Pine Association. 

“2nd Page Government Exhibit 128, R. L. W. j 

“Loading.—Lumber is to be loaded on cars by and at the 
expense of the United States and United States wjill switch 
cars to railroad side track or billing point free of expense 
to you. 

“Inspection; Tally.—Lumber is to be inspecte4 and tal¬ 
lied by a representative of United States and your repre¬ 
sentative at the time and point of loading and th^s inspec¬ 
tion and tally is to be final and the basis on which the 

•> 

lumber is to be paid for. 

“Time of Shipment.—The lumber is to be shipped as fast 
as the United States can and does load it. 

“Price.—$22.00 per thousand board feet f. o. b. cars load¬ 
ing point. 

“Terms.—Payment: Net cash without! discount 
903 within one week from date of loading, and after re¬ 
ceipt of invoice and original B/L by you. 

“J. L. PHILIPS AND 
JOHN STEPHENS, 


(Signed) 

“We accept the foregoing. 


Bv J. L. PHILIPS. 


“CLOSE LUMBER & TRADING 
COMPANY, 

“ (21 Park Row, New York City,) 
(Signed) By F. 0. CLOSE, Prest” 


A contract of July 14, 1919, covering Yellow Pine at 
Penniman, Virginia, was offered in evidence by counsel for 
plaintiff and admitted as plaintiff’s Exhibit No. 83 (R. Vol. 
6, p. 720), and is as follows: 
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(On the letterhead of J. L. Philips and John Stephens, 
Marketing Government Surplus Lumber.) 

4 ‘708 Thirteenth Street Northwest, Washington D. C. 

, “July 14, 1919. 

“Close Lumber & Trading Company, 

21 Park Row, 

New York City. 

Gentlemen : 

Under authority conferred on us by Director of Sales 
Contract No. 1, we have agreed to sell and deliver to you 
and you have agreed to purchase from us, receive and pay 
for lumber as follows on the following terms and condi¬ 
tions : 

Location of Material.—Penniman General Ordnance De¬ 
pot, Penniman, Va. 

“Material Sold and Purchased.—Approximately 75,000 
ft. 2x10 — 14. Approximately 40,000 ft. 2 x 10 — 16. Long 
and/or Short Leaf Yellow Pine, being surplus lumber 
(so declared by the government) at the above re- 
904 ferred to point, and it is expressly understood that 
these quantities are only approximate and this sale 
and purchase is intended to cover all of these sizes and 
lengths of this material declared surplus at the above men¬ 
tioned point, no more and no less. 

Quality.—Quality to be No. 2 Common and/or better; 
all material below this grade to be classified as rejected 
or cull lumber and accepted by you as such. Southern 
Pine Association inspection rules to apply. 

Inspection and Tally.—Lumber is to be inspected and 
tallied by a representative of United States and your rep¬ 
resentative at time of loading and this inspection and tally 
to be final and basis on which material is to be paid for. 

Loading.—Lumber is to be handled and loaded on cars by 
United States and switched by United States to nearest main 
line railroad billing point free of expense to you. 

Price.—For =p2 Com. and/or better, $22.00 per M ft.; 
for rejected or cull lumber, $11.00 per M ft.; f. o. b. cars 
main line billing point nearest Penniman, Va. as specified 
above. 
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Time of Shipment.—Complete before August 1, 1919. 
Terms of Payment.—Net cash without discount upon 
receipt of invoice, with original B/L attached. 

“J. L. PHILIPS AND 
JOHN STEPHENS, 

(Signed) ‘‘By J. L. PHILIPS.” 

“We accept the foregoing. 

“CLOSE LUMBER & 
TRADING COMPANY, 
(Signed) “By F. C. CLOSE, Prest .|' 

905 A contract of April 30, 1920, between Philips and 
Stephens and Close Lumber & Trading Company cov¬ 
ering shooks at Nixon Nitration Works, New Brunswick, N. 
J., was offered in evidence by counsel for plaintiff and ad¬ 
mitted as plaintiff’s Exhibit No. 84 (R. Vol. 6, p. 721), and 
is as follows: 

(On the letterhead of J. L. Philips and John Stephens, 
Marketing Government Surplus Lumber.) 

“708 Thirteenth Street Northwest, Washington, D. C. 

• “April 30, 1920. 

“Close Lumber Corporation, 

#2 Rector St., 

New York City. 

Dear Sirs: 

: 

Under authority conferred on us by Director of Sales 
Contract No. 1 we have agreed to sell and deliver to you 
and you have agreed to purchase from us, receive and pay 
for the following described material on terms aijd condi¬ 
tions as hereinafter set forth: 

Location.—Plant of Nixon Nitration Works, New Bruns¬ 
wick, N. J. 

Description.—Approximately 16,976 box shooks (more 
or less), the intent being to sell and deliver to you only 
such box shooks as are actually at this point belonging to 
the Ordnance Department and released to us under Director 
of Sales Contract No. 1. These shooks are supposed to 
consist of: 
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(A) Ends—21% x 8% x 13/16. 

(b) Sides—19% x 22 x 13/16. 

(c) Tops—19% x 8% x %. 

(d) P> o 11 om s—19 % x 9 % x %. 

906 (Each shook consists of two ends, two sides, one 
top and bottom, and is made of white pine). 

Loading.—Material to be loaded by and at expense of 
United States; and your representative and representative 
of United States will agree on and sign tally or delivery 
slips, and this tally is to be final and basis on which pay¬ 
ment is to be made. 

Time.—Ship as fast as United States can and does load 
material; and to be completed in 30 to 40 days. 

Prices: 10 cents per shook for all complete sliooks, and 
$10.00 per thousand feet of lumber for all odd pieces; all 
f. o. b. cars loading point. 

Terms.—Xet cash without discount within ten da vs from 
date of loading. 

Qualitv.—All shooks and pieces of same. 

J. L. PHILIPS AND 
JOHN STEPHENS, 
(Signed) By J. L. PHILIPS. 

“We accept the foregoing. 

CLOSE'LUMBEH CORPORATION, 
(Signed) By F. C. CLOSE, Prest ” 

A contract of December 1, 1919, between Philips and Ste¬ 
phens and Close Lumber & Trading Company, covering 
lumber at Cronk Mfg. Company at New Brunswick, N. J., 
was offered in evidence and admitted as plaintiff’s Exhibit 
No. 85 (R. Yol. (>, p. 721), and is as follows: 

907 (On the letterhead of J. L. Philips and John Ste¬ 
phens, marketing Government surplus lumber.) 

“708 Thirteenth Street Northwest, Washington, D. C. 

“ December 1,1919. 

“Close Lumber & Trading Corporation 
21 Park Row, 

New York City. 

Gentlemen : 

“Under authority conferred on us by Director of Sales 
Contract No. 1, we have agreed to sell and deliver to you 
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and you have agreed to purchase from us, receive and pay 
for the following described lumber on terms and condi¬ 
tions hereinafter set forth: 

Location of Lumber.—Plant of Cronk Mfsj. Co., New 
Brunswick, N. J. 

' j 

Lumber sold and Purchased.—Approximately the fol¬ 
lowing surplus Air Service Lumber: 

13,000 feet 2x4 White Pine 
6,800 feet 2x6 Hemlock 
110,000 feet 1x6 Spruce T. & G. 

It is understood and agreed that this contract covers only 
what Air Service surplus lumber is actually at tjhis point. 
Quality of Lumber.—All Sound Lumber. 

Price.—$35.00 per thousand board feet f. o. 1|>. cars load¬ 
ing point. 

Time.—Lumber is to be accepted and shipped complete in 
30 to 40 days. 

Terms.—Net cash without discount within on^ week from 
date of loading. 

Loading.—Lumber is to be loaded on cars by and at the 
expense of the United States. 

908 Inspection: Tally.—This lumber is to be inspected 
and tallied by a representative of the Lhrited States 

and your representative at the time and point of loading and 
this inspection and tally is to be final and the basis on which 
the lumber is to be accepted and paid for. 

4 ‘Very truly yours, 

J. L. PHILIPS and 
JOHN STEPHENS, 
(Signed) “By J. L. PHILIPS^. 

“We accept the foregoing. 

CLOSE LUMBER & TRADING 
CORPORATION, 

(Signed) “By F. C. CLOSE, Prest j 

909 Witness Close’s examination continued as follows: 

He made payments to Philips and Stephens for 
the lumber purchased from them in accordance with the 
terms of the contracts on invoices sent to him by Philips 

43—5238, 5239 j 
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and Stephens. These payments were made by check. (C. 
T. R. Yol. 17, p. 2240.) 

In addition to the payments made to Philips and Stephens 
he paid to J. L. Philips the total sum of $5,000. This money 
was paid to J. L. Philips after considerable of the stock 
of lumber had been shipped. As he recalls it he gave Philips 
$1,000, later $1,500 and later $2,500.00. These payments 
were made to Philips at his bank and in cash because “Mr. 
Philips preferred it”. (C. T. R. Yol. 17, p. 2241.) There 
was about 1,250,000 million feet of lumber handled in all 
and the net profits amounted to $11,000 or $12,000. (C. T. R. 
Yol. 17, pp. 2241, 2242.) The $5,000 was paid to Philips 
under an agreement between him and Philips to the effect 
that “if there was any profit, why any material profit, I 
was to divide up”. The 50% paid to Philips was taken 
from the profits. (C. T. R. Yol. 17, pp. 2242, 2243.) The 
agreement to pay Philips one-half of the profits was made 
at the time of the first contract. (C. T. R. Yol. 17,- p. 2242.) 

Upon cross-examination by counsel for defendant John 
L. Philips the witness testified as follows: 

That the resale of this lumber required possibly fifty 
transactions. The money paid to Philips was one-half of 
the profits. He does not recall any understanding with 
Philips that if there was a loss Philips was to bear his, 
Philips’ share. (C. T. R. Yol. 17, p. 2243.) He considered 
the price paid to Philips & Stephens for the lumber a fair 
price at the time it was purchased. (C. T. R. Yol. 17, p). 
2244.) 

These payments to Philips were not made in considera¬ 
tion of his obtaining!the contracts. (C. T. R. Yol. 17, p. 
2244.) 

910 Upon cross-examination by counsel for defendant 
Frank T. Sullivan, the witness testified as follows: 

He understood he was dealing with Philips and Stephens 
as owner of the lumber rather than as agents of the Gov¬ 
ernment. (C. T. R. Yol. 17, p. 2245.) 

Upon redirect examination by counsel for plaintiff, the 
witness testified as follows: 

The lumber was wholesaled by his company. It was sold 
in carload lots. (C. T. R. Yol. 17, p. 2246.) 
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The witness testified over the objections an4 exceptions 
of counsel for defendants that he made the agreement with 
Philips to pay Philips one-half of the profits because “I 
thought possibly we could make some money out of this 
transaction”. Philips did not help him sell any of the 
lumber. (C. T. R. Vol. 17, p. 2247.) ! 

The agreement to pay Philips one-half of tjie profit on 
the resale of the lumber was made at the time of the first 
contract. (C. T. R. Vol. 17, p. 2249.) 

lie has been in the lumber business for fifteen or sixteen 
years, but had never been in the lumber business for himself 
prior to the time of handling this Government lumber. (C. 
T. R. Vol. 17, p. 2250.) 

Thereupon the testimony of Middleton L. Wooten, a wit¬ 
ness called at the criminal trial, was introduce^ in evidence 
by counsel for plaintiff under the terms of tli€: stipulation 
incorporated herein (R. Vol.'5, p. 621) the witness having 
testified as follows: 

He resides at Columbus, Mississippi. (C. T. R. Vol. 13, 
p. 1633.) 

He was in Washington in 1918, and up to abc)ut January, 
1919, was manager of the Alabama and Mississippi Emer¬ 
gency Bureau in Washington. (C. T. R. Vol. 13, p. 1633.) 
He afterwards became connected with the Woe ten Lumber 
Company, which was incorporated probably in January, 
1919, and this company handled somewhere in the neighbor¬ 
hood of 7,000,000 feet or 8,000,000 feet of Govern- 
911 ment surplus lumber. (C. T. R. Vol. 13, jp. 1636.) 

He purchased stock from defendant J. L. Philips 
in the Southern Lumber & Timber Company, Kissimmee, 
Florida (C. T. R. Vol. 13, p. 1637), for which he paid Philips 
$12,000, the par value of the stock, the purchas^ being made 
about the time “that I was handling the lumber” under the 
contract with Philips and Stephens. (C. T. R. Vol. 13, p. 
1642.) lie later in 1920, sold this stock back to J. L. Philips 
for $50. (C. T. R. Vol. —, pp. 1642, 1643.) At the time he 
purchased the stock from Philips he had no business inter¬ 
est in the State of Florida. He was living in ;A.kron, Ohio 
at the time the stock was purchased. It was purchased 
either in Akron or in Washington. He never attended any 
meetings of the stockholders of the Southern Lumber & 
Timber Company. (C. T. R. Vol. 13, p. 1643.) 
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The contracts he had with Philips and Stephens were 
burned. (C. T. R. Vol. 13, p. 1644.) 

The witness identified the contract of May 15, 1919, be¬ 
tween J. L. Philips and John Stephens and the Wooten 
Lumber Company, covering lumber at East Alton, Illinois, 
which was produced by counsel for defendants on the face 
of which contract was a pen and ink notation “Approved, 
John Stephens”. (C. T. R. Vol. 13, pp. 1644, 1645.) 

This contract of May 15, 1919, was offered in evidence 
by counsel for plaintiff and admitted as plaintiff’s Exhibit 
No. 101 (R. Vol. 6, p. 728), and is as follows: 


912 (Pen and ink notation: “Approved, John Ste¬ 
phens.”) 


“This contract, made this fifteenth day of May, 1919, by 
and between J. L. Philips and John Stephens of Washing¬ 
ton, D. C., hereinafter called “Sellers”, and the Wootten 
Lumber Company, a corporation under the laws of the 
State of Ohio, with office at Akron, Ohio, hereinafter called 
44 Buyer ’ ’ : 

4 4 Witnesseth : 

44 Whereas certain lumber hereinafter described has been 


purchased by the sellers from the United States, and 

4 4 Whereas the said sellers are desirous of disposing of 
the said lumber; 

4 4 Now therefore, in consideration of the mutual agree¬ 
ments herein contained, the sellers have sold and the buyer 
has purchased the said lumber hereinafter described, and 
the sellers and the buyer do hereby agree as follows: 

4 4 1st. Material Sold and Purchased.—The sellers sell and 


agree to deliver to the buyer and the buyer buys and agrees 
to receive and pay for, under the terms and conditions 
hereinafter set forth, approximately one million (1,000,000) 
feet (more or less) rough and/or dressed lumber. 

4 4 2nd. Location of Lumber.—The lumber covered under 


this contract is approximately one million (1,000,000) feet 
(more or less) surplus lumber located at the plant of the 
Western Cartridge Company Extension at East Alton, Ill., 
heretofore purchased by the sellers from the United States, 
of which an approximate inventory has been furnished the 
buyer, and the receipt of said approximate inventory is 
hereby acknowledged. 
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“ (a) It is expressly understood and agreed tli^t the said 
inventory is only an approximate inventory andj that this 
contract is to cover all of the Government surplus 

913 lumber (rough and dressed) located as 'above in¬ 
dicated whether the actual amount is mo|’e or less 

than indicated by said inventory. 

“3rd. Inspection and Tally.—The said lumber shall be 
inspected and tallied by a representative of l^ie United 
States and a representative of the buyer at tl4 point of 
loading, and this inspection and tally is to be fmjil and the 
basis on which the lumber is to be paid for, and should 
these, said representatives fail to agree on the inspection 
and tally, a third party shall be selected by these sjaid repre¬ 
sentatives and the decision of this said third party shall 
then be final and binding on both parties. 

“4th Loading.—The said lumber is to be loaded on cars 
by the United States under instructions furnished bv the 
buyer and the cost of handling and loading is to be paid 
for by the United States. 

“5th. Time of Shipment.—The buyer is to furnish to the 

representative of the United States at the point of loading 

shipping or loading instructions for all of the lumber sold 

and purchased under this contract commencing within two 

weeks from this date and the buyer shall furnish the said 

shipping or loading instructions for the entire quantity of 

lumber within sixtv davs from this date. Failing to fur- 

• • 

nish the said shipping or loading instructions within the 
said time, the buyer agrees to receive, take possession of 
and pay for in full all of the lumber sold and purchased 
under this contract on or before the sixtieth dat from the 
date of this contract. 

“(a) Should the buyer furnish shipping or loading in¬ 
structions as stated above and the United States should 
fail to load the lumber within reasonable time, the buyer 
is to receive and pay for the lumber on y as it is 

914 loaded by the United States. 

“(b) The said shipping or loading instructions 
shall be numbered consecutively, beginning with i>ne, and in 
addition to furnishing shipping or loading instructions to 
the representative of the United States at the point of load¬ 
ing the buyer shall mail two copies of said shipping or load¬ 
ing instructions (so numbered) to the sellers at fljieir Wash¬ 
ington, D. 0., address. 
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“(c) The title and address of 1 lie representative of the 
United States to vrliom the said shipping or loading in- 
instructions are to be furnished is: 

“6th. Quality of Lumber.—The lumber sold and pur¬ 
chased under this contract is to be inspected for the grade 
of Xo. 2 Common and/or Better under the rules of inspec¬ 
tion of the Southern Pine Association. Any lumber not 
grading up to this grade is to be classified as rejected or 
cull lumber. 

“7th. Price.—The prices at which the said lumber is sold 
and purchased under this contract are as follows: $20.00 
(twenty dollars) per thousand feet board measure for all 
lumber grading Xo. 2 Common and 'or Better: one-lialf of 
aforementioned price,'namely, $10.00 (ten dollars) per thou¬ 
sand feet board measure, for all rejected or cull lumber; 
these prices being f. o. b. cars at loading point. 

“8th. Terms of Payment.—The terms of payment are to 
be net cash without discount upon the loading of each car; 
and the buyer agrees to place on deposit (upon the signing 
of this contract) and to keep on deposit with the sellers not 
less than $5,000.00 (five thousand dollars) in cash as ad¬ 
vance payment; and upon completion of this contract and 
final payment in full for all of the said lumber any portion 
of the said deposit remaining in the hands of the sellers 

shall be returned to the buver. If the buver takes 

* • 

915 possession of the said lumber (as explained in the 

5th article of this contract) at the expiration of the 
sixty-day period, the payment for same is to be made with¬ 
out discount. 

“Signed in duplicate. 

“J. L. PHILIPS AND 
JOHX STEPHEXS, 

(Signed) “ By J. L. PHILIPS, 

“'Sellers. 

'“THE WOOTTEX LUMBER 
COMPANY, 

(Signed) “By M. L. WOOTTEX, 

“Buyer 

Witnesses to signatures: 

(Signed) “SAM KLEIN.” 

The witness was shown a contract dated July 22, 1919, 
wherein the date appears to have been erased, the witness 
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stating that it seems that the contract was written in Au¬ 
gust. “There is ‘Au’ there, yes”. (C. T. R. Vol. 13, p. 
1645.) This contract of July 22, 1919, between Philips and 
Stephens and Wootten Lumber Company covering lumber 
at Camp Knox, Ky., was offered in evidence by counsel for 
plaintiff and admitted as plaintiff’s Exhibit No. 98 (R. Vol. 
6, p. 728), and is as follows: 

(On the letterhead of J. L. Philips and John Stephens.) 

“708 Thirteenth Street Northwest, Washington, D. C. 

i 

“July ^3, 1919. 

(At the top of this letter the following pen ana ink nota¬ 
tion appears: “Approved John Stephens.” Pencil nota¬ 
tion: “J. B. M.”) | 

“The Wootten Lumber Company, 

Akron, Ohio. 

i 

‘ ‘ Gentlemen : 

916 “Under authority conferred on us by tljie Director 
of Sales Contract No. 1, we have agreed Ito sell and 
deliver to you and you have agreed to purchase from us, re¬ 
ceive and pay for the following described lumbdr on terms 
and conditions as hereinafter set forth: 

“Location of Lumber.—Camp Knox (L T . S. Army Camp), 
Stithton, Ky., in what is known locally at the Camp as 
“Yard No. 5.” 

“Material Sold and Purchased.—All of thi pine, fir, 
spruce and hemlock lumber heretofore purchased by us from 
the United States and located as indicated aho\fe, declared 
surplus ancT released to us under authority ctf the Con¬ 
struction Division of the War Department, letter dated 
August 16, 3919. This contract of sale and purchase is in¬ 
tended to cover only surplus lumber located in this “yard 
No. 5” as described above. 

“Quality of Material.—No. 2 Common and/o^* better un¬ 
der the rules of inspection of Southern Pine Association; 
and these same rules to apply to fir, hemlock and spruce 
lumber; and all lumber falling below this grade to be clas¬ 
sified as rejected or cull lumber and accepted by you as 
such. 
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“Price.—$25.00 (twenty-five dollars) per thousand board 
feet for No. 2 Common and/or better; $12.50 (twelve dol¬ 
lars and fifty cents) per thousand board feet for rejected 
or cull lumber; all f. o. b. cars loading point railroad tracks. 

“Inspection; Tally.—The lumber is to be inspected and 
tallied by a representative of the United States and a repre¬ 
sentative of your Company at the time and point of loading 
and this inspection and tally is to be final and the basis on 
which the lumber is to be accepted and paid for. 

“Loading.—The lumber is to be loaded by and at 
917 the expense of the United States. 

“Time of Shipment.—Commence promptly; ship 
as rapidly as the United States can and does load the lum¬ 
ber; and consign shipments to the following (which is sub¬ 
ject to change by you at any time prior to loading of cars): 

“The Wootten Lumber Company, Cincinnati, Ohio. 

“Terms; Pavment.—Net cash without discount within 
/ * 

one week from date of loading, you to deposit with us 
$5,000.00 in cash prior to loading of first car; this amount 
to remain as deposit with us until unshipped balance is in 
value equal to or less than said deposit; then shipments to 
apply against said deposit and any portion remaining with 
us after completion of .contract, to be returned to you. 
“Verv trulv vours, 

“J. L. PHILIPS AND 
JOHN STEPHENS, 

(Signed) “ByJ. L. PHILIPS. 

“We accept the foregoing. 

“THE WOOTTEN LUMBER 
COMPANY, 

(Signed) “By M. L. WOOTTEN, 

“Gen’l Mgr.” 

A contract of August 5, 1919, between Philips and Steph¬ 
ens and Wootten Lumber Company, covering lumber at 
Duriron Castings Company, Dayton, Ohio, was offered in 
evidence by counsel for plaintiff and admitted as plaintiff’s 
Exhibit No. 97 (R. Vol. 6, p. 728), and is as follows: 
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918 (On letterhead of J. L. Philips and John Stephens.) 
“70S Thirteenth Street Northwest, Washington,! D. C. 


“August 5, 1919. 

(At the top of this letter the following pen and ink nota¬ 
tion appears: “Approved, John Stephens.” Also the fol¬ 
lowing notation in pencil: “JBM”.) 

“The Wootten Lumber Company, 

“Akron, Ohio. 

Gentlemen : 


“Under authority conferred on us bv Director!of Sales 

%> •. 

Contract No. 1, we have agreed to sell and deliver to vou 
and you have agreed to purchase from us, receive! and pay 
for the following described material on terms aijid condi¬ 
tions hereinafter set forth: 

“Location of Material.—Plant of Duriron C 
Dayton, Ohio. 

“Material Sold and Purchased.—Approximately 21,595 
feet 2x12,14,16, and 20 approximately 16,032 feet 2x12—12, 
14, 16, and 20, being lumber declared surplus by the United 
States and located as above described. 

“Quality.—No. 2 Common and/or better Pine lumber un¬ 
der rules of inspection of the Southern Pine Association, 
anv any lumber falling below this grade to be classified as 
cull or rejected lumber and to be accepted by yon [as such. 

“Price:—$28.00 per thousand board feet for Nb. 2 Com¬ 
mon and/or better and $14.00 per thousand feet (B. N.) 
for cull or rejected lumber, as specified above; a[ll f. o. b. 
cars loading point. 

“Time.—Complete shipment within two weeks from 
this date. 

919 “Terms.—Net cash without discount wjthin five 



davs of date of loading of each car. 

“Inspection; Tally.—Lumber is to be inspected and tal¬ 
lied by a representative of the United States and your rep¬ 
resentative at the time and point of loading and this inspec¬ 
tion and tally is to be final and the basis on whicla the lum- 
* 

ber is to be accepted and paid for. 
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“Loading.—The lumber is to be loaded on cars by and at 
the expense of the United States. 

“J. L. PHILIPS AND 
JOHN STEPHENS, 

(Signed) “ByJ. L. PHILIPS. 

“We accept the foregoing. 

“THE WOOTTEN LUMBER 
COMPANY, 

(Signed) “By M. L. WOOTTEN. 

A contract of June 26, 1919, between Philips and Steph¬ 
ens and Wootten Lumber Company, covering lumber at Lac¬ 
lede Gas Light Company plant, St. Louis, Missouri, was 
offered in evidence by counsel for plaintiff and admitted as 
plaintiff’s Exhibit No. 99 (R. Yol. 6, 728), and is as follows: 

(On letterhead of J. L. Philips and John Stephens.) 

“70S Thirteenth Street Northwest, Washington, D. C. 

“June 26, 1919. 

(At the top of this letter the following pen and ink nota¬ 
tion appears: “Approved John Stephens.”) 

“Wootten Lumber Company, 

Akron, Ohio. 

4 4 Gentlemen : 

Under authority conferred on us by Director of 
920 Sales Contract No. 1, we have sold and agreed to de¬ 
liver to you and you have purchased from us and 
agreed to receive and pay for lumber on terms and con¬ 
ditions as hereinafter specified: 

“1. Location of Lumber.—Laclede Gas Light Company, 
St. Louis, Mor., Manchester Plant and Broadway Plant. 

“2. Material Sold and Purchased. — Approximately 
250,000 feet of lumber located as above stated declared 
surplus by the LTnited States and approximate inventory of 
which has been furnished you. . . . This sale and pur¬ 
chase includes only the softwoods and does not include the 
oak or maple shown on inventory. 
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“3. Inspection and Tally.—Said lumber is tq be in¬ 
spected and tallied by a representative of the United States 
and your representative at the point and time of| loading 
and this inspection and tally is to be final and the basis on 
which the lumber is to be accepted and paid for. 

“4. Time of Shipment.—To start promptly and be com¬ 
pleted by August 1, 1919, or, the United States being un¬ 
able to load the lumber in that time, it is to be loaded, re¬ 
ceived and paid for as soon thereafter as possible. 

“5. Quality.—The lumber is to be inspected for grade 
of No. 2 Common and/or better under the rules of inspection 
of the Southern Pine Association, for all of the unused 
lumber, and lumber below this grade to be classified as re¬ 
jected or cull lumber; and for the used lumber inspection 
or classification to be only as to whether “sound or service¬ 
able | 

“ (a) On inspection reports the used lumber to ho shown 
separately and so marked. 

4 ‘6. Loading.—Lumber is to be loaded bv and rt the ex- 
pense of the United States. 

921 “7. Price.—For No. 2 Common and/or better, un¬ 

used lumber, price to be $23.00 per thousand feet. 
For rejected or cull lumber, price to be $11.50 per thousand 
feet. For used lumber, price to be $12.00 per thousand feet. 
These prices are f. o. b. cars loading point. 

“8. Terms.—Net. cash without discount within [five days 
from date of loading, you to keep on deposit with us at all 
times covering this and other contracts not less than $8,000 
as advance payment. 

“Very trulv yours, 

“J. L. PIIILIliS AND 


(Signed) 
“ JLP :SK. 


JOHN STEPHENS, 
“By J. L. PHILIPS. 


“We accept the foregoing. 


“THE WOOTTEN LUMBER 
COMPANY, 

(Signed) “By M. L. WOODEN.” 

A contract of June 26, 1919, between Philips and Ste¬ 
phens and Wootten Lumber Company, covering ''umber at 

I 
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Little Rock, Arkansas, was offered in evidence by counsel 
for plaintiff and admitted as plaintiff’s Exhibit No. 100 
(R. Yol. 6, 728), and is as follows: 

(On letterhead of J. L. Philips and John Stephens.) 

“708 Thirteenth Street Northwest, Washington, D. C. 

“June 26, 1919. 

(At the top of this letter the following pen and ink nota¬ 
tion appears: “Approved John Stephens.”) 

“The Wootten Lumber Company, 

“Akron, Ohio. 

“Gentlemen : 

922 “Under authority conferred on us by Director of 
Sales Contract No. 1, we have sold to you and agreed 
to deliver to you and you have purchased from us and 
agreed to receive and pay for lumber on terms and condi¬ 
tions as hereinafter specified. 

“1. Location of Lumber.—Pirron Plant, Little Rock, 
Ark. 

“2. Material Soldi and Purchased.—Approximately 1,- 
300,000 feet of lumber declared surplus by the United 
States located at point mentioned above and in accordance 
with approximate inventory furnished you. 

“(a) This sale does not include oak or maple lumber 
shown on inventory. 

“3. Inspection and Tally.—Said lumber is to be inspected 
and tallied by a representative of the United States and 
your representative at the time and point of loading and 
this inspection and tally is to be final and the basis on which 
the lumber is to be accepted and paid for. 

“4. Time of Shipment.—To start promptly and be com¬ 
pleted by August 1, 1919, or if the LTnited States is unable 
to and does not load the lumber in that time, it is to be 
loaded, received and paid for as soon thereafter as possible. 

“5. Quality.—Said lumber is to be inspected for grade 
of No. 2 Common and/or better under rules of inspection 
of the Southern Pine Association and any lumber below 
this grade to be classified as rejected or cull lumber. 

“6. Loading.—Said lumber is to be loaded by and at the 
expense of the United States. 
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44 ?.■—Price.—Price to be $20.00 per thousand fleet f. o. b. 
cars loading point for grade of No. 2 Common ajid/or bet¬ 
ter, and $10.00 per thousand feet f. o. b. cars loading point 
for rejected or cull lumber. 

44 8. Terms.—Net cash without discount within five 

923 days from date of loading, you to keep c^n deposit 
with us at all times covering this and other contracts 

not less than $5,000.00 as advance payment. 

4 4 Very truly yours, 

44 J. L. PHILIPS AND 
JOHN STEPHENS, 

(Signed) Bv J. L. PHILIPS. 

44 JLP :SK. 

4 4 We accept the foregoing. 

4 4 THE WOTTEN LUMBER 
COMPANY, | 

(Signed) By 44 M. L. WOOTTEN, ! 

“Gen’l Manager.” 

A letter of June 15, 1919, from Philips and Stephens by 
J. L. Philips together with a letter of June 11,1919, to which 
the letter of June 15th was an answer, was offered in evi¬ 
dence by counsel for plaintiff for the purpose of showing 
that Philips on behalf of Philips and Stephens! accepted 
the Dayton lumber that went to Wootten, together with 
certain other projects under Director of Sales Contract No. 
1, which lumber Philips stated would be disposed of 4 4 im¬ 
mediately to best advantage,” was admitted as plaintiff’s 
Exhibit No. 96 (R. Vol. 6, pp. 725, 726, 727), and is as fol¬ 
lows: 

A certificate of the War Department certifying that the 
attached papers are true copies of the records of the War 
Department in the office of the Quartermaster General. 

June l£j, 1919. 

Director of Sales, 

Munitions Building, 

Washington, D. C. j 

Attention Mr. T. S. Schultz, Chief Contract Section. 

924 Dear Sir: 

Reference: Director of Sales Contract No. 1, covering 
surplus lumber; 
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Subject: Additional lumber inventories. 

We beg to acknowledge receipt of your letter of the 11th, 
clearing to us surplus lumber at the following points and 
asking if we desired to take this lumber under contract 
No. 1: 

(a) Quakertown, Pennsylvania. 

(b) Rochester, New York. 

(c) Dayton, Ohio. 

(d) Richmond, California. 

(e) Curtis Bay, Maryland. 

We beg to advise that we desire to take this lumber 
under Contract Xo. 1 and will proceed to dispose of it im- 
mediatelv to best advantage. 

Thanking you, we are 
Verv truly vours, 

J. L. PHILIPS AND 
JOHN STEPHENS, 
By J. L. PHILIPS. 

JLP/SK. 

June 11, 1919. TSS-flh. 

J. L. Philips and John Stephens, 

70S 13th St. X. W., 

Washington, D. C. 

Additional Lumber Inventories. 

1. I am directed by the Director of Sales to advise you 

that the following lumber at the locations indicated, has 

been cleared for sale bv vou under the terms of Director of 

* *> 

Sales Contract Xo. 1. 

(a) Approximately 2,123,831 feet commercial lumber 
located at the Victor Box & Lumber Company, 
925 Quakertown, Pa. 

(b) Approximately 93,984 feet of lumber located 
at Rochester, New York. 

(c) Approximately 37,628 feet commercial lumber lo¬ 
cated at Dayton, Ohio. 

(d) Approximately 157,363 feet of pine and redwood 
lumber located at the plant of the Standard Oil Company, 
Richmond, California. 

(e) Approximately 467,374 feet pine and fir lumber lo¬ 
cated at the Curtis Bay Ordnance Depot, Curtis Bay, Md. 
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2. Will you kindly indicate whether or not you desire to 
take the lumber covered bv the clearances herein above 
set forth. 

By authority of the Director of Sales. 

T. S. SCHULTjZ, 

Contract Section . 

Upon cross examination by counsel for defendant John 
L. Philips, the witness, Wootten, testified as follows: 

He thinks he purchased some lumber from the Southern 
Lumber and Timber Company, but he cannot answer posi¬ 
tively. He cannot say of his own personal knowledge that 
the Southern Lumber & Timber Company was ah actual 
going concern. He never saw it. (C. T. R. Vol. 13, p. 
1650.) 

He thinks he may have visited the plant—he is hot sure. 
(C. T. R. Vol. 13, p. 1651.) 

The last shipments of lumber under his contracts with 
Philips and Stephens occurred in 1920, probably in the 
spring or in the summer. (C. T. R. Vol. 13, p. 165 jl.) 

He does not recall having signed any contract] with a 
false or ante-dated date on it. (C. T. R. V^l. 13, p. 
926 1655.) 

He cannot state the date when he made the pur¬ 
chase of the Southern Lumber and Timber Company stock. 
He cannot state the date when the stock certificate was 
issued. (C. T. R. Vol. 13, p. 1656.) 

He paid Philips for the stock in the Southern Lumber 
and Timber Company upon the issuance and delivery of 
the stock certificate. (C. T. R. Vol. 13, p. 1656.) 

He does not recall if the certificate was received about 
March 19, 1920. (C. T. R. Vol. 13, pp. 1657, 1658.) 

The stock was in his hand something like a yeajr before 
it was transferred back to Philips. (C. T. R. V<}1. 13, p. 
1658.) 

He believes he had some correspondence with Philips 
before selling the stock of the Southern Lumber anc. Timber 
Company back to Philips for $50.00. He has noule of the 
correspondence. (C. T. R. Vol. 13, p. 1660.) 

The witness identified miscellaneous correspondence be¬ 
tween himself and Philips relative to the purchase and sale 
of stock of Southern Lumber & Timber Company. (C. T. 
R. Vol. 13, pp. 1661-1666.) 
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This miscellaneous correspondence was offered in evi¬ 
dence by counsel for 1 defendant J. L. Philips as defendant’s 
Exhibit No. 36 (R. Yol. 14, p. 1769), and is as follows: 

927 44 The Wootten Lumber Company, Wholesale 

Lumber, Akron, Ohio. 

December 8, 1920. 

4 4 Mr. J. L. Philips, 

c/o J. L. Philips & Co., 

Philadelphia, Pa. 

44 Dear Philips: 

44 I was wondering what was done at the meeting of the 
Southern Pine & Timber Company at Washington, a month 
or so back. Would 1 be glad to have you give me a brief 
synopsis of it. 

4 4 Business is practically nil in this section at present, 
and prospects are not very bright for the future, although 
many of the dealers, particularly in the smaller towns, have 
let their stocks run down and they will be forced to buy for 
spring before long. 

4 4 It is possible, though not probable, that I will be in 
New York within the next two weeks, and if you are going 
to be in Philadelphia the balance of this month, I would 
arrange to come back by Philadelphia and have a little 
visit with you in the event I go East. 

4 4 Assuring you of my high regard, I am 

* * SitippvpI v 

(Signed) ’ 44 M. L. WOOTTEN. 

44 MLW :EH.” 

December 10, 1920. 

4 4 M. L. Wootten, 

The Wootten Lumber Company, 

Akron, Ohio. 

Dear Wootten : 

928 Your letter of December 8th received and noted. 
The Southern Lumber & Timber Company, like all 

lumber concerns, was badly caught in the slump in lumber 
in the spring and continued to operate at a loss until in the 
summer when I shut them down. 


UNITED STATES OF AMERICA. 


661 


They had been badly handicapped by the railroad em¬ 
bargoes and congestion and had considerable stock of lum¬ 
ber on hand which we held onto in the hopes of liquidating 
without loss, thinking there would be a revival in prices in 
September. 

We finally had to dispose of this stock at a considerable 
loss and having demonstrated that the plant could not run 
successfully, due to its location and impossibility of getting 
proper management—as I could not live there myself— 
there was nothing to do but wind it up. 

Their investment consisted of their stock of umber and 
complete planing mill, dry kiln, remilling plant, buildings 
and skids. 

We advertised the plant for sale in all the lumber papers 
and daily papers but could not find a buyer and finally were 
compelled to decide to try to sell it piece-meal. 

In selling the machinery was second hand machinery 
there, of course, will be a tremendous loss a^id to date 
we have been able to sell only one Flooring j^Iachine. I 
have it in the hands of second hand dealers and it will 
probably take some time to junk it out, and I am afraid 
the expense will practically eat up what we get out of it. 

The mill buildings, sheds, stock sheds, remilling skids, 
platforms, etc., will be practically valueless as they are not 
worth the expense of tearing them down ancj would be 
worth thirty to forty thousand dollars to somebody that 
had to build them, but in their present location they are 
worth nothing. 

929 Most of the property is on leased railroad land— 
although the Company owns one small strip sticking 
into the railroad right-of-way, which may or may not be 
worth a small amount, depending on whether we can find 
a buyer. 

The stockholders at directors meetings approved the 
action of winding up the affairs of the Compaijy and that 
is what we have been trying to do. 

The Preferred Stock issue of the Company, which was 
issued for money to purchase and build property, is pre¬ 
ferred as to assets as well as dividend and, of ^ourse, has 
paid no dividend, and being preferred as to assfets is prac¬ 
tically mortgaged in favor of the preferred stockholders. 

44—5238, 5239 
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Upon the complete liquidation, the preferred stockholders 
will probably get a nominal amount—not exceeding twenty- 
five cents on the dollars—on their Preferred Stock; and 
the Common Stockholders, of which you and I are among, 
will get nothing. 

Had conditions been different or could I have devoted my 
entire time to it, I think it could have been a reasonably 
profitable operation. 

Your stock, as well as all the Common Stock, is worth 
nothing and the cost of the Charter, including attorneys 
fees, was about $200.00, and the thought occurs to me that 
after the complete liquidation of the Company it might be 
worth a few dollars to me to keep the charter with the idea 
of using it on some future developments. 

Of course, I can get as many charters as I want for that 
purpose but this would do just as well. 

With this end in view, I am willing to personally pay for 
the outstanding stock about what it would cost me to ob¬ 
tain a new charter should I want one in Florida—(which 
is doubtful)—and, therefore, if you want it, I will 
930 pay you $50.00 for the stock you have in that com¬ 
pany. 

If you care to accept this, you can make draft on me, at 
the above address, for $50.00 with the certificates properly 
indorsed on the back attached to the draft and I will pay it. 

I note that you may possibly be in New York within the 
next two weeks and if so will stop by to see me. I would 
be very glad indeed to see you but I am leaving here in the 
next two or three days with my family to spend Xmas in 
Thomasville and will be in Georgia and Florida until about 
January 3rd or 4th hnd then back here, and should you 
come East before that time I will be very glad to see you 
here. 

After that, up to about January 20th, I will be here and 
then I am going with a party to Mexico to be gone about 
two or three weeks. When I return from this trip I will 
undoubtedly be here continually. 

With kindest regards to you and Mrs. Woot-en, I am 
Yours very truly, 

(Signed) “J. L. PHILIPS.” 
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“The Wootten Lumber Company, Wholesale jLumber, 

Akron, Ohio. 


“Mr. J. L. Philips, 

c/o J. L. Philips & Co., Inc., 
1001 Chestnut Street, 
Philadelphia, Pa. 


December j6, 1920. 

i 


Dear Sir: 

“We have your letter of the 10th inst., relative to the 
status of the Southern Lumber & Timber Co., ancf naturally 
are regretful of the conditions noted. We can, of 
931 course appreciate the handicap under vjvhich any 
lumbering plant has operated this year, |as well as 
plants in other industries, for in this immediate vicinity 
there are plants that last spring appeared to j be in the 
most profitable condition, but that are now in the hands 
of receivers or whose stockholders have asked that a re¬ 
ceiver be appointed. For example the S'teelp-Alderfer 
Company, of this city, or rather Cuyahoga Falls[ is now in 
the hands of a receiver. This company spent s^me $300,- 
000 or $400,000 in erecting its sawmills and buildings, but 
due to the present condition of the lumber market, its stock¬ 
holders will be able to salvage little if anything in the 
liquidation of its affairs. But the greatest example, of 
course, is the Goodyear Tire & Rubber Co., whose stock 
here a while back was well over 300, and novj has been 
forced down to about 20, so in view of these conditions, we 
don’t suppose we can complain too much. 

We note your offer of $50 for the stock we hold in the 
Southern Lumber & Timber Co., and while we do not doubt 
but what you have stated conditions correctly you see 
them, we would prefer to make some further investigation, 
and will write you later. 

“Yours very truly, 

“THE WOOTTEN LUMBER 
COMPANY, ! 

(Signed) “M. L. WOOTTEN, 

“General Manager. 

“MLW-.EH.” 
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“January 10, 1921. 

“The Wootten Lumber Company, 

“Akron, Ohio. 

Gentlemen : 

“Your letter of December 16th dulv received. 

“I have just returned from Kissimmee and I do 
932 not know what the Southern Lumber & Timber Com¬ 
pany will do with the job lot of stuff they have there, 
but when its liquidation is complete I doubt if the preferred 
stockholders, who are entitled to preference both as to 
assets and earnings, will get more than ten cents on the dol¬ 
lar; and the common stockholders, nothing. 

“You are at liberty to make any investigation you please, 
and I will be glad to have you do so. 

“I had in mind holding the charter of the Southern Lum¬ 
ber & Timber Company in connection with another matter 
in West Florida that I thought I might take up later, and I 
can save about $200.00 attorney’s fees and the cost of filing 
application for new charter in Florida and possibly utilize 
some stationery—all of which would be worth a few dollars 
to me—and that is why I offered $50.00 for your stock, but 
unless it is accepted promptly I will go ahead on other lines 
and withdraw my offer. 

“Yours very truly, 

(Signed) “J. L. PHILIPS.” 

“ JLP :H.” 

“The Wootten Lumber Company, Wholesale Lumber, 

Akron, Ohio. 


“Mr. J. L. Philips, 

c/o J. L. Philips & Co., 
1001 Chestnut Street, 
Philadelphia, Pa. 

Dear Sir: 


“February 19, 1921. 


“After making further investigation of the Southern 
Lumber & Timber Co., we have decided to accept 
933 your offer of $50 for the stock which we hold in the 
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said company, and herewith we attach Certificate #5, and 
you may send us your check to cover. 

4 4 Yours very truly, 


t i rn 


(Signed) 

“MLW:H.” 


THE WOOTTEN LUMBER 
COMPANY, [ 

“M. L. WOOTTEN, J 

General Manager / ’ 


Witness Wootten continued testimony undef 
amination as follows: 

i 
i 

The lumber market after the spring of 1920, 
deplorable condition. The bottom had dropped out and 

production 
commenced 
until about 


cross-ex- 


was m a 


the prices went down to below the cost of 
throughout the entire South. This condition 
probably in the summer of 1920 and got worse 
somewhere in 1921. (C. T. R. Vol, 13, pp. 1667 to 1668.) 

The re-purcliase of the stock by Philips in February, 1921, 
had nothing to do with any of the five contrasts he had 
with Philips and Stephens, and the purchase of that stock 
from Philips had nothing to do with any of the five con¬ 
tracts. (C. T. R. Vol. 13, p. 1668.) 

Upon cross-examination by counsel for defendant John 
Stephens, the witness testified as follows 

i 

Most of his records were destroyed in a big fire in Akron, 
Ohio. (C.T.R. Vol. 13, p.1670.) 

The witness was shown the copies of the varioufs contracts 
between Philips and Stephens and Wootten Luijnber Com¬ 
pany that were admitted in evidence and asked whether the 
copies of these contracts which he personally ha|d bore the 
notation in pen and ink 4 ‘Approved, John Stephens,” to 
which he replied that according to his recollection 
934 they did not. (C. T. R. Vol. 13, pp. 1672-^673.) He 
had his entire negotiations with reference fo the con¬ 
tracts with J. L Philips. He had no conference jwith John 
Stephens as to these contracts. Stephens had nothing to do 
with the stock in the Southern Lumber and Timber Com¬ 
pany purchased by him from J. L. Philips, and subsequently 
sold back to Philips, (C. T. E. Vol. 13, pp. 1673 tj> 1674.) 
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Upon cross-examination by counsel for defendant Ernest 
C. Morse (not a defendant in this case) the witness testi¬ 
fied as follows: 

The Alabama and Mississippi Emergency Bureau with 
which he was connected prior to January, 1919, had offices 
in Birmingham and Washington and was an organization 
having about two hundred and seventy-five (275) members 
and represented probably more than two hundred and sixty- 
seven (267) lumber mills, and represented roughly 95 c /o 
of the production of Yellow Pine in that territory. (C. T. 
R. Vol. 13, pp. 1674, 1675.) 

This bureau was a coordinate branch of the War Indus¬ 
tries Board during the war. 

Mr. Humphreys, Director of Building Materials, War In¬ 
dustries Board, talked over with him the plan that the 
Government was about to enter into with Philips and Steph¬ 
ens and he considered the plan a very excellent one, and 
the recommendation he made to the Government in a letter 
of January 29, 1919, wherein he made the following state¬ 
ment, was made in good faith, 4 4 It is my .judgment the ar¬ 
rangement should be extended to cover all surplus lumber 
now owned by the Government and should be applied to the 
lots of less than 1,000,000 feet, the same as to the lots in 
excess of 1,000,000 feet, j In other words, all of this lumber 
should be marketed by lumbermen who have been trained 
in this particular line iof work.” (C. T. R. Vol. 13, p. 
1676.) 

Upon cross-examination by counsel for defendant 
935 Frank T. Sullivan, the witness testified as follows: 

Pine predominated in Hie lumber that he obtained 
from Philips & Stephens under the various contracts. (C. 
T. R. Vol. 13, pp. 1678, 1679.) 

Upon further cross-examination by counsel for defend¬ 
ant John Stephens, the witness testified as follows: 

In connection with his contracts he would have negotia¬ 
tions and agree on a certain price before the agreements 
were reduced to writing, and he would often go and look 
the material over and make a bid on it, and there sometimes 
would be several weeks before the matter was actually 
clear, and he entered into the formal agreement, (C. T. 
R, Vol. 13, pp. 1679,1680.) 
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Upon redirect examination by counsel for plaintiff, the 
witness testified as follows: 

He did not investigate the Southern Lumbeij & Timber 
Company before he invested $12,000.00 of his c^sh in it by 
purchasing this amount of stock from J. L. Philips. He 
did not talk with any person about the Southern Lumber 
& Timber Company prior to purchasing this jstock from 
Philips. I 

He would not have purchased this stock from Philips 
without making an investigation as to the nature [of the com¬ 
pany in which he w~as investing $12,000.00 unless he had 
been purchasing lumber from Philips. (C. T. !r. Vol. 13, 
pp. 1686, 16S7.) | 

He did not make anv investigation as to the value of the 
stock before he- received letters from Philips relative to 
Philips purchasing the stock back from him. C. T. R. 
Vol. 13, p. 1688.) 

Upon re-cross examination by counsel for defendant John 
L. Philips, the witness testified as follows: 

He did not investigate the Southern I}umber and 
936 Timber Company in advance of purchasing stock in 
this company, but he talked the matter over with 
Philips. He had several conferences with Philips concern¬ 
ing it. They were in the wholesale lumber business there. 
(C. T. R. Vol. 13, pp. 1688, 1689.) He woulp not have 
bought the stock had he not had absolute confidence in 
Philips’ judgment. As to how long witness had known 
Philips, he stated, ‘‘Well, I don’t know; I had known him 
for some while.” As to why he bought the stock of the 
Southern Lumber and Timber Company, witness stated: 
“Well, I will be very frank about the matter. 1 bought the 
stock because I had confidence in Mr. Philips as a business 
man in the first place; and, then, in the second place, I was 
buying this Government lumber and I thought probably that 
it might help me in getting more lumber probably, although 
there was absolutely nothing said about the matter.” (C. 
T. R. Vol. 12, p. 1689.) 

He did not consider it as a bribe. He does hot think he 
purchased a stick of lumber after he bought this stock. 
He did not ask for any undue advantage or an^ advantage. 
(C. T. R, Vol. 13, pp, 1689,1690.) 
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Thereupon the testimony of Joseph Natwick, a witness 
called at the criminal trial, was introduced in evidence by 
counsel for plaintiff under the terms of the stipulation in¬ 
corporated herein (R. Vol. 5, p. 621), the witness having 
testified as follows: 

He resides at Baltimore, Maryland, and is engaged in 
the lumber business. In 1919, he was engaged in the lum¬ 
ber business under the name of J. Nat wick & Company. 
(C. T. R, Vol. 17, p. 2149.) 

He handled some of this Government surplus lumber 
which he purchased from J. L. Philips and John Stephens. 
(C. T. R. Vol. 17, pp. 2149, 2150.) 

He identified various contracts entered into be- 

937 tween J. L. Philips and John Stephens and J. Nat- 
wick and Companv. (C. T. R. Vol. 17, pp. 2150, 

2152.) 

A contract of July 22, 1919, between J. L. Philips and 
John Stephens and J. Nat wick and Company, covering lum¬ 
ber at Camp Eustis, Va., and a letter of April 23,1920, from 
J. L. Philips and John Stephens by J. L. Philips to J. Nat- 
wick and Company, Baltimore, Maryland, in which letter 
Philips requested Natwick to return signed contract cover¬ 
ing lumber at Camp Eustis, was offered in evidence by 
counsel for plaintiff and admitted as plaintiff’s Exhibit No. 
86 (R. Vol. 6, p. 723), and is as follows: 

938 J. L. Philips and John Stephens, Marketing 

Government Surplus Lumber, Washington, D. C. 


J. Natwick & Company, 
Baltimore, Maryland. 

Gentlemen : 


July 22, 1919. 


Under authority cohferred on us bv Director of Sales 
Contract No. 1 we have agreed to sell and deliver to you 
and you have agreed to purchase from us, receive and pay 
for the fojlowing described lumber on terms and conditions 
hereinafter set forth: 

Location of Lumber.—Camp Abraham Eustis, Lee Hall, 

Va. 
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Material Sold and Purchased.—All the pine, | spruce, fir 
and hemlock lumber not heretofore used by the United 
States for its own purposes and released or ordered re¬ 
leased by the Construction Division, in accordance with 
Director of Sales Contract No. 1. 

Quality of Material.—No. 2 Common and or better under 
rules of inspection of Southern Pine Association; and these 
same rules to apply to fir, hemlock and spruce lumber; and 
all lumber falling below this grade to be classified as #3 
and/or rejected or cull lumber, and accepted by you as 
such. 

Prices.—$25.00 per M feet for No. 2 Common and/or bet¬ 
ter; $12.50 per M feet for #2 and/or rejected or cull 
lumber; all f. o. b. cars railroad tracks at loading point. 

Inspection Tally.—The lumber is to be inspected and 
tallied by a representative of the United Stated and your 
representative at the time and point of loading and this 
inspection and tally is to be final and the basi^ on which 
the lumber is to be paid for. 

939 Loading.—The lumber is to be loaded by and at 

the expense of the United States. 

Time of Shipment.—Commence promptly; ship as rapidly 
as United States can/does load the lumber. Consign ship¬ 
ments to: J. Natwick & Company, Baltimore, ^Id., which 
is subject to change at any time prior to the loading of 
cars. 

Terms; Payment.—Net cash without discount within one 
week from date of loading. 

J. L. PHILIPS AND 
JOHN STEPHENS, 
By J. L. PHILIPS. 

We accept the foregoing. 

J. NATWICK & COMPANY. 

By J. NATWICK. 
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J. L. Philips and John Stephens, Marketing Government 
Surplus Lumber, Washington, D. C. 


J. Natwick & Company, 
Baltimore, Md. 

Gentlemen : 


April 23, 1920. 


Please return signed contract covering lumber at Camp 
Eustis. 

Very truly yours, 


J. L. PHILIPS AND 
JOHN STEPHENS, 
Bv J. L. PHILIPS. 


jlp :sk. 


A contract of October 30, 1919, between J. L. Philips and 
John Stephens and J. Natwick & Company, covering poplar 
lumber at Moraine City, Ohio, was offered in evidence by 
counsel for plaintiff and admitted as plaintiff’s Exhibit No. 
87 (R. Vol. 6, pp. 723-724), and is as follows: 


940 (On the letterhead of J. L. Philips and John Ste¬ 
phens, marketing Government Surplus Lumber.) 

70S Thirteenth Street Northwest, Washington, D. C. 


J. Natwick & Company, 
Baltimore, Md. 

Gentlemen : 


October 30, 1919. 


Under authority conferred on us by Director of Sales 
Contract No. 1, we have agreed to sell and deliver to you 
and you have agreed to purchase from us, receive and pay 
for the following described lumber on terms and conditions 
hereinafter set forth: 

Lumber Sold and Purchased.—All the Yellow Poplar 
lumber, approximately 1,156,243 feet, heretofore purchased 
by us from the United States Air Service and located at 
the plant of Dayton-Wright Airplane Campany, Maraine 
City, Ohio. It is understood and agreed that the amount 
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indicated above is only approximate and the actual amount 
covered under this contract is only what is actually at this 
point heretofore declared to be surplus by the United States 
and not heretofore used by them. 

Quality of Lumber.—All the above Yellow Poplar lumber 
that is sound regardless of grades; price having been made 
average price to include all grades. Unsound or cull lumber 
if any, to be classified as such and accepted by buyer as 
such. 

Inspection, Tally.—Material is sold at average price to 
cover all grades and therefore it is not necessary to in¬ 


ti bv vour 
le United 


spect the lumber but the lumber is to be tallie 
representative and representative of t 
941 States at the time and point of loading andj this count 
and tally is to be final. All rough lumber is to be 
counted as of actual standard thickness, width and length. 
All the lumber D2S to be counted as of its original width 
and length in the rough and to be counted as of the next 


standard thickness below the dressed size; that 


s 6/4 S2S 


to be counted as 5/4; 8/4 S2S as 6 4; 10 4 S'/S as 8/4; 
12/4 S2S as 10/4. 

Loading.—The lumber is to be loaded on cars! by and at 
the expense of the United States. 

Time of Shipment.—Complete in sixty days. 

Price.—$75.00 (seventy-five dollars) per thousand board 
feet for sound lumber as specified above; $37.50 (thirty- 
seven dollars and fifty cents) per thousand board feet for 
unsound or cull lumber as specified above; all f, o. b. cars 
loading point. 

Terms.—Net cash without discount within one week from 
date of loading of each car. 


Very truly yours, 


JLP fSK. 


J. L. PHTLljPS AND 
JOHN STEPHENS, 
By J. L. PHILIPS. 


We accept the foregoing. 

J. NATWICK & COMPANY. 

By-. 

A contract of September 18, 1919, between J. L. Philips 
and John Stephens and J. Natwick & Company, covering 
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poles and piling at Amatol, New Jersey, was offered in 
evidence by counsel for plaintiff and admitted as plaintiff’s 
Exhibit No. 8S (B. Vol. 6, pp. 723, 724), and is as follows: 


942 (On the letterhead of J. L. Philips and John 
Stephens, marketing Government surplus lumber.) 

708 Thirteenth Street Northwest, Washington, D. C. 


J. Nat wick Sc Company, 
Baltimore, Md. 

Gentlemen : 


Sept. 18, 1919. 


Under authority conferred on us by Director of Sales 
Contract No. 1, we have agreed to sell and deliver to you 
and you have agreed to purchase from us, receive and pay 
for the following described material on terms and condi¬ 
tions hereinafter set forth: 

Location of Material .—Amatol Arsenal, Amatol, N. J. 

Description of Material .—All poles and piling declared 
surplus by the United States and located at the point indi¬ 
cated above, it being understood that you will confer with 
the officer in charge tp determine what the actual quantity 
is. 

Quality .—Sound poles and piling. 

Price .—For lengths thirty feet and under, fifty cents 
each; For lengths over thirty feet, $1.00 each; all f. o. b. 
cars loading point. 

Inspection; Tally .—Material is to be inspected and tal¬ 
lied by a representative of the United States and your 
representative at the; time and point of loading and this 
inspection and tally is to be final and the basis on which 
the material is to be accepted and paid for. 

Loading.—Material is to be loaded on cars by and at the 
expense of the United States. 

Terms; Payment.—Net cash without discount as each car 
is loaded. 

943 Time of Shipment.—As fast as United States can 
and does load the material. 

J. L. PHILIPS AND 
JOHN STEPHENS, 
By J. L. PHILIPS. 


(Signed) 
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We accept the foregoing. 

J. NATWICK & COMPANY, 

By J. NATWICK. 

A contract of September 18, 1919, between J. u. Philips 
and John Stephens and J. Natwick & Company, covering 
poles and piling at Morgan, New Jersey, was offered in 
evidence by counsel for plaintiff and admitted as plaintiff’s 
Exhibit No. 89 (R. Yol. 6, pp. 723, 724), and is ab follows: 

(On the letterhead of J. L. Philips and John Stephens, 
marketing Government surplus lumber.^ 

“708 Thirteenth Street Northwest, Washington, D. C. 

“September 18, 1919. 

“J. Natwick & Company, 

Baltimore, Maryland. 

Gentlemen : 

Under authority conferred on us by Director of Sales 
Contract No. 1, we have agreed to sell and deliver to you 
and you have agreed to purchase from us, receive and pay 
for the following described material on terms and condi¬ 
tions hereinafter set forth: 

Location of Material.—T. A. Gillespie Loading Plant 
(Morgan General Ordnance Depot), Morgan, N. J. 

Description of Material.—All poles and piling declared 
surplus by the United States and located at the point indi¬ 
cated above, it being understood that you will confer 
944 with the officer in charge to determine w^at is the 
actual quantity. 

Quality.—Sound poles and piling. 

Price.—For lengths thirty feet and under f|fty centsi 
each; For lengths over thirty feet, $1.00 each; all f. o. b. 
cars loading point. 

Inspection; Tally.—Material is to be inspected and tal¬ 
lied by a representative of the United States and your 
representative at time and point of loading an^l this in¬ 
spection and tally is to be final and basis on wtyich mate¬ 
rial is to be accepted and paid for. 

Loading.—Material is to be loaded on cars by dnd at the 
expense of the United States. 
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Terms; Payment.—Net cash without discount as each 
car is loaded. 

Time of Shipment.—As fast as United States can and 
does load the material. 

* J. L. PHILIPS AND 

JOHN STEPHENS, 

(Signed) By J. L. PHILIPS. 

We accept the foregoing. 

J. NATWICK & COMPANY, 
(Signed) By J. NATWICK.” 


A contract of August 20, 1919, between J. L. Philips and 
John Stephens and J. Natwick & Company, covering poles 
at Mays Landing, was offered in evidence by counsel for 
plaintiff and admitted as plaintiff's Exhibit No. 90 (R. Vol. 
6, pp. 723, 724), and is as follows: 

945 (On letterhead of J. L. Philips and John Stephens, 
marketing Government surplus lumber.) 

708 Thirteenth Street Northwest, Washington, D. C. 


J. Natwick & Company, 
Baltimore, Md. 


August 20, 1919. 


Gentlemen : 

Under authority conferred on us by Director of Sales 
Contract No. 1, we have agreed to sell and deliver to you 
and you have agreed to purchase from us, receive and pay 
for the following described material on terms and condi¬ 
tions hereinafter set forth. 

Location of Material .—Mays Landing General Ordnance 
Depot, Mays Landing, N. J. 

Material Sold and Purchased .—All of the poles which 
they have on hand declared surplus by the United States 
and not heretofore used or required for government use. 

Quality .—All poles to be sound and straight with the 
usual qualifying clause as to straightness; viz., permitting 
five-inch sweep from a straight line, and minimum diameter 
at top end of 6% inches. All poles, falling below this 
specification as to straightness or diameter or soundness to 
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be classified as cull or rejected poles and to be accepted by 
you at half price. 

Price. —$1.50 each for accepted poles and 75 cents each 
for cull or rejected poles, f. o. b. cars loading poinjt. 

Loading .—The poles to be loaded by and at the expense 
of the United States, and shipments are to be made 
promptly. 

Inspection; Tally .—The poles are to be inspected and 
tallied at the time and point of loading ancj. this in- 
946 spection and tally is to be final and the basis on 
which the poles are to be accepted and paid for. 

Terms; Payment .—Net cash without discount within five 
days from date of loading. 

J. L. PHILIPS AND 
JOHN STEPHENS, 

(Signed) By J. L. PHILIPS. 

We accept the foregoing. 

J. NATWICK & COMPANY, 

Bv F. N. JUSTUS, 

Member of Firm. 

A contract of August 20, 1919, between J. L. Pljilips and 
John Stephens and J. Natwick & Company, covering poles 
and piling at Curtis Bay, Maryland, w T as offered inj evidence 
by counsel for plaintiff and admitted as plaintiff’s Exhibit 
No. 91 (R. Vol. 6, pp. 723, 724), and is as follows: 


(On the letterhead of J. L. Philips and John Stephens, mar¬ 
keting Government surplus lumber.) 

I 

“708 Thirteenth Street Northwest, Washington, D. C. 


J. Natwick & Company, 
Baltimore, Md. 


“August 2f), 1919. 


Gentlemen : 

Under authority conferred on us by Director of Sales 
Contract No. 1, we have agreed to sell and delivjer to you 
and you have agreed to purchase from us, receive and pay 
for the following described material on terms and condi- 
• tions hereinafter set forth: 


\ 
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Location of Material.—Curtis Bay General Ordnance De¬ 
pot, Cnrtis Bay, Md. 

947 Material Sold and Purchased.—Approximately 
200 pole- or piling located as indicated above. 

Quality.—Sound poles or piling. 

Loading.—The material is to be loaded on cars by and 
at the expense of the United States. 

Inspection; Tally.—The material is to be inspected and 
tallied by a representative of the United States and your 
representative at the time and point of loading, and this 
inspection and tally is to be final and the basis on which 
the material is to be paid for. 

Price.—$1.00 (one dollar) each f. o. b. cars loading point. 
Terms; Payment.-^—Net cash without discount as loaded. 
Time.—Shipments of this material are to be made im¬ 
mediately. 

Very trulv yours, 

J. L. PHILIPS AND 
JOHN STEPHENS, 

(Signed) By J. L. PHILIPS. 

JLP: SK. 

“We accept the foregoing. 

“J. NATWICK & COMPANY, 
(Signed) “By M. JUSTICE, 

“Member of Firm. 

A contract of July 23, 1919, between J. L. Philips and 
John Stephens and J. Natwick & Company, covering short 
lumber at Curtis Bay, was offered in evidence by counsel 
for plaintiff and admitted as plaintiff’s Exhibit No. 92 (R. 
Vol. 6, pp. 723, 724), and is as follows: 

948 (On the letterhead of J. L. Philips and John 

Stephens, marketing Government surplus lumber.) 

“708 Thirteenth Street Northwest, Washington, D. C. 

“July 23, 1919. 

“ J. Natwick & Company, 

Baltimore, Md. 

Gentlemen : 

Under authority conferred on us by Director of Sales 
Contract No. 1, we have agreed to sell and deliver to yon 
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and you have agreed to purchase from us, receiv^ and pay 
for the following described material on terms ajid condi¬ 
tions hereinafter set forth: 

Location of Material.—Curtis| Bay General Ordnance 
Depot, Curtis Bay, Md. 

Material Sold and Purchased.—All of the soijmd short 
blocks and ends of number less than eight feet long not 
heretofore sold or used or classified as lumber or taken in 
inventory, located as above. 

Quality.—Sound pieces. 

Inspection and Tally.—This material is to be inspected 
and tallied by a representative of United States and your 
representative at time and point of loading and this in¬ 
spection and tally is to be final and the basis on which the 
material is to be paid for. 

Loading.—The material is to be loaded on caits by and 
at the expense of the United States. 

Price.—$5.00 per M feet f. o. b. cars loading point. 

Terms; Payment.—Net cash without discount within five 
days from date of loading of material. 

Time of Shipment.—As fast as the United States can and 
does load it. 

949 Very trulv vours, 

J. L. PHILIPS AND 
JOHN STEPHENS, 

(Signed) By J. L. PHILIPS.” 

JLP: SK. 

I 

We accept the foregoing. 

“J. NAT WICK & COMPANY, 
(Signed) “By J. NAT WICK.” 

A contract dated July 3, 1919, between J. L. Philips and 
John Stephens and J. Natwick & Company, covering lum¬ 
ber at Curtis Bay, Maryland, was offered in evidence by 
counsel for plaintiff and admitted as plaintiff’|s Exhibit 
No. 93 (R. Vol. 6, pp. 723, 724), and is as follows!: 


45—5238, 5239 
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(On the letterhead of J. L. Philips and John Stephens, 
marketing Government surplus lumber.) 

4 ‘70S Thirteenth Street Northwest, Washington, D. C. 

44 July 3, 1919. 

44 J. Natwick & Company, 

Baltimore, Md. 

Gentlemen : 

44 Under authority conferred on us by Director of Sales 
Contract No. 1, we have sold and agreed to deliver to you 
and you have purchased from us and agreed to receive and 
pay for lumber on the terms and conditions as hereinafter 
specified. 

1. Location of Lumber.—Curtis Bay Ordnance Depot, 
Curtis Bay, Md. 

2. Material Sold and Purchased.—All of the surplus lum¬ 
ber located at the point mentioned above declared surplus 

bv the United States at the time of this sale of which 
950 an approximate inventory has been furnished you, 
less what has been used from that inventory prior to 
this sale. 

3. Quality.—All sound lumber. 

4. Inspection and Tally.—The lumber is to be inspected 
and tallied by a representative of the United States and 
your representative at the time of loading and this inspec¬ 
tion and tally is to be final. Account of the short lengths 
the inspectors will separate on inspection report lengths 13 
feet and longer and lengths under 13 feet. 

5. Price.—For all lengths 13 feet and over, $17.00 per 
thousand feet; For all lengths under 13 feet, $13.00 per 
thousand feet; both prices f. o. b. cars loading point. 

6. Terms.—Net cash without discount within five days 
from date of loading. 

7. Time of Shipment.—Start immediately and complete 
by August 1, 1919. 

Very truly yours, 

J. L. PHILIPS AND 
JOHN STEPHENS, 

(Signed) . By J. L. PHILIPS.” 

4 4 We accept the foregoing. 

J. NATWICK & COMPANY, 
(Signed) 44 Bv J. NATWICK & CO., 

“Per J. NATWICK.” 
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A contract of June 23, 1919, between J. L. 
John Stephens and J. Natwick & Company, co 
ties at Mays Landing*, was offered in evidenc 
for plaintiff and admitted as plaintiff’s Exhibji 
Vol. 6, p. 723), and is as follows: 


Philips and 
vering cross- 
e by counsel 
it No. 94 (R. 


951 (On the letterhead of J. L. Philips aijd John Ste¬ 
phens, marketing Government surplus lumber.) 

“70S Thirteenth Street Northwest, Washington, D. C. 

“Junje 23, 1919. 

J. Natwick & Company, 

Munsey Building, 

Baltimore, Md. 

Gentlemen : 


We confirm sale of government surplus material to you 
as follows: 

Material Sold and Purchased and Location of Same.— 
All the crossties declared surplus by the United States and 
heretofore purchased by us from the United States and lo¬ 
cated at General Ordnance Depot at Mays Landing, N. J., 
estimated to be approximately 30,000 ties, as per approxi¬ 
mate inventory dated June 7, 1919. 

Quality of Material.—All sound crossties 6 x|8 and wider, 
with not less than 7 1 /-> // face or rejected ties. Ifies measur¬ 
ing less than 7M>" face to be classified as second class. 

Inspection and Tally.—Ties are to be inspected and tal¬ 
lied by a representative of the government and your repre¬ 
sentative at time and point of loading and this inspection 
and tally is to be final and the basis on which the material 
is to be paid for. 

Loading.—Ties are to be loaded on cars by the United 
States and switched by them to main line railroad at their 
expense. 

Time of Shipment.—Shipment to commence promptly 
and to be complete by August 1, 1919. 

Price.—Price is 60 cents per tie f. o. b. cars load- 
952 ing point for ties 7%" face and wider aijid half price 
for second class ties or rejected ties. 

Terms of Payment.—Net cash as loaded, you to keep on 
deposit with us as advance payment not less than $2,000.00 
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until such time as unshipped balance is equal to or less in 
value than this deposit, after which time shipments will be 
applied against this deposit, and any portion of deposit 
remaining with us after completion of contract and final 
payment in full is to be returned to you. 

J. L. PHILIPS AND 
JOHN STEPHENS, 

(Signed) By J. L. PHILIPS.” 

“Accepted. 

J. NATWICK & COMPANY, 

(Signed) By J. NATWICK.’’ 

A letter of November 6, 1919, from G. M. Chambers, lum¬ 
ber expert, to W. P. Gleason, care Director of Sales, rela¬ 
tive to poplar lumber at the Ohio project, sold by Philips 
and Stevens to J. Nat wick & Company was offered in evi¬ 
dence by counsel for plaintiff for the pur-and con¬ 

cerning a matter which was not a part of Chambers 7 duty 
and admitted as plaintiff’s Exhibit No. 95 (R. Vol. 6, pp. 
723, 724), and is as follows: 

“War Department, Purchase, Storage, and Traffic Division, 
Office of the Director of Sales, Washington. 

November 6th, 1919. 

953 Mr. W. P. Gleason, 
c/o Director of Sales, 

Munitions Building, 

Washington, D. C. 

Dear Sir: 

Agreeable to your request of October 24th, the writer has 
just recently returned from the Dayton-Wright Airplane 
Company at Dayton, Ohio, and the manager in charge in¬ 
formed me that they had 1,250,000 feet of Poplar located 
at this plant. 

The lumber is of good grade, of good widths and lengths 
and it has been very well taken care of with the exception 
that consideration of the Sap Poplar is stained. About 50% 
of it is Kiln Dried and about 50 % Air Dried. 

There is one real objection to this Poplar and that is 
that about 1/3 of it is D2S. High grade Poplar is rarely, 
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if ever, sold dressed and I presume that this portion of the 
stock will have to be sold as of the next standard thickness. 
In other words, if the 6/4 is D2S, it will, in all probability, 
have to be sold as 5/4. 

Taking into consideration the various widths, lengths 
and grade of the stock and that portion of the jstock which 
is stained. I would put a minimum price oin this lum¬ 
ber, including that portion of the lumber which is surface 
stained, of $70.00 per thousand feet f. o. b. c^rs Dayton, 
Ohio, and I have so made a report to Philips aijd Stephens. 

Yours truly, 

(Signed) G. M. CHAMBERS, 

Lumber\ Expert.’' 

954 Testimonv of witness Xatwick contin 

«/ 

as follows: 

Prior to the obtaining of the October 30th contract, 
covering the poplar lumber, he met Philips at the Belvi- 
dere Hotel at Baltimore. Charles S. Shotwell (a defendant 
in the criminal case) and a C. H. Clapp of Bostbn were also 
there. This meeting occurred sometime in the summer of 
1919. (C.T.R. Vol. 17, pp. 2163, 2164.) 

This was just a social meeting and no business was dis¬ 
cussed that he can recall. (C.T.R. Vol. 17, p. 2166.) 

He next saw Philips two or three weeks thereafter, and 
then every two or three or three or four weeks kt least. He 
used to see Philips very frequently. He saw Philips at the 
Raleigh Hotel prior to the execution of the Octoper 30,1919, 
contract pertaining to poplar and he and Pliilibs discussed 
the matter of the poplar. (C. T. R. Vol. 17, pp. 2166, 2167.) 
He does not remember any special features of the conver¬ 
sation. When Philips told him he had the lumber for sale 
he discussed with Philips the buying of it, the price, etc. 
Philips said he had 1,000,000 feet or more at Dayton. (C.T. 
R. Vol. 17, p. 2167.) 

He recalls meeting J. L. Philips at a social gathering at 
the Raleigh Hotel, possibly a half dozen times during the 
period that he was dealing with Philips on all of the lum¬ 
ber. (C.T.R. Vol. 17, p. 2169.) 

At these social gatherings with Philips at the Raleigh 
Hotel he recalls meeting Charles S. Shotwell, a defendant 
in the criminal case, one time. He met defendant Roland 
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Perry. He met defendant Frank P. Sullivan at the Ra¬ 
leigh Hotel. He met defendant John Stephens at the Ra¬ 
leigh Hotel, but not on any party with Philips. (C.T.R. 
Vol. 17, pp. 2172, 2175.) 

He had a conversation with defendant George M. Cham¬ 
bers with reference to the sale of the poplar lumber shortly 
after they began shipping it or about two or three 

955 weeks after purchasing it from Philips and Stephens. 
(C.T.R. Vol. 17, p. 2186.) Chambers suggested 

several that might be purchasers of this lumber. He thinks 
lie sold to one or two or possibly three people or possibly 
four of the people whom Chambers had suggested. (C.T.R. 
Vol. 17, p. —.) 

This poplar lumber sold to people mentioned by Philips 
involved possibly one-half dozen or one dozen carloads, and 
possibly 100,000'. C.T.R. Vol. 17, p. 21S8.) 

He has known Chambers sixteen or eighteen years and 
has known Philips about twenty years or thereabouts. (C.T. 
R. Vol. 17, p. 2188.) He paid Philips and Stephens for the 
lumber purchased from them in accordance with the terms 
of his contracts, according to the invoices covering this 
lumber. (C.T.R. Vol. 17, p. 2188.) In addition to making 
these payments to Philips and Stephens he paid to defend¬ 
ant J. L. Philips about $12,000. All of these payments were 
made in currency. 

Payments were made to Philips at Baltimore, at the 
Raleigh Hotel in Washington, at the Belmont Hotel in New 
York or his office in Baltimore. The payments were made 
in sums from $1,000 to $2,000. He received no receipt from 
Philips for any of these payments. Payments were made in 
cash, he thinks, at Philips’ suggestion. (C.T.R. Vol. 17, p. 
2189.) 

He handled approximately 1,500,000 feet under all of his 
contracts, and ties, piling and poles in addition. (C.T.R. 
Vol. 17, p. 2190.) 

The witness was shown a contract dated July 22, 1919, 
covering Camp Eustis lumber and a letter dated April 
23, 1920, from J. L. Philips requesting Natwick to return a 
signed contract covering lumber at Camp Eustis. 

956 (This contract and letter had been offered in evi¬ 
dence herein as plaintiff’s Exhibit No. 86.) Upon 

being questioned as to when he began shipping lumber from 
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Camp Eustis, testified that he thought it was in April, 1920. 
(C. T. E. Vol. 17, pp. 2181, 2182.) 

Upon cross-examination by counsel for defendant John L. 
Philips, the witness testified as follows: 

The market was dull at the time he entered into the con¬ 
tract with Philips and Stephens. (C. T. E. Vol. 17, p. 
2190.) 

He remembers Philips offering him financial help if 
Philips could, but he does not recall Philips entering into 
a partnership arrangement. (C. T. E. Vol. 17, p. 2191.) 

He entered into such a profit-sharing arrangement with 
Philips, perhaps to the extent of $12,000, which he and 


Philips talked of just as a loan. 

Philips offered to finance the deals if he, Philips, could, 
but he does not recall Philips ever doing so. (C.! T. E. Vol. 
17, pp. 2191, 2192.) 

He does not remember Philips agreeing to share any loss 
that lie might sustain under the contracts with Philips and 
Stephens. (C. T. E. Vol. 17, p. 2192.). 

Philips took off his hands a large part of the Camp 
Eustis lumber when he was not able to resell it. (C. T. E. 
Vol. 17, p. 2193.) He thinks that the Camp Eustis lumber 
was purchased about July, 1919, with the understanding 
that it would be delivered when and in the event clearance 
was received for it from the Government. (C. T. E. Vol. 
17, p. 2193.) 

He did not notice the date of the contract covering Camp 
Eustis lumber when it was enclosed in the letter of April 
1920. (C. T. E, Vol. 17, p. 2194.) 

957 A resale of the lumber purchased from Philips and 
Stephens required a period from July, |1919, until 
May, 1920, and involved approximately one hundred trans¬ 
actions. (C. T. E. Vol. 17, p. 2195.) 

He offered Philips less for the poplar lumber than was 
finally agreed upon. (C. T. E. Vol. 17, p. 2196.) He has 
been in the lumber business since 1907. He considered the 
price paid for the lumber to be a fair market prjce. (C. T. 


E. Vol. 17, p. 2197.) 

He knew Chambers since 1905 as an experienced and 
capable lumberman, and he considered Chambers- sugges¬ 
tion as to what people might be willing to buy the lumber 
for as a friendly suggestion. 
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He bad manv dealings with Chambers before and after 
these transactions. He did not pay Chambers anything for 
these suggestions. (C. T. R. Vol. 17, p. 2197.) 

Upon cross-examination by counsel for defendant John 
Stephens, the witness testified as follows: 

He had known J. L. Philips about thirty years. 

He had known John Stephens about eighteen years. He 
never knew Stephens! at Jacksonville. Stephens used to 
come north, doing a good deal of business through this sec¬ 
tion and in that connection he became acquainted with 
Stephens. During this period of eighteen years his rela¬ 
tions with Stephens were perfectly friendly and he trans¬ 
acted business from time to time with Stephens and had 
lunches with Stephens sometimes. (C. T. R. Vol. 17, p. 
2198.) 

These luncheon engagements ran over many years. (C. 
T. R. Vol. 17, p. 2199.) 

He never paid Stephens any money or anything in con¬ 
nection with any of the transactions, except the money he 
paid by check to Philips and Stephens under the contracts 
on the invoices. (C. T. R. Vol. 17, p. 2200.) 

958 Upon further cross-examination by counsel for de¬ 
fendant J. L. Philips, the witness testified as fol¬ 
lows : 

He could not say that the payments made to Mr. Philips 
in sums from one to two thousand dollars were made to 
him out of profits, nor that he would not have made any 
payments if there had been no profits. If Philips had asked 
for money—they were very friendly—he would have tried 
to help him to the extent of witness’ ability. (C. T. R. Vol. 
17, p. 2201.) 

The payments had nothing to do with, or no connection 
with the obtaining of the contracts. (C. T. R. Vol. 17, r>. 
2202 .) 

Payments he made to J. L. Philips had no connection with 
the obtaining of the contracts or the price paid for the 
lumber. (C. T. R. Vol. 17, p. 2202.) 

Ur>on redirect examination by counsel for plaintiff, the 
witness testified as follows: 

Philips never paid him back the $12,000, nor any part of 
it. He said he might pay it back sometime. Philips said 
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this about two years ago, about two or three months before 
the grand jury proceedings. (C. T. R. Vol. 17, pp. 2202, 
2203.) 

He received no note from Philips or any evidence of debt 
whatever. He made no record of it in his books. (C. T. R. 
Vol. 17, p. 2203.) 

Over the objections and exceptions of counsel tor defend¬ 
ants he stated that ordinarilv he would make a Record of a 
loan. (C. T. R. Vol. 17, p. 2203.) 

He made somewhere between $50,000 to $70,000 gross 
profit on the transaction, and a net profit of from $40,000 
to $50,000. 

The lumber was all shipped in carloads. He wholesaled 
the lumber. (C. T. R. Vol. 17, p. 2204.) 

959 Upon recross-examination by counsel for defend¬ 
ant J. L. Philips, the witness testified as follows: 

The profits that he made under his contract with Philips 
and Stephens were due largely to the rise of tjhe lumber 
market in the fall of 1919, and the early part of 1920. (C. 
T. R. Vol. 17, pp. 2205, 2206.) 

Thereupon the testimony of C. C. Arnett, a witness called 
at the criminal trial, was introduced in evidence by counsel 
for plaintiff under the terms of the stipulation incorporated 
herein (R. Vol. 5, p. 624), the witness having testified as 
follows: 

He resides at Macon, Georgia, and is in the lumber busi¬ 
ness. 

960 He worked for J. L. Philips and Company the first 
part of 1919, and for Eitzen-Touart Company from 

along about June or July, 1919. (C. T. R. Vol. 14, p. 1823.) 

He called on G. C. Vaughan at San Antonio, Texas, and 
showed Vaughan a list of Government lumber at Fort Sam 
Houston, Brownsville and Laredo. J. L. Philips sent him 
to Texas to see Mr. Vaughan. Vaughan offered him 60% 
of the Government price on the lumber at Fort $>am Hous¬ 
ton and Laredo, but the lumber at Brownsville Vaughan did 
not want at that time. He advised J. L. Philips over the 
long distance phone of Vaughan’s offer and was instructed 
by Philips to return to New Orleans. He had been sent to 
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see Vaughan by J. L. Philips. (C. T. R. Yol. 14, pp. 1823, 
1824, 1825.) 

The schedule of lumber at Fort Sam Houston, Laredo 
and Brownsville, being the schedule upon which the price 
agreed upon was based, was offered in evidence by counsel 
for plaintiff and admitted as plaintiff's Exhibit No. 102 (R. 
Yol. 6, pp. 728, 729), and is as follows: 


061 


Item. 


‘Yellow Pine on Hand at Fort Sam Houston, Texas. 


I»cs. 


litem. 


Cost to Govt. 
Feet. Delivered. 


1 

46 

lx S x 12 

Z1 

Com. S4S 

3GS 

$33.50 

2 

8 

1 x 12 x 14 

4k 

kk kk 

112 

36.50 

• > 

•> 

2364 

2 x S x 14 

44 

“ S1S&1E 

44.12S 

25.50 

4 

SI 5 

2 x S x 12 

-*•> 

— 

S1S&1E 

13,040 

24.00 

5 

100 

2 x 8x14 

*• 

S1S&1E 

1.SG7 

24.00 

6 

1267 

2 x 10 x 14 


S1S&1E 

29,563 

2G.00 

i 

343 

2x10x12 


“ S1S&1E 

6.S60 

24.50 

S 

17 

2 x 12 x 10 

** 

S1S&1E 

340 

25.50 

9 

216 

2 x 12 x 12 

4k 

“ S1S&1E 

o,l S4 

26.50 

10 

297 

2 x 12 x 14 

44 

- S1S&1E 

8.316 

26.50 

11 

30 

2x12x20 

4« 

“ S1S&1E 

1.200 

28.00 

12 

30 

2 x 12 x 24 

4k 

“ S1S&1E 

1.440 

29.50 

13 

7$ 

3 x 10 x 14 

4 k 

Rough 

2.730 

28.50 

14 

13 

3 x 12 x 14 

SI 

Cora. S1S&1E 

546 

32.50 

13 

57 

3x12x16 

kk 

“ S1S&1E 

2.736 

32.5o 

16 

56 

3 x 12 x IS 

kk 

S1S&1E 

3.024 

32.50 

17 

1 

3 x 12 x 12 

-**) 

“ Rough 

36 

30.50 

IS 

12 

4 x 12 x 14 

kk 

44 k 4 

504 

30.50 

19 

2 

4 x 4 x 12 

21 

“ S-4-S 

32 

28.75 

20 

2515 

4 x 4 x 14 

»# 

S-4-S 

46.947 

28.75 

21 

10 

4 x 4x16 

k4 

“ S-4-S 

213 

28.75 

22 

29 

4 x 4 x IS 

44 

S-4-S 

696 

28.75 

23 

127 

4 x 4x14 

44 

“ Rough 

2,370 

29.50 

24 

21 

4 x 4 x 16 

44 

4k k4 

44S 

29.50 

62 







25 

2 

4 x 4x10 


Com. S-4-S 

27 

24.75 

26 

15 

4 x 4 x 12 

kk 

kk kk 

240 

24.75 

27 

2 

4 x 4x14 

4k 

kk k k 

37 

24.75 

2S 

12 

4 x 4x20 

44 

kk kk 

320 

24.75 

21) 

12 

4 x 4x24 

4k 

kk kk 

3S4 

25.75 

30 

•> 

o 

4.x 4xl4 



56 

18.75 

31 

2 

4 x 4x16 

kk 

•k k 4 

43 

1S.75 

32 

3 

4 x 4 x IS 

44 


72 

18.75 

• 

•> 

•> 

4 x 4x20 

4k 

kk kk 

80 

1S.75 

34 

2 

4 x 4xi>2 

4k 

4k kk 

59 

1S.75 

35 

6 

4 x 4 x 24 

k4 

*k »4 

192 

19.75 

36 

2 

4 x 6 x 14 

>9 

kk k 4 

56 

23.75 

37 

39 

4 x 6x16 

kk 


2.S4S 

Jo, i o 

3S 

6 

4 x 6x16 

23 

44 44 

192 

17.75 

39 

22 

6 x 6x14 

21 

Rough 

924 

2S.50 

40 

S 

6.x 6x12 

—> 

“ S-4-S 

2SS 

23.75 

41 

4 

6 x 6x20 

4k 

4k 44 

240 

23.75 

42 

6 

6 x S x 20 

21 

“ Rough 

4 SO 

2S.50 

43 

2 

6 x S x 12 


44 k4 

96 

24.50 

44 

1 

6 x S x 16 

44 

44 44 

64 

24.50 
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Cost to Govt. 

Item. 

Pcs. 

Item. 

Feet. 

Delivered. 

4 5 

7 

0 x S x 20 44 

500 

24.50 

40 

• > 

0 x $ x 20 S3 

100 

18.50 

47 

» 1 

8 x S x 20 SI 

093 

30.50 

4S 

1 

8 x S x 28 “ 

149 

31.50 

49 

29 

S x 8x14 52 

2.105 

24.50 

no 

• » 

♦ > 

S x S x 20 ** 44 

320 

24.50 

ni 

1 

8 x 8 x 22 “ 44 

117 

25.50 

52 

332 

8 x 10 x 10 51 “ 

22.133 

31.50 

903 





n. 4 j 

i 

10x10x10 52 Com. Roush 

on 

27.50 

54 

10 

10 x 10 x 20 44 

1.007 

27.50 

nr, 

• > 

12x12x10 51 44 

240 

33.50 

50 

01 

2*) ^ V 1 •) »» ** it 

8.784 

33.50 

i* < 

04 

12 x 12 x 24 “ »* 

24.192 

34.50 

ns 

09 

8 x 10 x 28 44 44 

20.008 

45.00 

59 

5491 

Ox 8 x 8 LL RR Ties “ 

175.712 

31.00 




442,535 




Yellow Bine on Hand at Brownsville . Texas. 






Jest to Govt. 

Item. 

Pcs. 

Size 

Feet. 

Delivered. 

I 

491 

4 x 8 x 1$ 51 Com. Rough 

23,568 

828.50 

*> 

04 

8 x 8x10 . 

3.413 

28.50 

• » 

f ! 

48 

8.x 8x12 ** 

3,072 

28.50 

4 

482 

8x12x12 44 

46.272 

33.50 

• 1 

4 

12x12x10 . 

480 

33.50 

(I 

no 

12 x 12 x 12 “ 

7.200 

33.50 

7 

20 

12x12x16 4 . 

3,840 

33.50 

s 

• * 

• > 

12x12x18 44 

648 

33.50 

9 

02 

12 x 12 x 20 “ 

14.SS0 

33.50 

in 

24 

12x12x22 ” 44 

0,330 

34.50 

11 

no 

12x12x24 44 44 

10.308 

34.50 

12 

21 

12x12x20 44 44 44 

6.552 

3u.«>0 

in 

29 

12x12x20 . 

10.440 

37.50 

14 

40785 

Ox 8x 8 R. R. Ties 

1.305.120 

29.00 




1,442,1S9 


964 


44 Yclloic Bine on Hand at Laredo 

, Texas. 

( 

?ost to Govt. 

Item. 

Pcs. 

Item. 

Feet. 

Delivered. 

1 

24 

2 x 12 x IS 52 Com. Rgli. 

S64 

23.50 

•) 

40 

n x 10 x 10 51 “ 

1.600 

32.50 

o 

•> 

no 

3x10x18 44 

4.950 

32.50 

4 

ns 

n x 10 x 20 44 

2,900 

32.50 

r» 

ns 

n x 10 x 24 44 

2.280 

33.50 

6 

no 

3x12x12 “ 

2.016 

34.50 

7 

704 

3 x 12 x 14 44 44 

29,568 

34.50 

s 

10 

3 x 12 x 10 44 44 

480 

34.50 

9 

looo 

3 x 12 x 18 44 

54,000 

34.50 

10 

41S 

7 x 9 x 18 44 

39,453 

31.50 

11 

ins 

7i x 15x28 Hrt. Rough 

36,225 

51.50 

12 

270 

8 x 8 x 12 51 Com. Rgh. 

17,664 

28.50 

m 

82 

8x 10x26 51 “ 

22,741 

44.00 

14 

20 

12x12x12 “ “ 

2,S$0 

33.50 
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Item. 

Pcs. 

| 

Item. 

Feet. 

Cost to Govt. 
Delivered. 

15 

46 

12x12x14 “ 

7,72$ 

33.50 

16 

42 

12 x 12 x 16 “ 

8,064 

33.50 

17 

3S 

12 x 12 x IS. 

8,208 

33.50 

IS 

35 

12x12x20 *• 

S.400 

33.50 

19 

5 

j*> \ i \ •• •• ** 

1.320 

34.50 

20 

30 

^ j*> ^ »* *» 44 

S.640 

34.50 

21 

60 

12 x 14 x 14 “ 

11,760 

38.50 


2G1.741 

San Antonio, Texas, 
April 12th, 1919. 

Geo. C. Vaughan & Sons in Account with Eitzen-Touart Co., 

New Orleans La. 


Pcs. 

Size 

Feet 

Feet 

Feet 

Trice 

Total 

2364 

2 x 8-14' 

No. 3 

No. 2 

• • • • 

No. 1 

4412S 

25.50 

1125.26 

815 

3 x S-12' 


13040 

• • • • 

24.00 

312.96 

1231 

2 xl0-14' 


• • • • 

2S723 

26.00 

746.80 

272 

.» -J o 


5440 


24.50 

133.28 

183 

2 X12-12 


4392 


26.50 

116.39 

29$ 

** 14 


8344 


26.50 

221.12 

30 

“ 20 


1200 


2S.00 

33.60 

30 

“ 24 


1440 


29.50 

42.4S 

30 

3 X12-16 


• • • • 

1440 

32.50 

46.80 

42 

“ IS 


• • • • 

226S 

32.50 

73.71 

o 

4 x 4-12 


■ • • ■ 

32 

28.75 

.92 

2515 

“ 14 


• • • • 

46947 

28.75 

1349.73 

1$ 

“ 16 


• • • • 

361 

28.75 

10.38 

29 

“ 18 


• • • • 

696 

28.75 

20.01 

128 

“ 14 


• • • • 

2389 

29.50 

70.47 

22 

“ 16 


• • • • 

469 

29.50 

13.84 

2 

44 10 


27 

• • • • 

24.75 

.67 

15 

“ 12 


240 

• • • • 

24.75 

3.94 

2 

“ 14 


37 

• • • • 

24.75 

.92 

12 

“ 20 


320 

• • • • 

24.75 

7.92 

966 

12 

4 x 4-24 


3S4 

• • • • 

25.75 

9.89 

3 

“ 14 

56 

• • • • 

• • • • 

18.75 

1.05 

2 

“ 16 

43 


• • • • 

1S.75 

.81 

3 

“ IS 

72 


• • • • 

18.75 

1.35 

3 

“ 20 

SO 


• • • • 

18.75 

1.50 

2 

“ 22 

59 


• • • • 

18.75 

1.11 

6 

“ 24 

192 


• • • • 

18.75 

3.79 

o 

4 x 6-14 

• • • • 

*" 56 

• • • • 

23.75 

1.33 

$9 

“ 16 

• » • • 

284S 

• • • • 

23.75 

67.64 

6 

“ 16 

192 

• • * • 

• • • • 

17.75 

3.41 

22 

6 x 6-14 


• * • * 

924 

2S.50 

26.33 

*8 

“ 12 


2S8 

• • • • 

23.75 

6.84 

4 

44 20 


240 

• • • • 

23.75 

5.70 

6 

6 x S-20 


• • • • 

4S0 

28.50 

13.68 

2 

•* 12 


96 

• • • • 

24.50 

2.35 

1 

44 16 


64 

• • • • 

24.50 

1.57 

7 

44 20 


560 

• • • • 

24.50 

13.72 

2 

44 20 

160 

• • • • 

• • • • 

18.50 

2.96 

5 

8 x 8-26 

• • t • 

• • • • 

693 

30.50 

21.14 
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Pcs. 


Size 

Feet 

Feet 

Feet 

Price 

Total 




No. 3 

No. 2 

No. 1 



1 


“ 28 

• • • • 

• • • • 

149 

31.50 

4.69 

20 


“ 12 

• • • « 

1S56 

• « • • 

24.50 

45.47 

3 


“ 20 

• • • • 

320 

■ • • • 

24.50 

7.84 

1 


“ 22 

• • • • 

117 

• • • • 

25.50 

2.08 

332 

S : 

x 10-10 

• • • • 

• • • • 

22133 

31.50 

697.19 

1 


“ 10 

• • • • 

67 

• • • • 

27.50 

1.S4 

10 

10 3 

: 10-20 

• • * • 

1667 

■ • • • 

27.50 

45.84 

2 

12 j 

c 12-10 

• • • • 

• • • • 

240 

33.50 

8.04 

967 








61 

12 s 

: 12-12 

■ • • • 

• • • • 

8784 

33.50 

294.26 

84 


“ 24 

• • • • 

• • • • 

24102 

34.50 

834.62 

60 

S > 

: 16-28 

• • • • 

• • • • 

20008 

45.00 

927.36 

5335 

6 x S-S 

• • • • 

• • • • 

170720 

31.00 

5292.32 




So4 

43043 

376376 

.... 

$12681.81 







60% 

7609.09 


125459 

' *2 (a) 

.$4.00 .... 


_ $501.84 




S54 

Jr 5 

10.00 _ 


.... 8.o4 


510.38 








$709S.71 




l 

Less 2% . 


.... 141.97 





Net amount .. 

.1 







San Antonio, r . 

Dexas, 





April ] 

2th, 1019. 


Geo. C. Vaughan & Sons in Account with Eitzen-Touari 

: Co., 



New 

Orleans, La. 




Government Lumber 

on Hand at 

Laredo , Texas. 


Pcs. 

Size 

Feet 

Feet 

Price 

Total 



No. 1 

No. 2 



24 

2 x 12-1S 

• • • • 

804 

23.50 

20.30 

40 

3 x 10-16 

1600 

• • • • 

32.50 

52.00 

110 

“ 18 

4950 

• • * • 

32.50 

160.S8 

58 

“ 20 

2900 

• • • • 

32.50 

94.25 

38 

“ 24 

22S0 

• • « * 

33.50 

76.38 

56 

3 x 12-12 

2016 

■ • • • 

34.50 

69.56 

968 






701 

3 x 12-14 

20568 


34.50 

1020.10 

10 

“ 16 

4S0 


34.50 

16.56 

1000 

“ 18 

54000 


34.50 

1S63.00 

418 

7 x 9-1S 

30501 


31.50 

1244.2S 

138 

7i x 15-28 

56225 


51.50 

1865.50 

276 

S x 8-12 

17664 


2S.50 

503.42 

82 

8 x 16-26 

22741 


44.00 

1000.60 

20 

12 x 12-12 

2880 


33.50 

96.48 

46 

“ 14 

772S 


33.50 

258.88 

42 

“ 16 

S064 


33.50 

270.14 

38 

“ 18 

8208 


33.50 

274.97 

35 

“ 20 

8400 


33.50 ! 

281.40 

5 

“ 22 

1320 


34.50 

45.54 
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Pcs. Size Feet Feet Price Total 

No. 1 No. 2 

30 “ 24 S640 _ 34.50 298.08 

GO 12 x 14-14 117G0 _ 38.50 452.70 

270925 S64 $9965.17 

Less 40% . 39SG.07 

$5979.10 

9030S feet @ $4.00 . 301.23 

$5617.87 

Less 2% . 112.30 

Net amount .$5505.51 


9G9 1 "San Antonio, Texas, 

April 15, 1919. 

Geo. C. Vaughan & Sons in Account with Eitzen-Touart Co., New 

Orleans, La. 

Government Lumber on Hand at Brownsville, Texas. 


Pcs. Size Description Feet Price Total 

491 4 x 8—18 23568 28.50 $071.G9 

04 8 x 8—10 3413 28.50 97.27 

4S ” 12 3072 28.50 87.55 

4S2 S x 12—12 . 46272 33.50 1550.11 

4 12 x 12—10 4S0 33.50 1G.0S 

50 ” 12 7200 33.50 241.20 

20 “ 10 3840 33.50 128.04 

3 ” IS 648 33.50 21.71 

62 ” 20 14SS0 33.50 49S.4S 

24 ” 22 633G 34.50 21S.59 

36 ” 24 1036S 34.50 357.70 

21 ” 26 6552 35.50 232.60 

29 ” 30 1(440 37.50 391.50 

40785 6 x S— 8 . 1305120 29.00 37S4S.4S 

$42361.60 

Less 40% 16944.64 

25416.96 

10.000' $3 14.00 140.00 

22.400' 700 Cull Ties 12.40 277.76 

469,929' £2 4.00 1879.72 


$25416.96 2297.48 

2297.48 


$23119.48 
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970 


San Antonio, Texas, 

Aprjl 15. 1919. 

Geo. C. Vaughan & Sons, in Account with Eitzen-Touart (bo.. New 

Orleans, La. 


Government Lumber on Hand at Ft. Sam Houston, 7, exas. 


40 

pcs. 

Y. P. 

Piling 45' 1S00' @ .17tf 

27 

4» 

44 

“ 60 1620 .20 

1 

<4 

44 

“ 24 24 .15 

18 

44 

Poles 

24 3.50 



Government Lumber on J 

50 

pcs. 

Y. P. 

Piling 30' 1500' @ .13 

4S 

44 

44 

“ 50 2400 .16 

40 

44 

44 

“ 60 2400 .20 




Government Lumber on 

3 

pcs. 

Y. P. 

Piling 18' 54' 

24 

44 

44 

“ 20 4S0 

8 

<4 

44 

“ 22 176 

33 

44 

44 

“ 24 792 

10 

44 

44 

“ 26 260 

25 

44 

44 

“ 28 700 

1 


44 

“ 30 «30 

25 

44 

44 

“ 32 S00 


3292 @ .17}. 


00% of above. 

Allowance Acct. grade. 


Less 2% 


$306.00 

324.00 

3.60 

63.00 


195.00 

384.00 

4S0.00 


576.10 

$2331.70 

1399.02 

1000.00 


399.02 

7.98 

$391.04 


971 


San Antonio, Texas, 


‘Ap 


a exas 
ril 15. 


1919. 


Geo. C. Vaughan & Sons, in Account with Eitzen-Touart Co., New 

Orleans, La. 


Government Lumber on Hand at Ft. Satn Houston , Texas. 


40 pcs. Y. P. Piling 45' 1800' @ .17<*. 

27 “ “ “ 60 1020 . 20 . 

1 “ “ “ 24 24 .15 . 

18 Poles 24 3.50 each. 


Government Piling on Hand at Broicnsville, Tcxa$. 


$306.00 

324.00 

3.60 

63.00 


50 pcs. Y. P. Piling 30' 1500' 

48 “ “ “ 50 2400 

40 “ “ “ 60 2400 


.13 

.16 

.20 


195.00 

384.00 

480.00 
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Government Piling on Hand at Laredo, Texas. 


o 

pcs. Y. P. Piling IS' 

54 

24 

“ ** “ 20 

4S0 

S 

44 44 44 *)»> 

176 

33 

44 44 44 24 

792 

10 

44 44 44 <)0 

260 

25 

44 44 44 

700 

1 

“ “ “ 30 

30 

25 

44 44 44 OO 

soo 


3202 @ .17$.. 576.10 

$2331.70 
1399.02 
1000.00 

399.02 

Less 2%. 7.9S 

$391.04 

972 Witness resumed his testimony in chief as follows: 

After he had advised Mr. Philips of the offer, he 
was instructed by Philips to return to San Antonio and of¬ 
fer Vaughan this lumber at 60% of the Government prices 
and $5,000.00. He went back to Texas* and told Vaughan 
that Philips would accept 60% of the Government prices 
and $5,000.00. Vaughan refused to go in excess of the 60% 
and witness returned to New Orleans and acquainted 
Philips with the result of his trip. (C.T.R. Vol. 14, p. 1825.) 

The next time he talked with Philips about the Texas 
lumber Philips said that he, Philips, had sold this lumber 
to the Eitzen-Touart Company, including the Brownsville 
ties, and he was sent back to San Antonio and Vaughan 
then accepted the Brownsville ties and the lumber at Fort 
Sam Houston and Laredo and paid 60% of the Government 
prices for all three lots. J. L. Philips and defendant Mit¬ 
chell A Touart, Jr., were together when he was sent back 
to Texas by Philips to accept Vaughan’s offer. (C.T.R. Vol. 
14, p. 1S26.) 

He sold Vaughan the lumber in the name of the Eitzen- 
Touart Company. The lumber was sold to Vaughan at 60% 
of the Government prices, which was the same offer he had 
previously made to Vaughan. (C.T.R. Vol. 14, p. 1827.) 

A contract of April 2, 1919, between J. L. Philips and 
John Stephens and Eitzen-Touart Company, New Orleans, 
La., covering the Texas lumber was offered in evidence by 


(50% of above. 

Allowance Aect. grade 
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counsel for plaintiff and admitted as plaintiff’s 
68 (R. Vol. 5, p. 627), and is as follows: 

973 “ J. L. Philips and John Stephens, Washington, D. C. 

April 2, 1919. 

Eitzen-Touart Company, 

417 Hibernia Bank Building, 

New Orleans, Louisiana. 

G-entlemen : 

Confirming agreements made this day, it is agreed as fol¬ 
lows : 

First. We have purchased from the United States, un¬ 
der contract dated February 25, 1919, surplus lumber be¬ 
longing to the Government located at three points; viz., 
Brownsville, Texas; Laredo, Texas, and Fort pam Hous¬ 
ton, Texas. 

Second. We agree to sell you and you agjee to pur¬ 
chase and pay for this lumber at the following prices, terms 
and conditions: j 

Laredo, Texas. j 

The lumber at Laredo, Texas aggregates approximately 
261,741 ft., as per approximate schedule attached, and is 
sold to you at the average price of $28.00 per thousand feet 
for all material grading # 2 Common and better, f. o. b. 
cars or f. o. b. trucks at loading point. 


Exhibit No. 


Fort Sam Houston, Texas. j 

The lumber at Fort Sam Houston, Texas, aggregates ap¬ 
proximately 267,000 ft., and in addition thereto there are 
5491 cross ties, 6x8-8, as per the approximate Schedule at¬ 
tached. This material is sold to you at the average price of 
20 cents per tie for each 6x8-8 cross tie and average price 
of $18.00 per thousand feet of the lumber, quality to be 
# 2 Common and better; price to be f. o. b. cars or f. o. b. 
trucks at loading point. 


974 Brownsville, Texas. 

The material at Brownsville aggregates approxi¬ 
mately 40,785 pieces 6x8-8 cross ties, which are sold to you 


at price of 15 cents each per cross tie; and ap 


j)roximately 


46—5238, 5239 
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137,000 feet of lumber, which is sold to you at $18.00 per 
thousand feet; these prices to be f. o. b. Cars or f. o. b. 
trucks at loading point; quality to be ^ 2 Common and 
better. 

Quality.—The quality of all material is to be # 2 Com¬ 
mon and better, as stated above, and any ties or lumber be¬ 
low the grade of zz 2 Common and to be considered culls 
and to be paid for culls at $5.00 per thousand feet board 
measure for the lumber and ten cents (lOf*) per tie for all 
cross ties. 

Inspection.—You are to have representative present to 
inspect and tally lumber with the representative of the 
Government on the ground and that inspection and tally is 
to be final. 

Terms.—You are to pay net cash within ten days after 
delivery of each unit of lumber and cross ties for all the 
material at Laredo, Texas, and at Fort Sam Houston, 
Texas, and on the lumber and ties at Brownsville, Texas, 
we are to accept your: 60-day acceptance on net basis for 
this material, with the understanding that you will attach 
to your acceptance whatever acceptance or letter of credit 
or other instrument that you may accept in the resale of 
the material, so that either our representative or the Whit¬ 
ney-Central National Bank of New Orleans, La., will hold 
that collateral until your acceptance is paid. It is agreed 
that you are to furnish shipping instructions and com¬ 
plete the terms of payment as outlined above within thirty 
days. 

We are today notifying the commanding officer at each 
of these points of the sale of this material to you, 
975 as per copies of letters attached, and your repre¬ 
sentative can furnish detail shipping instructions to 
officers in charge. 

Very truly yours, 

J. L. PHILIPS AND 
JOHN STEPHENS. 

J. L. PHILIPS. 

We confirm and accept the foregoing agreement. 

EITZEN-TOUAKT COMPANY, 

By M. A. TOUART, Jr., 

Vice-President.” 
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He was not present when the above contract was execut¬ 
ed. (C. T. R. Vol. 14, p. 1828). He does not know what Eit- 
zen-Touart Co. paid for the Vaughan lumber. He was not 
acquainted with defendant M. A. Touart, Jr., until the day 
lie was informed that the Texas lumber was sold to the 
Eitzen-Touart Company. He was introduced to Touart by 
J. L. Philips in the St. Charles Hotel in New Orleans. (C. T. 
R. Vol 14, pp. 1829, 1830.) ! 

He did not meet defendant Gus Eitzen until along in 
June, 1919, in Nashville, Tennessee. This was at the time 
lie was in Nashville on the Old Hickory Powder plant sur¬ 
plus lumber transaction. There were approximately 21,- 
000,000 feet of lumber there. (C. T. R. Vol. 14, p. 1832.) 

There were a large number of lumbermen in the hotel. 
Defendant J. L. Philips was there. Defendant M. A. Touart 
was there. Defendant Charles Philips, Jr., was there. He 
has known Charles Philips, Jr., for a number of years. 
Charles Philips, Jr. was connected with the New Orleans 
office of J. L. Philips & Company. Charles Philips, Jr. had 
no connection with the Eitzen-Touart Companj- prior to 
the time the Eitzen-Touart Company became interested in 
the Nashville Lumber to the best of his knowledge. (C. T. R. 

Vol. 14, p. 1833.) , 

976 He does not know defendant John Stephens. (C. 

T. R. Vol. 14, p. 1834.) 

Upon cross-examination by counsel for defendant J. L. 
Philips, the witness testified as follows: 

He has known defendant J. L. Philips since It 04, having 
been friends since then and has had many business dealings 
with J. L. Philips. He has been intimately acquainted with 
defendant Charles Philips, Jr. since 1916, and has had con¬ 
siderable dealings with Charles Philips, Jr. He ahd Charles 
Philips, Jr. are in business in Georgia, associated pretty 
closely together in the lumber business. (C. T. R. Vol. 15, 
p. 18’89.) The first time he saw Vaughan was the first 
part of April—the third, fourth, fifth or sixth—(something 
like that. 

The first offer of 60% of the cost he made t<i Vaughan 
was only for lumber at Laredo, Texas and Fort Sam Hous¬ 
ton, which was about one-quarter of the total amount of 
the lumber at the three points. The ties at Brownsville 
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were 40,000 or 50,000 pieces and three-quarters of the total 
amount of the lumber. (C. T. R. Vol. 15, p. 1891.) 

Vaughan did not make an offer on the cross ties at 
"Brownsville at that time. The crossties at Brownsville 
amounted to over 1,300,000 feet. Vaughan’s offer was sub¬ 
ject to grading and inspection. 

He was not representing Philips and Stephens at the 
time; he was representing J. L. Philips & Company. (C. T. 
R. Vol. 15, p. 1892.) 

Philips told him the price of the Texas lumber must be 
increased $5,000; the lumber was worth $5,000 more. (C. T. 
R, Vol. 15, p. 1893.) 

When he returned to San Antonio to see Vaughan he 
‘‘acted for Eitzen-Touart—for Mr. Touart”. (C. T. R. 
Vol. 15, p. 1894.) Vaughan then bought all the lumber in¬ 
cluding the ties and piling. 

The first time he went to see Vaughan the Texas 
977 lumber was not examined. On the second visit 
Vaughan’s representative went with him. Vaughan 
bought the ties for 60% and gave him a 60-day acceptance. 
His understanding was that the ties at Brownsville were 
in bad condition and were not delivered. (C. T. R. Vol. 15, 
p. 1895.) 

The lumber at Fort Sam Houston was in fair condition 
and consisted of timbers and ties. The lumber at Laredo 
was not in quite as good condition, the piling was rotten 
and the ties at Brownsville were completely rotted. (C. T. 
R. Vol. 15, p. 1896.) 

The lumber at Brownsville was full of fungus growths, 
and the ties badly split open and the piling was all split and 
fungus growthed. (C. T. R. Vol. 14, p. 1898.) 

Mr. Vaughan insisted on having a thousand dollar re¬ 
duction on the cost of the piling. (C. T. R. Vol. 14, p. 1901.) 

The time he was in Nashville the Old Hickory lumber was 
sold by Philips and Stephens. (C. T. R. Vol. 15, p. 1904.) 

There were a large number of lumbermen gathered at 
Nashville on the day this lumber was sold. He received 
one of the lists that were sent out listing this lumber. (C. 
T. R. Vol. 15, p. 1907.) 

Mr. Touart had one of these lists, he knows of his own 
personal knowledge. (C. T. R. Vol. 15, p. 1908.) 

The lumber at Old Hickory was awarded to Eitzen- 
Touart for $20.50. (C. T. R. Vol. 15, p. 1909.) 
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Upon redirect examination by counsel for plaintiff, the 
witness testified as follows: 

lie was shown a partnership agreement dated June 27, 
1919, between Gus Eitzen and M. A. Touart and Charles 
Philips, Jr., and stated that J. L. Philips dictated this 
agreement in his presence; “but this is the Eitzen-Touart 
Company of Nashville, Tennessee, not the Eitzen- 

978 Touart Company that I knew when this lumber was 
sold”. The lumber at Old Hickory was feold to the 

Eitzen-Touart Company of Nashville, Tennessee, a co-part¬ 
nership, composed of Gus Eitzen, M. A. Touart and Charles 
Philips. (C. T. R. Vol. 15, pp. 1914, 1915.) 

This partnership agreement of June 27, 1919, between 
Gus Eitzen, M. A. Touart, Jr., and Charles Philips, Jr., was 
offered in evidence by counsel for plaintiff and admitted as 
plaintiff’s Exhibit No. 70 (R. Vol. 5, p. 628), ahd is as fol¬ 
lows : 

“Memorandum of agreement, made June 27tjh, 1919, bv 
and between Gus Eitzen of Pensacola, Florida, and M. A. 
Touart, Jr., of Pensacola, Florida, and Charles Philips, 
of New Orleans, Louisiana; Witnesseth: 

Whereas, a certain lot of lumber aggregating approxi¬ 
mated sixteen million board feet, located at Old Hickorv 
Powder Plant, Jacksonville, Tennessee, is being offered for 
sale by Messrs. Philips & Stephens of Washington, D. C.; 
and, 

Whereas, the parties hereto desire to associate them¬ 
selves together for the purpose of negotiating for and 
purchasing, if possible, this lumber at prices and terms and 
conditions to be mutually agreed upon, and reselling same 
for the purpose of making a legitimate profit: 

Now, therefore, it is agreed: 

1. That a limited partnership between the parties hereto 
is hereby formed for the above purpose. 

2. That the business will be conducted under the firm 
or partnerehip name of ‘Eitzen-Touart Company’, and its 
office and business shall be conducted in the City of Nash¬ 
ville, Tennessee. 

979 3. That the parties to the partnership, and their 
interest therein, shall be as follows: 

Gus Eitzen (of Pensacola, Fla.) 2/12 (two-fwelfths) 

M. A. Touart, Jr., (of Pensacola, Fla. 2/12 (two-twelftlis). 
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Charles Philips, Jr. (of New Orleans, La.) 8/12 (eight- 
twelfths). 

4. That books of record will be kept at Nashville, Tenn., 
available at all times ito each of the partners, and upon the 
completion of this business, if consummated, and after all 
losses and expenses and cost of material, including taxes, 
and Income Taxes, payable by the individual members here¬ 
of on their share of net profits arising from this business, 
the net profits so arising or the losses so resulting, shall be 
divided and paid or received by the members hereof in ac¬ 
cordance with the foregoing intrests. 

5. That, if this deal is consummated, Gus Eitzen and M. 
A. Touart, Jr., shall be free to devote their time to other 
business as desired and shall devote onlv such time to this 
business as may be necessary, and that Charles Philips, Jr., 
shall move to Nashville, Tenn., and devote all of his time 
and attention to the carrving on of this business until con- 
eluded, and that Charles Philips, Jr., further, is to arrange 
for the financing of the business wherever necessarv or 
called on to do so. 

6. That this partnership is to be terminated upon the 
conclusion of this particular business, and all costs and 
expenses and losses, if any, audited and paid, and any 
gains divided in accordance with the foregoing. 

GL T S EITZEN, 

M. A. TOUART, Jr. 
i CHAS. PHILIPS, Jr. 

980 t^pon re-cross examination by counsel for defend¬ 
ant J. L. Philips, the witness testified as follows: 

The memorandum of agreement bearing date of June 27, 
1919 (Pltff’s. Exh. 70) was entered into several months be¬ 
fore the date that the agreement is dated. 

It was not reduced to writing until six months after that, 
February or March, 1920. Charles Philips moved to Nash¬ 
ville to take charge of the office there in the sale of the 
lumber under the partnership agreement. (C. T. R. Yol. 
15, p. 1920.) 

Of the 27,000,000 feet of lumber he himself sold 90% of 
same, requiring 40 or 50 transactions. (C. T. R. Vol. 15, 
pp. 1920, 1921.) The selling of this lumber required close 
to a year and covered hundreds of cars. The lumber was 
sold in a retail way. The lumber could not be sold in July 
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or August. It was long past the latter part ^)f August or 
the first part of September before they got a ifiarket for it. 
(C. T. R. Vol. 15, p. 1921.) He made a continued effort to 
sell the lumber immediately after the purchase and it was 
not until August or September until the market changed. 
The rise in the market was the highest that wa? ever known 
in the lumber industry. (C. T. R. Vol. 15, p. 1922.) 

Charles Philips devoted all of his time to the Nashville 
transaction. When he left Nashville about February 15th, 
Charles Philips was still there. Eitzen did not devote all 
his time there. Touart was in Nashville a considerable 
part of his time, but not all the time, but Charles Philips 
was there all the time. Witness gave all his time to the 
actual sale of the lumber. (C. T. R. Vol. 15, p. 1924.) 

Upon cross-examination by counsel for Charles Philips, 
Jr., the witness testified as follows: 

He, Eitzen, Touart and Charles Philips were at Nash¬ 
ville at the time the lumber was sold, but wenjt there sepa¬ 
rately. They spent pretty close to a d4y at the Old 
981 Hickory plant. That is, he, Eitzen, Touart and 
Charles Philips. He had an agreement with these 
three that if they were successful in purchasing the lumber 
lie would help them market it. He entered their employ 
for the purpose of selling lumber. (C. T. R. Vol. 15, p. 
1925.) 

He was going to leave the employ of J. L. Philips & Com¬ 
pany and go in the employ of Eitzen-Touart Company. He 
did engage actively in the sale of the lumber, and sold 
90% of same. The contracts with the vendees were made 
in the name of the Eitzen-Touart Company, c'oiuposed of 
Eitzen, Touart and Charles Philips, Jr. The Eitzen-Tou¬ 
art Company of Tennessee, distinguished tliis company 
from the Corporation, the Eitzen-Touart Company. (C. 
T. R. Vol. 15, p. 1926.) 

Upon further redirect examination by counsel for plain¬ 
tiff, the witness testified as follows: 

He could not explain why he wrote a lette^r concerning 
the Texas lumber to J. L. Philips and Company, although 
the lumber was sold to Vaughan by the Eitzen-Touart Com¬ 
pany and by Philips and Stephens to the Eitzen-Touart 
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Company prior to the writing* of such a letter. (C. T. R. 
Vol. 15,* pp. 1926-27.) 

He cannot recall the date of the agreement to work with 
the Eitzen-Touart Company of Nashville to aid in the sale 
of the lumber, but it was prior to the purchase of the lum¬ 
ber. It was in New Orleans. There were present on this 
occasion Touart and Charles Philips, Jr.; J. L. Philips had 
nothing to say or to do with him about the Eitzen-Touart 
Co. matter of Nashville. (C. T. R. Vol. 15, p. 1927.) 

It was about two months between the time he discussed 


the Nashville lumber with Touart and Charles Philips, Jr., 
and his going to Nashville. The partnership agree- 
982 ment of June 27th, 1919 was actually drawn either 
in February or the first part of March, 1920. A 
question came up at Pensacola relative to income tax and a 
lot of papers were drawn at that meeting, including the 
partnership agreement. On this occasion there were pres¬ 


ent Eitzen, Touart, J.iL. Philips, Charles Philips, Jr., and 


himself. (C. T. R. Vol. 15, pp. 1931, 1932.) 


The meeting took place at the San Carlos House at Pen¬ 


sacola. He was to sell the Nashville lumber on a salarv 


and a bonus, the bonus being one-twelfth of whatever the 
net profits were. He has never been able to ascertain what 
the net profits were. j(C. T. R. Vol. 15, p. 1933.) He sold 
about 90% of the lumber and it cost about $20.50. 

The Nashville lumber was sold from $18 to $60.00 or 
$70.00 per — foot. He sold 1,000,000 or so feet at $18.00, 
quite a great deal at $40.00 and some small parcel- at $50 
or $60. 

The greater part of the lumber sold at $40.00. (C. T. R. 

Vol. 15, p. 1934.) 


Thereupon the testimony of M. A. Touart, Jr., a witness 
called at the criminal trial, and a defendant in both the 
criminal and civil cases, was introduced in evidence hv 
counsel for plaintiff under the terms of the stipulation in¬ 
corporated herein (R. Vol. 5, p. 624), the witness having 
testified as follows: 

He resides at Pensacola, Fla. 

He is connected with the Eitzen-Touart Company, a cor¬ 
poration, engaged in export lumber and timber. In 1919 
lie was connected with the Eitzen-Touart Company, a cor¬ 
poration. (C. T. R. Vol. 15, p. 1935.) He has known de- 
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fcudant John L. Philips ten or twelve years. He had a 
conversation with John L. Philips in his office at New Oi*- 
leans the latter part of March, 1919, about some lumber in 
Texas, which lie afterwards bought. Defendant: J. 
9S3 L. Philips and defendant Charles Phljips, Jr., were 
both present at the time. He entered ihto a contract 
with J. L. Philips and John Stephens with [regard to the 
Texas lumber. (C. T. R. Vol. 15, p. 1936.) He identified 
this agreement dated April 2, 1919. (Pltff’s. Ex. 68.) He 
paid J. L. Philips and John Stephens for this lumber. He 
sold the lumber to Geo. C. Vaughan and Sons. He re¬ 
ceived approximatelv $35,000 from Vaughan for this lum¬ 
ber. (C. T. R. Vol. 15, p. 1837, p. 1938.) He paid to 
Philips and Stephens a total of $21,759.45 for the Texas 
lumber. The profit on this lumber amounted fo $13,000 and 
some hundred dollars. The payments to Philips and 
Stephens were made by check on the invoices sent him. In 
addition to paying Philips and Stephens for this lumber 
the sum of $21,759.00, he paid to defendant J. L. Philips 
himself 4 4 10,000 in currency for account of Charles 
Philips.” The $10,000 .was paid to John L. Philips in his 
office. It was paid in currency to J. L. Philips at the sug¬ 
gestion of J. L. Philips. (C. T. R. Vol. 15, p. 1939.) 

He went to the bank and got the money ind then paid 
Philips the $10,000. The Eitzen-Touart Company received 
“a little over $3,000” net, on the Texas transaction. De¬ 
fendant Charles Philips, Jr., was not a member of the Eit¬ 
zen-Touart Company, the corporation, which company 
bought the lumber. The Eitzen-Touart Co. the corp. also 
bought some lumber at Jeffersonville, Indiana. { C. T. R. 
Vol. 15, p. 1940.) 

There was a small lot of lumber at Jeffersonville, Indiana, 
consisting of three sizes. One complete siz^ of this lum¬ 
ber was shipped to J. L. Philips & Company through an ar¬ 
rangement with Charles Philips, Jr. Charles Philips, Jr., 
said they wanted and could us it or had an order for it. 
This amounted to about 100,000 feet. (C. T. R. Vol. 15, 
pp. 1941-1942.) The total at Jeffersonville amounted to 
about 311,000. Charles Philips, Jr., was manager 
984 of the J. L. Philips & Company’s office in New Or¬ 
leans. (C. T. R. Vol. 15, p. 1942.) 

He had a conversation with Charles Philips, Jr. relative 
to the large amount of lumber at the Old Hickory plant at 
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Nashville, Tennessee. This conversation occurred in New 
Orleans. At first he talked to Charles Philips, Jr. about 
going into a partnership if they got some lumber, and later 
J. L. Philips was present on one occasion and said the lum¬ 
ber was not cleared vet. He had a conversation with both 
J. L. Philips and Charles Philips, Jr. on this occasion at a 
restaurant in New Orleans, he recalls, as Remus’s. This 
occurred one month or one and a half months before he 
went up to Nashville. Gus Eitzen went to Nashville with 
him. Charles Philips, Jr., was in Nashville when he and 
Eitzen arrived. (C. T. R. Yol. 15, p. 1943.) 

He had a conversation with Charles Philips, Jr. concern¬ 
ing the partnership after they arrived in Nashville. 
Charles Philips, Jr. said they could get the lumber if they 
would pay as much as anyone else. He was at Nashville 
on this particular occasion about three or four days. He 
had a conversation with Charles Philips, Jr. on the day the 
deal for the lumber was closed. He had several conversa¬ 
tions in all with Charles Philips, Jr. concerning this lum¬ 
ber. “In one conversation I said—he (Charles Philips, 
Jr.) asked me would it be all right for the division two- 
thirds and one-third, and I said yes, if lie would manage the 
business, and we were to put Davis up there and I would 
not have to be there. And the next time he came back and 
said we would get the business for $20.50. (C. T. R. Yol. 

15, pp. 1944-1945.) 

Charles Philips conducted the negotiations for the fixing 
of the price. The contract was entered into on June 30, 
1919, between J. L. Philips and John Stephens and the 
Eitzen-Touart Company on June 30, 1919. Gus 
985 Eitzen and he each had a one-third interest between 
them and Charles Philips, Jr. had a two-thirds in¬ 
terest in the Eitzen-Touart Company, which had the same 
name as the corporation, but which was not the Eitzen- 
Touart Company, the corporation. (C. T. R. Vol. 15, p. 
1945.) 

The contract of June 30, 1919, between J. L. Philips and 
John Stephens and Eitzen-Touart Company, a partnership, 
covering the lumber at the Old Hickory Powder Plant was 
offered in evidence by counsel for plaintiff and admitted 
as plaintiff’s Exhibit No. 69 (R. Yol. 5, p. 628), and is as 
follows: 
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(On the letterhead of J. L. Philips and John Stephens.) 

‘‘70S Thirteenth Street Northwest, "Washington, D. C. 

“June 30,1919. 

“Eitzen-Touart Company, 

Nashville, Tenn. 

Gentlemen : 

“Under authority conferred on us by the Director of 
Sales Contract No. 1, we have sold and agreed | to deliver 
to you and you have purchased from us and agjreed to re¬ 
ceive and pay for lumber on the terms and j conditions 
hereinafter specified. 

“1. Location of Lumber.—Old Hickory Powder Plant, 
Jacksonville, Tenn. 

“2. Lumber Sold and Purchased.— (1) All of the lumber 
that lias not heretofore been used for any purpose, de¬ 
clared surplus by the United States, of which an approxi¬ 
mate inventory has been furnished you. original .y approxi¬ 
mating fifteen million feet but subject to jvithdrawal 
986 by the United States of any quantity or portion of 
said lumber (prior to date of sale to you) for the 
use of the United States, and of which withdrawal lists will 
be furnished later; this having particular reference to 
withdrawal of approximately one million feet 1 x 12 boards 
for Panama Canal and large withdrawals by the Ordnance 
Department, whose lists have been prepared and will be 
furnished later; the intent being that we have sold and you 
have purchased all of the lumber above described after 
government withdrawals for their own use. Lujnber under 
this item to be inspected for the grade of No. 2 common 
and/or better under the rules of inspection of tie Southern 
Pine Association. Price of lumber under this item is $20.50 
per thousand board feet. 

“(2) All of the lumber specified in (1) of the unused 
lumber which is below grade of No. 2 Common, classified as 
rejected or cull lumber and accepted and paid for on this 
basis at price of $10.25 per thousand board feet.j 

“(3) All of the lumber that has been used a^id that has 
been classified by the United States as “used!serviceable 
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lumber”, wliicli is to be inspected or classified simply as 
* 4 sound or serviceable lumber”, and to be shown on load¬ 
ing or shipping reports as 4 ‘used or serviceable lumber”. 
Price of lumber under this item is $12.00 per thousand 
board feet. 

“The above prices are f. o. b. cars Old Hickory Powder 
Plant, Jacksonville, Tenn., after switching cars to main 
line railroad billing point. 


(At this point in the letter the following pen and ink 
notation appear: “Filed in evidence March 25/1924. Hal- 
cott Anderson, U. S. Commissioner, X. Hist. Fla.” “March 
25, 1924, Exhibit ‘O’ for Govt. Minnie E. Kahn, Reporter.” 

“3 Loading.—All lumber is to be handled and 


987 loaded by the United States and cars switched by 
United States to main line railroad billing point free 
of expense to you. 

‘‘4. Inspection and Tally.—The lumber is to be inspected 
and tallied by a representative of the United States and 
free of expense to yoi,i and by your own representative at 
the time of loading and this inspection and tally is to be final 
and the basis on which the lumber is to be accepted and 
paid for and the inspection reports are to show plainly what 
is Xo. 2 Common of the unused lumber and what is cull 


or rejected lumber of the unused lumber and what is 
shipped from the piles, of “used or serviceable” lumber, as 
a proper basis for invoicing. 

“5. Time of Shipment.—You are to start shipping this 
lumber within two weeks and receive and pay for it com¬ 
pletely prior to August 1, 1919, provided the United States 
can and does load it within that time; the intent of this 


being that you are obligated to receive and pay for all of 
this lumber prior to August 1st, 1919, if the United States 
can and does load it, but if the United States cannot or does 


not load it completely within that time, then you are obli¬ 
gated to receive, ship and pay for the lumber only as thS 
United States is able and does load it. 


“fi. Title to Lumber.—Title to the lumber will pass when 
loaded and switched by the United States to main line rail¬ 
road, you doing your own shipping or billing after title 
passes to you. 

“Terms.—Xet cash without discount within ten da vs of 
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in casli upon signing of this contract and keep said deposit 
with us at all times until the completion of the contract, at 
which time it is to be refunded to you. 

Verv trulv vours, 

988 ... l. PHILIPS and 

JOHN STEPHENS, 

(Signed) 44 By J. L. PHILIPS. 

We accept the foregoing. 

44 EITZEN-TOUART COMPANY, 
{Partnership), 

(Signed) By M. A. TOUART, JR., 

“Member of Firm.” 

The contract for the lumber at the Old Hickory Powder 
Plant was handed to him in New Orleans and he did not 
go to the plant at Nashville, Tennessee, for a njonth and a 
half after that. He was at Nashville from the lajtter part of 
July, 1919, until after New Years, 1920. (C. T. R. Vol. 15. 
p. 3947.) There was no financing in connection with the 
operation of the Eitzen-Touart Company partnership. The 
sum of $2,000 called for by the contract with Philips and 
Stephens was put up by the Eitzen-Touart Company, the 
corporation, and the sum of $30,000 was transferred from 
the Hibernia bank over to the American bank, byltlie Eitzen- 
Touart Corp., but the partnership had no ijse for the 
$30,000. Charles Philips, Jr., was the bookkeeper for the 
partnership and kept the records and invoices, drew the 
drafts for the buyers and sold lumber in connection with 
Arnett. Charles Philips, Jr’s., salary was $500.00 a month, 
including his expenses. (C. T. R. Vol. 15, p. 19-J-S.) 

Arnett received $300.00 a month and was allowed $50.00 
for his automobile and any expenses outside off town, but 
not in town. All of the lumber from the Old Hickory pro¬ 
ject was sold by Arnott, Charles Philips, Jr., and himself. 

The gross porfits on the Old Hickory transaction 

989 amounted to about $195,000, and the nejt profits to 

about $140,000.00. Of the net profits, Charles Phil¬ 
ips, Jr., received a total of $80,000 in checks and about 
$25,000 in liberty bonds. (C. T. R. Vol. 15. p. 1949.) 

He personally delivered $25,000 of liberty bonds to 
Charles Philips, Jr., at the Hermitage Hotel at Nashville. 
(C. T. R. Vol. 15, p. 1950.) 


TOG 


JOHN L. PHILIPS ET AL. VS. 


He gave to defendant J. L. Philips a check for $5,000, 
drawn on the Seaboard National Bank in New York. (C. 
T. R. Vol. 15, P. 1950.) 

The following thereupon occurred. 

Q. Tell his Honor and the jury the circumstances con¬ 
nected with that. A., Charles Philips told me that Mr. 
J. L. Philips might want $5,000, and if I saw him give it to 
him; and he asked me when I met him in New York if 
Charles Philips had given me any message and I told him 
yes and I had money in the Seaboard Bank and I gave 
him, Mr. J. L. Philips, a check for $5,000; and when I re¬ 
turned to Nashville I drew a check and got that back. 

Q. You drew a check and got back—what sort of a check 
did you draw? A. The Company’s check, partnership 
check. 

Q. To whom was that charged? A. Charles Philips. 

Q. Was that what Vou meant by getting it back? A. 
Yes. 

The witness then testified he recalled Charles Philips 
saying he, Charles Philips, was going to get exchange to 
send somewhere for $15,000. The witness identified a check 
of March 19, 1920, which showed the check to be payable 
to the order of American National Bank, $15,000.00, Eitzen- 
Touart Company, W. R. Davis, Secretary-Treasurer, 
990 M. A. Touart, President, and bearing an endorse¬ 
ment on the reverse side: “Charles Philips, Jr., on 
account special, $15,000.” (C. T. R. Vol. 15, pp. 1951,1952.) 

The witness identified the partnership agreement of 
June 27, 1919, heretofore referred to as plaintiff’s Exhibit 
No. 70. (C. T. R. Vol. 15, pp. 1952,1953.) 

He was at the San Carlos Hotel in March, 1920, when 
the partnership agreement of June 27th, between himself, 
Eitzen and Charles Philips, Jr. was prepared. The part¬ 
nership agreement was prepared under the following cir¬ 
cumstances: He could not go to Nashville, and so notified 
Charles Philips, Jr. and J. L. Philips, and Arnett then came 
to Pensacola for the purpose of arriving at the profits to 
pay income tax and get money to pay it with. (C. T. R. 
Vol. 15, p. 1953.) Witness did not draw the contract. He 
is not certain that it was drawn on its date, June 27, 1919. 
It may have been drawn at this meeting. (C. T. R. Vol. 
15, p. 1953.) 
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Eitzen was also present on this occasion. (C. Tf. R. Vol. 
15, p. 1954.) 

J. L. Philips had his secretary with him in Pensacola at 
the time, but he did not see it typed. (C. T. R. Vol. 15, p. 
1955.) At the time he was negotiating with J. L. Philips 
for the Texas lumber, Arnett was working for J. L. Philips 
& Company. Arnett commenced working for the Eitzen- 
Touart Co. on a salary sometime in July, 1919, as soon as 
they obtained the Nashville contract. (C. T. R. Vol. 15, 
pp.*1957, 1958.) 

Arnett never worked on a salary basis for the Eitzen- 
Touart Co., the corporation. He never paid Arnett any¬ 
thing for going to Texas and closing the deal with Vaughan 
for the lumber. Arnett went to Texas at the expense of 
Charles Philips, Jr. Neither the Eitzen-Touartj Co. the 
partnership, or the Eitzen-Touart Co., the corporation, or 
he personally, ever paid Arnett anything in connection with 
Arnett’s trip to Texas. (C. T. R. Vol. 15, p. 1958.) 
991 At the time Arnett went to Texas Arnett had no 
connection with the Eitzen-Touart Corporation ex¬ 
cept that ‘ ‘ we gave him a letter showing he was ojir repre¬ 
sentative when he went out.” Charles Philips, Jr. had no 
connection with the Eitzen-Touart Company, the corpora¬ 
tion at that time. (C. T. R. Vol. 15, p. 1959.) 

About 20,000,000 or 21,000,000 feet of lumber were han¬ 
dled at the Old Hickory Powder Plant for the Eitzen-Touart 
Company, the partnership. The partnership paifi Philips 

them by 


) 


& Stephens for this lumber on the invoices sent 
Philips and Stephens. (C. T. R. Vol. 15, p. 1959. 

The witness identified a form of an invoice as typical of 
those sent out by the Eitzen-Touart Company, the partner¬ 
ship. (C. T. R. Vol. 15, p. 1962.) 

This invoice was offered in evidence by counsel tor plain¬ 
tiff and was admitted as plaintiff’s Exhibit No. 103, (R. 
Vol. 6, p. 731) and is as follows: 

‘‘Nashville, Tenn., 

August 22, 1919. 

Mr. J. T. Evans, Nashville, Tenn., in Account with the 

Eitzen-Touart Company. 


Our Order No. 10. 
Your Order No. —. 
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Car No.: Southern 133162. 

Shipped to J. T. Evans, c/o Philips & Buttorff Mfg. Co., 
Nashville, Tenn. 


<)<>2 Lengths. 

/- A -\ Pcs. Ft. 

Size. 6'. 10'. 12'. 14'. 10'. IS'. 20'. 22'. B. M. 

2x4 S1S1E. !.. .. 334 2 . 32 36S 2,070 

1x4 Ceiling. 24 24 32 .. 8 10 104 481 

1x8 Shtg. S2S. ! 1 84 125 124 122 07 S3 52 05S 5,S17 

1x0 <lo. . 0 . 0 24 

1 x 12 <lo. 4 . 1 120 .. 131 2,316 


13,010 

481 Ft. (Q 850.00. 824.04 

12.553 @ 31.50. 304.85 


8418.00 

Paid 9/9/19. 

Shipping- Order No. 10. 

Invoice No. 8. 

(The remaining three sheets of this exhibit consist of 
Bills of Lading from Eitzen Touart Co. at Old Hickory 
Powder Plant, Hermitage, Tennessee, dated August 22, 
1919 consigned to J. T. Evans, Destination Nashville, Ten¬ 
nessee, Route N. C. & St. L. Car Initial Southern Car No. 
133162, showing No. pcs. of lumber, description, number of 
feet, and weight; signed by J. A. Eades, Agent, and sent 
collect. These three (sheets are not copied in the record.) 

The witness also identified a copy of a letterhead as used 
by the Eitzen-Touart Company, the Partnership, and a 
copy of a letter-head of the Eitzen-Touart Company, the 
corporation. (C. T. R. Vol. 15, p. 1962.) 

These papers were offered in evidence by counsel for 
plaintiff for the purpose of showing that the letterheads 
and stationery used by the so-called Eitzen-Touart Com¬ 
pany, the partnership, were identical with the letterhead of 
the Eitzen-Touart Company, the corporation, and 
993 were admitted |as plaintiff’s Exhibits Nos. 104 and 
105, (R. Yol. 6, p. 731) and are as follows: 
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Exhibit No. 104. 

“The Eitzen-Touart Company. 

Export and Domestic Timber and Lumber, Nashville, Tenn. 
For Account as Stated Below. 

1920 


-6562 $16S.SS 4/19 W-6609 4/24. 

0500 120.66 “ 6622 4/28. 

6561 132. OS “ 0629 “ . 

$186.70 
.... 155.77 

_ 168.70 

6558 172.90 “ 6628 “ . 

_ 107.80 

6559 59.2S “ 6627 “ . 

_ 140.29 

6563 154.25 “ 6630 “ . 

_ 145.41 

6564 148.78 “ 6631 “ . 

_ 145.82 

6565 163.87 “ 6488 4/12. 

_ 206.05 

6571 170.63 “ 6717 5/ 8. 

_ 152.46 

6573 50.23 “ 6650 5/ 1. 

_ 85.06 

6572 182.SI “ 671S 5/ 8. 

_ 162.18 

6574 156.34 “ 6677 5/ 6. 

_ 103.57 

6604 132.02 4/23 6634 4/2S. 

_ 14S.9S 

6621 1SS.S6 4/2S 6632 “ . 

_ 4.61 

6582 200.15 4/22 6624 “ . 

_ 7.00 

6716 147 79 5/ 8 6623 “ . 

_ 16S.6S 

6613 119.42 4/24 6633 “ . 

_ 158.93 

6605 40.22 4/23 6625 . 

_ 175.26 

6583 47.89 4/22 6651 7/ 1. 

6611 110 54 4/24 6652 “ . 

_ 1S9.07 

_ 153.90 

6610 181.12 “ 667S 5/ 6. 

6612 123.65 “ 6625 4/28. 

660S 150.13 4/24 6679 5/ 6. 

6715 1S4.2S 5/7 . 

_ 146.47 

14S.5S 
_ 170.00 

.... $6,538.07 


994 Voucher No. 362 A. 

To J. L. Philips and John Stephens, Pr. 

Entered in C. J., Page —, Line —. 

Washington, D. C. 

By-. 

Voucher No. 362 A. 

The Eitzen Touart Company, Export and Dojnestic Tim¬ 
ber and Lumber. 

Nashville, Tenn., May ^5th, 1920. 

American National Bank, Nashville, Tenn.: 

Pay to the order of J. L. Philips & John Stephens 
$6538.07, sixty-five hundred thirty-eight dojllars seven 
cents. 

THE EITZEN-TOUART COMPANY. 
W. R. DAVIS, ! 

Sec. and Treas. 

Countersigned: 

M. A. TOUART, Jr., j 

President. 


47—5238, 5239 
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(The following perforated stamp appears on face of 
voucher:) “Paid 5, 22, *20.” 

(The following endorsements appear:) 

“Endorsed and accepted as payment in full of account 
as stated on reverse side hereof. Pav to the order of 
American Security & Trust Company, Washington, D. C., 
J. L. Philips & John Stephens. 

“Pay to the order of The Riggs National Bank, 3rd 
Washington, D. C. Prior Endorsements Guaranteed. 
American Security & Trust Co. C. E. Howe, Treas. 
“Riggs National Bank, Washington, D. C. May 21, 1920. 
All prior endorsements guaranteed. 

995 “Pay to the order of any Federal Reserve Bank 
or Branch Bank 15-3 Mav 20 1920 15-3. For our 

•j 

credit with Federal Reserve Bank of Richmond. Prior 
Endorsements Guaranteed. Riggs National Bank, Wash¬ 
ington, D. C. 

“Received Payments. Through Clearing House. Prior 
Endorsements guaranteed. May 22, 1920. Nashville 
Branch, Federal Reserve Bank of Atlanta, Nashville, 
Tenn.” 


(The remaining 47 sheets of this exhibit consist of in¬ 
voices of J. L. Philips and John Stephens to the Eitzen- 
Touart Company, which by agreements of counsel are not 
copied herein, but are made part of the record.) 


Exhibit No. 105. 

Across the top of the page “Gus Eitzen President, M. A. 
Touart, Jr., Vice President; W. R. Davis, Secretary- 
Treasurer. The Eitzen-Touart Company, cable address 
Itzart, export domestic timber, lumber, ties and piling, 
Nashville, Tennessee; office Pensacola, Florida, American 
National Bank Building, New Orleans, Louisiana, Hibernia 
Bank Building, Nashville, Tennessee, Independent Life 
Building. Shipping points all Gulf and South Atlantic 
Ports. Yards Pensacola, Jacksonville, Nashville. 

The offices of the Eitzen-Touart Corporation were at 
Pensacola and up to the time he went to Nashville they 
also had an office in New Orleans. The office of the Eitzen- 
Touart Company, the partnership, was at Nasville, and 
they had no other office. (C. T. R. Vol. 15, pp. 1962, 1963.) 
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The stationery of the Eitzen-Touart Company,!the part¬ 
nership, does not show tire names of the partner^. It was 
printed before he got to Nashville, by Mr. Davis and 

996 Charles Philips. (C. T. R. Vol. 15, p. 1965.) 

A letter of April 12, 1919, from G. M. Chambers, 
lumber expert, to Major IV. M. Crunden, Washington, D. C., 
was offered in evidence by counsel for plaintiff for the pur¬ 
pose of showing- defendant G. M. Chambers’ actions in 
connection with the Texas transaction and was admitted as 
plaintiff’s Exhibit No. 71 (P. Vol. 5, p. 629) and is as 
follows: 

“War Department, Purchase, Storage and Traffic Division, 

Office of the Driector of Sales, Washington. 

April 12, 1919. 

Major W. M. Crunden, ! 

Room 2512 Munitions Bldg., 

Washington, D. C. 

Dear Sir: 

1. Philips & Stephens report the sale of all of the lumber 

and ties at Brownsville, Texas amounting to aboijt 1,500,000 
feet; the lumber at $18.00 per thousand feet ankl 15^ each 
for the cull short leaf ties which have been there for a 
considerable period of time. j 

2. They have sold the lumber at Fort Saip Houston 
amounting to about 400,000 feet at $18.00 straight through 
for the lumber and 20^ each for the ties. 

3. They have also sold the lumber which we ha<t at Laredo, 
Texas, amounting to, 267,000 feet, considerable of which 
was timber at a price of $28.00 per thousand fe^t. 

4. You will notice that this price on these tfjree jobs is 
$1.00 per thousand higher than our April 1st price for 

Brownsville and Ft. Sam Houston, and an average 

997 of $11.00 higher for Laredo, Texas, on account of 
Laredo being of somewhat higher grade and better 

dimensions, and I would recommend that these prices be 
accepted. In fact, these are the prices on whiih I agreed 
with Mr. Philips that should be paid for this lumber while 
in the South with him. 

Yours very truly, 

(Signed) G. M. CHAMBERS, 

G. M. CHAMBERS, 

Lumber Expert.” 
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The individual income tax returns of defendant Charles 
Philips, Jr., for the years 1919 and 1920, were offered in 
evidence by counsel for plaintiff and admitted as plain¬ 
tiff’s Exhibits 72 and 73, respectively, (R. Vol. 5, p. 630), 
and are as follows: 

(Here follow pages 998, 999, and 1000.) 

1001 Form No. 7544. Revised Feb., 1920. 

Treasury Department, United States Bureau of Internal 

Revenue, Income Tax Unit. 

Abstract of Income for 1919. 

(Print name and address plainly in this space.) 

Clias. Philips, Jr., 

1439 Seventh St., 

New Orleans, La. 

96656. 

District: Louisiana. 

1002 i (For use in sorting (For use 

section) amount of auditor) amount of 
From form No. of income shown, additional tax assessed. 

1000 . $. $. 

1001 . 

1001A . 

r Salary, Wages, etc. $3,600.00 . 

10992. .J Rent, Royalties.. 

I Interest . 

. $ . $ . 

(Here follow pages 1003, 1004, and 1005.) 

1006 Schedule D. 

Loss from the Sale of Land, Buildings, Stocks, Bonds, and 

Other Property . 

I purchased and owned 800 shares, cost $80,000.00, of 
Common Capital Stock of Southern Lumber & Timber Com¬ 
pany, of Kissimmee, Fla. 
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F. INTEREST ON CORPORATION BONDS CONTAINING TAX-FREE COVENANT, ON WHICH A TAX OF 2% WAS PAID BY DEBTOR CORPORATION. ! 

Received directly. 8 — A W.nm - ; received through flducuriea (Item 14 (x) column 6), 8__aLOXLC_ _ Total...8. 


G. OTHER INCOME (not including dividends, or intnr—t on obligations of the United States). j rkew. 


J* Jntsrmt oc bonds, mortgages, and ether obligations of domestic and rend eat corporations except aa reported in Ttem F -..Jl.. I fon 9—- 

2: interest «>n tjond* of foreign countries aed corporations, and dividends on stock ci foreign corpomtioaiwnicharwnot taxable by the United States. 1 A 

upon any portion of their net incomes _ _[___j_ MU C_ 




2. Interest on bonds, mortgages, sod ether obligations of domestic and resident 
£!dotareet »n >»ndj of foreign countries ud corporations, and dividends on sto< 
upon any portion of their net incomes -- __ 

8. Interest on bonk deposits, mortgages, etc. ___ 

4. Amount paid for you by debtor corporation on tax-free covenant bonds_ 


.|_Hoai 

San*. 


Total . 


H. TOTAL NET INCOME FROM ABOVE SOURCES. 


I. GENERAL DEDUCTIONS NOT INCLUDED ABOVE. w**i o*iwrtk». to eeham.) 



3. Lowes bv Hro, sturm, etc. (explain 

in table hotow\ 

4. Contributions flirt namea wad 



8 . Bad debts and other deductions,- 



John L,Philips,et al., A ppellants 
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frr Ttarrr wwrm 8At.ua (total of columns S and 7 mints total of columns 5 aod 6). 


E. INCOME FROM RENTS AND ROYALTIES. 



Kit Ivooxr rxox Rkwti axo Rot At.nun (total of column 3 mints total of 
columns 4, 5, 6 and 7i ........... 


F. INTEREST ON CORPORATE* BONDS CONTAINING TAX-FREE COVENANT, ON WHICH A TAX OF 2^ WAS PAU 

Received directly. «_ m9JH& -: received through fiduciaries (Item 14 (a) column 5), $___.SLOUfl_ 


G. OTHER INCOME (not including dividend*, or intr—t on obligation* of the United States). 


PAID BY DEBTOR CORPORATION. 

__ Total.. 




...gang 


1. Interest oc boeda, mortgages, and other obligations of domestic and resident corporations except m reported in Item T ... .Jl 

2 :^ntar«et. <>n Jx>nds of foreign countries add corporations, tad dividends on stock cl foreigncarpomtioQswnicharanottaxablqby tb«i United States. I 
upon any portion o! their net income# .——.. —— .. ...—--— ----1- 

3 . Interest on bonk deposits, mortgage^ etc. -----....--—--|. 

4, Amount paid lor you by dobtor corporation oc tax-free eovanani bonds.........._____j- 

♦ r 


H. TOTAL NET INCOME FROM ABOVE SOURCES.1. 


ii GENERAL DEDUCTIONS NOT INCLUDED ABOVE. (Kximt wui didgatai m isoohtm.) 


1 *qq 3. Lowesbv fire,at*<rns,etc.(explain 

1. Internal paid.... . $Qu.. |Qd.. in tiUe below)- 

i + *m Contributions (list names end 

2. Tares paid.. . J L4Q. O.Q amounts be!ow»--- 


Axoorr 

Rrcocxc. 


L, 

i 

... 

...JSazi... 

...J&fiAR... 







5. Dad debts and other deductions. ... 

I 

HJU 3. Amounts paid to beneficiaries, etc... 



J. Tefal net income on winch normal fax it to be calculated at 1111 rates (H mines l) enter as 22, pago 1 (unless minus quantity)__|4 ^x0l2. 

K(a). Dividends, ca»Ij or stock, from earning > of corporations Usable by the United States upon any portion of tneir net incomes, including dividends on stock of 


perronal wrvice corporations declared out of profit* earned prior to January 1 . 1918): 

1 . P.ecei-ed usreetly. including 2 . Received through partnerships, personal service corporations, and j 

Item 12 (a), column 2 - $ - fiduciaries. (Item 12 (b), column 2, plus Item 14 (a), columns 3 and 4)_$_Tota: _;_.Soilg. 

E(b)> Taxable interest on bonds and other obligations of the United States issued after September 1,1917, and War Finance Corporation Bonds: j , 

Received directly, f-; received through partnerships, personal service corporations and fiduriariM f Total csgSSSSea 

E(e). Other income from partnerships, person! sendee corporations and fidudama. (Item 14 (b), column 7 )_ '^Scao .... 

L Total net income subject to surtax at 1918-19 rates. (If Item J show* a minus quantity, deduct amount from total of K (a), K (b) and K (c) before entering j 
on thin'*!,. iH’.id amount show* a minus quantity, see instructions L, paw i) .. ... .IS 


Tota:_: 

Total. 


__Song. 

ssgS&fltleoc 


l 1 

X > !> 

. 1 , or Fxo»x*Tr (nr BraiKsas, Ptat* also Mateiiai, or 
wiuai CwK£rat;csKi>). 

44 j •* . 




EE 

TEAR, PROPERTY LOSSES, ETC. 


AS DEDUCTIONS IN SCHEDULES A E AND I 


4. Cost oa 
kiurj Vawi 
Uabcn 1, ins. 
tr Aoooaaa 
I*air>a Taraaro. 


k Rstaiss (xot 
Oukt »v Claims 
FOE WKAS AXfi 

Teas Ajm Loans). 







«. 

Rats. 

7. Avouwt Paa> 
VlOCS VKAILi. 

a Amovxt this 
Via 

' 

a '1 

$. 



• jSaigL... 



I.::: 

• • .mm >•>•••• 

... . 

— 


EXPLA NATION OF DED UCTIONS claimed in 8chr«laln A. lino* 7 ami 10; Schedule p, clumn 7; ami Schedule 1. Il-ms 4, S and G. (Attuch aejwurate sheet. if .lercssurvl 
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fB£ nr WITH THE 


keveMje 


mu ch IS, 1921 

W FOR A PERIOD OTHER 
THAN A CALENDAR 
TEAR THE RETURN 
SHOULD BE FILED ON OR 
BEFORE THE 15TH DAT 


Page 1 of Return f0 U'lfip, 

S' Form 1040-UKITBD STATES INTERNAL REVENUE SERVICE . ' Eb*W 

INDIVIDUAL INCOME TAX RETURN mui, 

lOt NET INCOMES Of HNS IRAK SNA OS SEfttllllETUMS Of ffiSUNDAND WIFI IF COHBXED NET INCOME EXCEEDS $S.0W j _ 

FOR CALENDAR TEAR 1920 * | FIM 


2 ) 




E o Bt t fd by 


(OO NOT WHITE m nos 




Or for period bfon 


and ended ..* 19.- 


•< 

u> a 

FIRST PAYMENT ® ' 

. ® 

.. .3 

Cashier'* Stamp “ 


nan rumx m ml sum m—mw kul soon, post omcc. cocmtt. *«o mn 
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Chas JT 

14-39 Seventh ^ v 
New Oriels / 
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•mm. 



i mu (ot affirm) that this 
and complete return made la 



dulse and statements (if any), has been examined by me, and, to the best of my knowledge and belief, is a true 
pursuant to the Revenue Act of 1918 and the Regularity issued under authority thereof. 


neaoa therefor out be staUd an this 

1921. 

nC . f\ft Y o- ?/% 

A Si ipo' — — — -- 

(AOdrvn nf ledtneiwl nr 



(tUmstun of udindiud or 


J l. Are roc a citisaa of tn-. y 2. If not, are you % resident ----^ $. If neither, of what country _ -> 

the United States?_of the United States?______ are you a citizen or subject?__-- 

4. Did you file a ^ 6 . If so, what addran /&3 syAZ jfe: y* s>JL* Collector's office wasitsent^s ^ -y* 

return for 1919?_.. did you give on that return?__(Give district or city and 8 tale)— 

/ T. Did you receive any adjustments during tne taxable period on account of 5 / . 8 . Were you marriod and living with wife r /£ 

Qovenunent contracts through the operations of a chums board or otherwise?__.. (or husband) on the last day of your taxable period?—- q 

/t. If not, were you on tho last day of your taxable period 10. How many dependent persons under 18 (or if 18 or over, incapubi*- i f ^ 

( r- a to p o rting one or more pswans Bring in your household _ J self support because mentally or physically defective) were receiv- > 5 ^ 

l . who are closely related to you by blood, marriage, or adoption?__. ing their chief support from you on. the last dayof your taxable period?-.^TrTT... £2 

il. Wee a separata return filed If so, state (a) j (6) Name and ad ress entered___ > O 

by your wife (or husband)?—exemption claimed A.at head of that return--.C .. _1- ** 

^ 12. Writ* “R” if you kept no books, or books on a cash ^<Z> 13. Did you pay during the calendar year 1020 to any individual rent, wages, Jlf «>. mar* fn.® th<- c»n*«ar v^nn* low 

basis; or “A" if you kept books on an accrual basi»...idLrr salanes, or other lixed or determinahlo income amounting to $1,000or over?.issssad eu a ream of i&f«noati»&. 

14. Enter below all nesitasahle incense received by you daring the taxable period from the following sources: 


■elf support because mentally or physically defective) were receiv- 

_ ing th^r chief support from you on. the last dayof your taxable period?- .ZZrT. - OS 

(6) Name and ad fees entered ___ > © 

at head of that return___.C__.:___ ^ 


1 or Htrnmn. 


IM Ittaitj lew tM% Beds wreorerted-.h._ 

Otk<-r«Mlt»tl«B**rtk«CJ.tWM<SWfW«arpC *>» r . . ■ - 

L1917, Md «fcUt»tfca**r 3.1 p—rsUreiJ-^5S£^.I-i! 


.1-. 1 ObUfatims»riutMudTtRiU(tss,vsUti- 

. 5,_ I .1. ___ j calssMMskesthereof,aedtt* District 

I - I.'^■^.*..11 «f OdaaMa._1_ 


Wig tlbrrty tree 9M% Betas_I.. J—Tatars! Fans Uaa lead*...J_ 

15. Entc in tho table below income (whether received or not) from partnerships* personal service oorpor a tl 



and fiduciaries. 


PmeoauL Bwncx Coxtusahow, oa Tms or TjnjL.it om 


II 


S. Iwmtsr ow Tax* 
ra** COTFMaMT 
Bosm. 


4. lHVS>nM. 



-- 



16 . Enter on line (a) in the table Mow In t see st on li b er t y Bonds and other obligations of the United States issued since September 1,1917, aud War Finance Corporation Bonds, received j 
- the taxable Period, including interest received throug h partnerships, personal servic e co rporations, and fiduciaries. (See page 2 «f instructions, Schedule 1.) 



Jmsr Usrtrr flccom> Irenrrr 


IPAM CONVERTED L(UN i'OKTmtB 

4 ^,.5? ! ?r or ***<%%? ” <w3at^ 

I3&47. 1097—43. w 



Tovmt Lmaarr "nTf AJZVlZ*' Vicroar tnwarr Warn Tnuwnt 
Loam *W> Romps Lo** <!% Norm Cotfoaanow 4% 

oei«a54k or.iiM. Bombs or ISA © 


(fiUfiM 
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13. Write" R” if you kept no book*, or books*on a own 13. Did y<mp*y<$uiiagthe calendar year K>20 to any individnal rent, wages, /if •«. *ae»r« fr«» thr enfetter Kara* IMS 

of “A" If you kept h ooks on an accrual bans ...X&JLc salaries, orother fixed or d«terminahloincomaa»ountingtofl.000orov«r?..ff2 i r^„l*»< ltrsaad «'« a return <.f infarauii*. 

a a •« * 1 • M • ■ • • a __•__tl____J_—I _ _ aL a. - — - Wla * m *-iL a * ** - -* -—- 


14. Enter below all 


Vint Lttorty Isas Becde «aem'«rt*4. 


ra^c-KIa Income received by you duriog the taxable period from the following aourc 
ttt, i 'Ifta/NcgAU i~ :m ~~I>»Traw. 1 

i«i»»»rtai V _ObUgattms*fltatMa&dT*rrit*riM,p*liU. 

icd wfM Vie. I "i. _ j cat raMlrtelw* thereof, aeAttebtatrid 


_ sa^2&sas±i ScKKS 


;Ma_ 


<% <>»< e - 




TlUCIFAL. 

ftmaesr. n 


-^ 


.I 


or ('Jinn ntnoii 


amount. 


i- -... 


THUct liWrtiLaae »K%lUCti..I. T*4wal fern Use «md*.-.I..1. 

15. Enter in the table below income (whether meet red or not) from partner* hi pe, p ers onal service corporations, and fiduciaries. 

"" c , ” J. I'nuoD(K wtk* . . .... T : 

1 ma am Ascent or futnmr. Fncaut 8am CoxMunoe, oa Tnu or T.nxn os two os Date on •* vl.. 1 ; ,, 

nm, wm ftui and Assam or Twocust. Wines i Fiscal Barr* 


nlwnv *• I»t*a*rr ow Tax- j 
1 w™ D »«~ m.cj™.^ ! 

Yea* Fm.rs) earn. . 


A. Iiwmw oa I iiTirr 
tout*, wtc -. Imt» than 

4. DmSnrM. Nan. I. 1*17. »aa W am 4. OtSH XSCOMK. 

FftNASC* CuMO ia t ttM 

Imm._____ 


j _$. !\%4teL?:££A 

J._ __ .....__j 


^ lKrnytt>.P»l j InWiift (I (#l7*NP* I. J M C. 2.^ 

16. Enter on line («) in the table below Interact on Liberty Bonds and other obligations of the United Statos issued since September 1, 1917, and War Finance Corporation Bonds, received 
by yon dcna| the taxable jgeriod, i cdndln g internet rocei vod through pa rtnerahip s, personal sorvico corporatio ns, and fiduciaries. (See pa ge 2 of instructions, Sch edule 1.) 


loa cewmna 
I 4% Bemeoe 
MO-47. 


Itocn Uum Lo^fcoirrttMLS llofS^ONTmS) L»mtt Loan Second Focaxn Lraurr “qW&SIJS* Victost Uhcstt Was Financx 

Loa* 4% Bouse 4$? BoiwMjr^ 1oa * Comnesno Loan H% Bonds ' 3nl« Loan 4»% Mom CostoCation 5% 

orSfc-a 4 J% x«t 1S' 0F j or iB-a. Bonds or MA 


Norrmber IS. 


102-47 
June l3. 


Ju«* 15. 

Dermhirlt 


/ <?:.<?..?r:...Js <«?: A?r_pr.g:*L*r-....l 8 i3-.Jfr5?~ 


Exeat prions, 
(e) f5.000.-_ 

(d> 30,000... , 

(s) »,0 » - 

(/) 45^00_ 

(y) 30,000... ... 

(h) 30,000._ 

O) 6,000—_ 


_j___|..I ____[ 

}__ I i 

..- —..-.r-..| 


I I I— ■■■ I - ----1 ....... •*. - .. — ...A A A A A A A A A a A A AAA AAA 

j i 

........ 1 ...I \XXXXX XXXXXX X X X X X X xxxxxx xxxxxx 

III i 


j-...j x**xxxjxxxxxx 

| xxxxxx jxxxxxx j xxxxxx 
jxxxxxx f X X X X x x jxxxxxx 


I X X XX x x jxxxxxx J xxxxxx 
jxxxxxx xxxxxx 'xxxxxx 


- XXXXXX XXXXXX XXXXXX j XXXXXX XXXXXX}.. XXXXXX ; X X X X x x jxxxxxx j 

30^00.- xxxxxx xxxxxx xxxxxx xxxxxx xxxxxxj xxxxxx L .i x x x x x x x x x x x x | 

I j | L i 

5,000 - xxxxxx xxxxxx xxxxxx XXXXXX XXXXXXI X X X X X X _X X XX XX “XXXXXX V xxxxxx j. 

Taxable interest. ,.pA . J ^ J 


Mad*! la 
cf Maanth 


(I) Tbtal taxable Interest on all obligations as computed above on line ( k) (enter as Item 19 below, and as Schedule I, pago 2). 

Ptate the amount cf the Victory Liberty Loan S |% and 4}% Notes originally subscribed for and still owned at tho date of liiin.™ this return .... 
~ **e*e the amount of the Fourth liberty Loan 4j% Bends original!y eulmrribod for and till owned at tho data of filing this r<»tum . 

COMPUTATION OF TAX. 


— 


27. Net income on which tax is to be computed (from Sohedulo \»... 3 
If. Idee: Dividends (from Schedule H).. <*?..} 


It. Lms: Dividends (from Schedule H).. 

19. Taxable interest on liberty Bonds, etc. 

(from Item 16 (/) above). - 


»••••••• - ** * * ■ «M' 

Vp p OC* 4 


so. remoaal exemption. . 1 frrrf. !£>& !«= 

21. Tovaz. of Itsws 18, 19, ajcb 20. 

22. Belance subject to normal tax (Item 17 min os Item 21)- . 

23. Amount subject to normal tax at 4% (not over $4.000). 

24. Balance subject to normaltax at 8)5 (Item 22 minus Item SU. 


PREPARATION OF RETURN. 

Did you employ anyone especially U» prepare »r udvuw in the pirati.m «.f this 
teturar (Answer •‘Yes'* or “No.").. If », ir ivo name and ad.lrw. and 

state the extent to which yon received such assistance or adnee... 


~—> 25. .Normal tax at 4J& on amount of Item 2:; .. |$ ... ?*■<* 

26. Normal tax at 8% onamountof . .j. . 

27. Surtax on Item 17 (aeo surtax jiage I vf in.-tni. tion.-' . . ., <?-> »-<e * 

2H. Total Tax . ... _.. . . % 

j 5 , 2l. Lms: Tax paid at source.. $ ^ ..j 

7 tj Income and profits taxes paid during 


taxaMo ]H*rio<l to foreign countries or 
piawensioiis of the L'niUsl States (at- 
tat-li Komi. 1116).... 


c*. 


m i 

j el. Ualaoceof tax duo (Item 28minus I’erns 20 and 30) 

* 

! 32. Amount of ti\ paid on Mtiiutiiiwioa of return 


/ten 
5*2 ~ 


AMENDED RETURNS. 

% 

An atuenii,-! return must do.*-plainly marked “ Amended” arrotM tin* f^-oof tin* r.-tern 

CHECKS AND DRAFTS. 

0.«- I.f» a".l • Iraf in aid l.o ... i . piol only if payable at par at >our t'i.llivt«« i 


DETACH RETCRN HERE AND SEND IT TO COLLECTOR OF INTERNAL REVENUE 









































SCHEDULE A.— INCOME FROM BUSINESS OR PROFESS16R. 


I. Kind of biwin—. 


?. I!dnom add 


3 . Total mJm and income from business or prole—anal —rvicea. 
COST OP GOODS SOLD: 

4. labor.....—----.-- 


** • f 


6. notarial and sappt —.l 


6. March and ias bought for sale--- 

*7. Other coats (list principal items and amount* at 

foot Of page or on separate sheet 1 ... 

S. Plus inventory at beginning of year ( *«*c'page 2 
of instructions, Schedule A) —____ 


9. 

10 . 


TOTAL. 


inventory at and of year. 
11. Nr Coer or Good* Sold_ 


.. t 


OTIIKK TtlTSINKSS I>ni>l'('TlO.\S- 

12. Salaries and wagon not reported as “Labor" 

under of good* rold''..... 

13. Rout on bturinw** proi*crty in which taxpayer 

ha* no C'pjity—... ; ... 


14. Int^n-st <>n bii.-dnesN indehtedne*** to other*. 


15. Taxo* on bu-incM* and bu-unw* j»M{M»rty. 

16 . Repair*. wear and tour. •H-'oleNHineo, depletion, 

and projierty (explain in tabic bclowi... 


17. A inertization of war f.online*.. 

is. Had debt* arising fr<*:ti sale* or profe-rtnna! sen - 

i' 1 '* ...... ......... 

13. Cither * -x ponses (I isi principal items .md uimunta 
at foot •<! page i.r on aepuratc rin-ct;.... 


State amount of salary to soil included in 

Item 12______$. 

State amount of obsolescence included in 
Item 16 . ....... . .. ... .. ... .. .1. .. ........................ 3 - 


20 . 


Total (Items 12 to 19, inclusive). 


21. N*tCo*t, m*» Total Dcnccrtosa <,Itcm 11 plua Item 20)..jf_ 


22. N'kt Ivcomf from Homvksh or Pkoikhsios- (Item H minus Item 21'. 
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4—SCHEDULE B.—INCOME FROM SAURIES, WAGF-S, COMMISSIONS, BONUSES, DIRECTOR’S FEES, AND PENSIONS. 


U Bt Whom Rxcutsd. 

(OtTjjiawr.) 

2. OCCVrATK>N. 

X Name ant* Atmti.!d or Kut-lmt i.h 

Cj J/s 





v3^ew.-a-c " 

. 

CT 
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Net Income nott Salaries, etc, (total of mlun;:i 4 n.inu- ?•- ml c.lttnm 


«. AMOCNT 
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SCHEDULE C. -INCOME FROM PARTNERSHIPS. PERSONAL SERVICE CORPORATIONS. AND FIDUCIARIES (F. .m It-m 1:, <«, odun.n «. 1 i. 


SCHEDULE D.— PROFIT FROM SALE OF LAND, BUILDINGS, STCK KS. BONDS AND OTHER PROPERTY. AND FROM LIQUIDATING DIVIDENDS. 


L Kamo* Tbofsxtt. 




Net 




X Namx avd Adixus or Puanuiok ok uvtzx. 


3. .•'Ai r. 1 Rice <•* 
I tvltlMTl.SO 
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from Sales (total of column* 3 and 7 minus total of column* r, and 6 
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SCHEDUL E E.—INCOME FROM REN TS A ND ROYALTIES. 
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SCHEDULE F.—INTEREST ON CORPORATION BONDS CONTAINING TAX-FREE COVENANT, ON WHICH A TAX OF 2 ^ WAS PAID AT SOURCE. 

Received (a)directly. >...: <(*t through pornnr-hip-. r*L.n:il .iervi<-o<-i*rpor.itioini.;u;d fidu< mi*-* ■ Item r> '<;).* ulmm* 


T.>r.* i 


\i / / Se3*z<. 


SCHEDULE G.—OTHER INCOME (not including dividends, or interest on obligations of the United States). 


r 


m • sr 


1. Intercut on bonds, mortgages, and other obligation* of domestic and resident cc.rj* .ration* except a* report •••! in Schedule F. .. ...... • : 

2. Interest on bonds oi foreign countries and corporation*, ami dividend- *.:i i-t.- k *.f foreign corporation* wlm L uro not taxable by tlie I i.if«-*i J 

States on their net incomes....;.......... ’ 


3. Interest on bank deposits, mortgages, etc...... 

4. Amount paid lor you at source on tax-free covenant bonds. 

6. - . ---- -- 


Total. 




SCHEDULE H.—DIVIDENDS. 

Received (a) directly. > p*‘ r ~' l ' a ^ M, r%ieo .ration*. and fiduciaries (Itemi IS (n\. column 1 >. t . Tmta i 




SCHEDULE L—TAXABLE INTEREST ON LIBERTY BONDS. OTHER OBLIGATIONS OF THE UNITED STATES, AND WAR FINANCE CORPORATION BONDS (iwn n,. a n n,.,*. v 






<r- 


SCHEDULE J.—TOTAL NET INCOME FROM ABOVE SOURCES , r.,ui net iiic.ipi.- I.-* tut d deficits shown in abo ve Srliidnltiii 


. /5gj£ J $ 


XL*- 


SCHEDULE K.—DEDUCTIONS (except thoae included above and contributions). 


I /w/ [usi R 3 . Lofc*e» by f.re, sf.m», etc. (explain i ~Z 
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moit Sale* f total of columns " and 7 minus total of column* r i and >'. 




fin o 
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1 ?L 
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IX 


SCHEDUL E E.—INCOME_FROM RENTS AND ROYALTIES. 

1. Km 


1- 


N*r Incoke moK Rente and Rotalttkh (total of column a minus total j 
of columns 4, 5. <*•. and 7).. . . ... . ff 


_c 


.. . » . 


I 
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SCHEDULE F.—INTEREST ON CORPORATION BONDS CONTAINING TAX-FREE COVENANT, ON WHICH A TAX OF 2 '; WAS PAID AT SOURCE. 

Received (a) !I,!< A lidii<_|mi«Ti < I■Vuj^.jobo i *«« 


T* > r a t 


!' s / Se??sc', 


SCHEDULE G.—OTHER INCOME (not including dividends, or interest on obligations of the United States). 


T“ 

L 


V u ■ «r 

t: i* H". k> 


1. Intermit on bonds, mortgages, and other obligation- of douuwtic and re-i«l<Mit. e*.rjmrations except a** reja.rt**.! in Schedule F. .. 

2. Interest on bonds of foreign countries and corporation?, and dividend- <.:i i-t.-ck «.f foreign corporation** win* 1. are riot taxable by the 1‘i.ifed ] 

States on their not incomes -...—....... 

$. Interest on bank deposits, mortgage*, etc. —........ ....... 

4. Amount paid lor you at source on tax.-ln*» covenant b.vis........ 


Totat.__ 






SCHEDULE H.— DIVIDENDS. 

_ Received (a) directly. 3.....^...: (!>) through »qrtrn *r-l.ij'-. p»*r-< mi) »- »T\i>-n « o ;«.ralimi*. and tid»ciari**f Item l r > (n\, column -1 >. t . . Total 

SCHEDULE l—TAXABLE INTEREST ON LIBERTY BONDS. OTHER OBLIGATIONS OF THE CNITED STATES, AND WAR FINANCE CORPORATION BONDS ™ h,., it,,, , M , i ■ 


s*Z<77 t-C- 




SCHEDULE J.—TOTAL NET INCOME FROM ABOVE SOURCES I Total n<-t •ini* a tut d deficits shown in al*ovc Scli.-dulcsi 

SCHEDULE K.—DEDUCTIONS (except those included above and contributions). 


l^f£ZiiZ£ 


v? 



V/yA 

\?JL | 

1 

2. Taxes paid.—. 


y 


3. Lw*es by fir**, »t*.rm, *t**. (explain 

iti table below j___ 

4. Had debts (•■xplain in space at foot 

_«»f pjtf«*>. .. . 


I I Jif 

[$_Amounts paid to Leneficiaries. etc.. 

. .{f Total 


;-; 

if 


1 


* /'rCpf 


SCHEDULE L.—NET INCOME (without deducting contributions .,) 


■uni.i* i\ 




SCHEDULE M. CONTRIBUTIONS • 1 i i !•« 1 .* ii.tttm** and amount* »■:«.! r- 


>ri*<*r «ti.*p i 




SCHEDULE N. NF.T INCOME UPON WHICH TAX IS TO BE COMPUTED , \. m. ! .t r , it.-,.. > , 


i • ■ 




ENTER I*N THIS TABLE DETAILS CONCERNING REPAIRS. WEAR AND TEAR. PRfrPf h*IV LOSSES. Eli.. CLAIMED AS DEDUCTIONS IN SCHEDCIES A, F. AND k ABUV; 


*.*£><•* 
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best copy available 

from the original bound volume 











- n WITH THE 
COLLECTOR OF 
INTERNAL REVENUE 
TOR YOUR DISTRICT 
ON OR BEFORE 


ASSESSABLE ON TBB KETvn B0T FDUB A*SISB OF ISCSHENT OK THE •■QOO& SHAHS OP KXOflC | (Do Nat Write 

P age t or Return . 

Form 1065—UNITED STATES INTERNAL R E VENUE SERVICE ■ A\ 


•• + VA II 

Form 1065—UNITED STATES INTERNAL R E VENUE SERVICE {l\ 

PARIitRSHff A® PERSONAL SERVICE CORPORAUCN RETURN OF INCOME m 

FOR CALENDAR YEAR 1919 , ' 


^LED ON OR BEFORE 
THE 15TH DAY OF 
THE THIRD MONTH 
FOLLOWING THE 
CLOSE OF SUCH 
PERIOD 


OF BUSINESS 'TOiole saleiu*bex_STATE WHETHER PARTNERSHIP OR CORPORATION 


: A—INCOME TO BE ACCOUNTED FOR BY MEMBERS. 


Lam c 

belt 

wt of goods sold, excl 
r (from Schedule A2] 

naive < 

1 

yt expenam, 

Gwtai 

ncome from services < 

am AktiimtlnM aI fV 

dt from 

.a r.fi 

operatiouf 


HO 

/lA C-li 




*ny amount in rasp* • vspifcdUMtaor miscellaneousinvert- 


income from all other sources (not iacl 
oente—see Item 24, l>elow) (from Schedule 

J Total of It*** 1 to 1! .._ 

* _ DEDUCTION*. 

’ ^yyw'l necessary expenses (exceptemounta reported in Item 2 above or called for 
«at or valne vi amjtal asets or miscellaneous invqstaisntasold dining accounting pi 


tit' -, -^apenaafaQO of members (including shareholders of p#n«m»Al «srvics ccrpcssSiflM who iIwwmImIm mmUrimm • 

i ■• oronuasto ns, and other compensation in whatever form paid; (from Schedule Alt ). , _ 


")airB unrludnu? IrUt. nuppli**. etc.) ffrom T-abor, ft-- \ • oth^r wpcum, f Total, .l _ 

■* i? x< r t ’Pf 2 a indebtednriw iix urr <f .,r con*inued to purchase «* cam* eMirr»ri'>n» or wvuritie*. other i b a T i obligations r 

• f the United Stats* imued after September 24, i*17. interest on whu h is wholly exempt fn£n Sa*hS! _!I _ 

* income, war-prr.fifs.and e\ce**-profitc taxes, and taxes whi.-h areacredit under Mtcuou ': .n 

Jo, and UxM *«wd jg-jinet local l^cicfits of a liod tending to iacttn tht valuo of the prope: ty Mgcw ed .L. . .. 


.'I **' „ ertained to b^ wqrthl ema ^ chaqaAed faihm ar wifrS>*lWtunTfru~f^fr 

•v i ♦»> wrOi >n f wear end tear (including ol^leerenec) ffatt'SchenuIe AN),___ 

- Motion; if clr imed. seen re from the collector Form D ( minerals 1. Form E (coal). 
I 'orm O (oil xn«l pas), or Form T (timber), nil in and file with return_ 


tfHaAlS' 

Form F (miscellaneoujTnonmetoho. 


ToTAt-or Items 13 to 50 .. 

Diffebxxcs Bmnc Item* 12 axd 21 


v* ft >. r it or lomoneales of capital assets and miscellaneous investments, including liquidating dividends (from 8dttaduleA23) ~ $— 
“■ sustained during accounting p-riod which are deductible under becticn 234 (a) (4) of the Act of 1918 (from 

Schedule A24)-1.... 


* a. wrtiaatioasf War Facilities (from Schedule ASS). (Extend in last column net total of Itoms 23.24. and 2S extended) — 
Ifrr Ixcoi* tom Aocounrixa Psasou to ns Acoooma fob »v Mzxsua (Total, or on Dxtfkiuskcb Hrrw mss lten 

22 AKO j«* 


.60 047 76.V 


SCHEDULE B—ALLOCATION OF 


DIVIDENDS. 


ii received during the accounting period which were 

^between January 1 and November 1, 19 S, l «oth dates 

. or declared. «nd entered on the books of the 

c-jr "••tioa within those J -‘— —* -*—-» *- ■ —* -•- 



! SCHEDULE C—MEMBERS* SHARES OF INCOME, ETC 

' r 03 ** hrtow the share of set incoma (whether distribute! or not) of each member of the partnership or rfumbolder of the personal 
* c - jocoa*. war-profits, and excess-prufiU taxes paid l»y partnership or corporation to a poss e s s ion of tbrUttitod 8fc»tcs or to a foreign c 


d service 
country. 


ptga 1, paagnpb 10.) 


























































andnec* 
ost or value t-f i 


tal asaets or miacellAneoga ini 


U* *r> ^ .bor, »- Ja n * -; other cxpcmwa. tPo,jLoQ-t 

Hfr *•' :• mponsabon of member* «including shareholder! of personal Mr 
i •-• oatnim oi*, ud other compensation in whatever form paid) (i 


.et ^ ^ x riXfa mwfao drew salaries therefrom and salaries, 


►Total_ 


7 below. and not including 
Item 23) {from Schedule 


"wre (including laW. *iir>pIU*. etc.) ^from Schedule .11,5): Labor. $ _ - . \ ; r*ho T expenses, f Total. .l... 

cr«t (except on indebted mur im-urr -f ..r con' inued to ptmbsse or carry oMiror^n* or mvuritie*. other thaw obligation* f 
f t be United State*.named after September 24, i»17. intcreet on whit b is wholly exempt town taxation) _ 

i? €x f*P t Federal income, wwrpiofjte.and exreiw-profitr taxes, and taxes \rhi.-h are a credit under- Soctiou •••n 

Jo, and taxes assessed against local ><cncfits of a Lind tending to incraaee the value of the property assessed *... 


- ■ j +'— 1 - i—ft rharrrdei°f rtiijm mi m**m\mk*TTmm retail !■ >l r 

... f.% «n, wear an«l tear (including ol^lcecence) ffaa* Schemde Alt)_____ 

• oletion; if chimed, secure from the collector Fonn D (mineralal. Pam S (coal). Form F(mieeeUan«>otu nonmetab). 

*onn O (oil sad gMj. or Form T (timber), fill in and file with return. ...r... . . .. 


26 480 16 
4 800 00 

' £/ 

Z'~:ZZJ' 

.i V 

: ) 

1 000 00 

■ l u. 


ToTAL.or Itxms 13 to 50 --—__ - 

Urrrrax.se* Brrwxxx Itwm 12 and 21 -.- r . __ 

c\..fit or lossonaaka of capital aeiota and miscellaneous investments, inclndi 
U~<es sustained during accounting period which are deductible under 
ScheduleA24) . . .. ........ 


234 (a) (4) of the Act of 1918 (from 


_L. 


a. mrti*tio»«f War Facilities (from Schedule A 35). (Extend in last column net total of Items 23,24, and^25 extended) . --L- 
Hrr Ixco>* J'f* Accomm.vo Pxatouro *x Accoorrxro sob »v Mrmu (Total or on Dotbhskcb Hrrwczv Item 
22 ako itts 2S) „— — 
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SCHEDULE B—ALLOCATION OF 


I L Acrvmn.ATr.t> or— 


DIVIDENDS. 


mt-it la. 


> ■ ■ k dindejx^ received during tl.e juxonnting period which were («) Received directly-8-..... 8-- $-8 —*-a——*».»*••«» 

u-r a. od sad paid between January 1 and November 1,19 S, 'wth dates 

! >tve, or authorized or declared, «n«l entered on the books of the (6) Received indirectly--------, — 

ix.-ation wuhin those dates ami received during such accounting --H- : - M 

Ufa, itod, r, i»n, riuii u. allocated ..Mb.-.: _ M \, l«___.Je__ |» . - 

SCHEDULE C—MEMBERS' SHARES OF INCOME, ETC. 

Rater below the share of net income (whether distributed or cot) of each member of the partnership or share holder of the personal service corporation, and each member’Ah 
a*- ,neoaB# » war-profits, and exccM-podj(s tux ns paid by partnership or corporation to a possession of thr United States or to a foreign country. (See page 1, paragraph 10.) 


a »n. 

A tttt. 

f 

a 



$___ 

8_ 


N»li 


user* at purtamhlp or >har»h«M.r» at t 


*• >«!•« on 



nr •BteUnatfonti, nsab*.«m on la* 

rttura*. 


Qua. EitzcH Pensacola,Fla. 2/12 
M.A.Teuart,Ur. n » 2/12 
Chas.Philips,Jr.New Orleans* 8/l2 

La. 


a CwHaadatockdiTfr 
dead* (tooluUhuc 
column I, BcfasduM B). 


(A)- 

(t)- 



0) Amount of Intercut ui«m Ux -fm- covcn.»nt bomb n r rt.Nl in column f. t m>on which a normal tax has bc-a paid or wfll be paid at 

and Jto m,4 * i himeclf mtt A «vs that thia return, including the acco mpggg^ schedule 

“ »"d Udicf^ into and < ..mploto n . urn made in gaud faith pursuant to the Kevcnuo anAgio reg 

•W. U. -Kl w.^. H.y 4jJttULe.JL~._l_. » >£ \ 

i-T—1 ALkU /Ow:—. . . i 



















































i-nffo a of Itetnrn. 

rte.L)ULE P —RECONCILIATION OF NET PROFIT AS SHOW1M BY BOOKS WITH NET INCOME. 


=f= 


1. ,\i'< profit (or year a-* ><hown by 1 m*»Lh. 1h*Iot«* any sulj«i«t- 

ruitii* arc tiiaili> Mntoin.-..——• 

2. I’nalleirahlc deduction*: v 

(.»> Donations, gratuities, and routrilmlionif . . . 

(ft) Jnttwne. wur-prolitfl. and exo-w-prolil* taXin |*oid or 
accrued to tlw Foiled State* ... 

(f). lam*. war-]**fU. »»J *Mvm».|»f»a»* t*\r« paUl »r arrrami u fc-| 
■ i of tko I'mltod Stair*. *r t. a f.rvlpi omntry. 1 


(d) Special improvement taxes . .- - 

(fi KiJtnitnm and (rIiim, additions, or Mtrnm’nK 
treated aa expena’a on’the book*. 

(/) Replacements covered by depreciation.. , 

co pmalaaM paU -■ tk. life *f aaj part**r. «Orrr. •r«*r4«jfr^ 
M amrSt *f thr aorta.r*h>p *r c*rp*rst*>n *r tk* korionu . 
1 m tadrttetx** ni<*»rty.l <*r rvoUaanl to J«rrW»*rc*rTj 

. apaa wklrk 


(q) Iinrwct 
f«rtk* 

(b) latrrwt 


•MIaIImu «r •rrarmn* («Vr tkxn «Mtrsti*e* of tk. Tall 
State* Im**I after Septeao-r 21. »I7) tk. latetvat i 
t* wlMlty exeiapt ftaai Utattea __ .... 

) Additiotw to reserves fi*r # had debts, contingency*. etc. 
(to be detailed).• 


V » 
( 1 ). 
V- 


(w).... 

• it Other unsllawabltjedoctioiis (to bo detailed). 

i- . ...— 


•T 
•a 


of M 


a n a* T ytaifjaat k*sk ynttsr b*o wftk tk* lawn repartej 
kaaSid StTScMml* A(saloo**att 7 Map« Iteok).. 

Total-- 


1 = 1 


60 04V 76 Income not t«» Ik* on-ntinted (or l*y members: 

(<i) Inti-roMt on obligation* of tho llnitod States iwml 
lndoro September 24, 1917, and on obligations of 
its jKoocooiona..... 

(ft; Interest on obligations of StaUw, Territories, and 
political subdivisions thereof... 

(r) Interest on Farm Doan Bonds issued under Fodcral 
Farm I-oan Act...:_ 


60 047 


9 . 


(</) Dividends on stock of personal sorvice corporations 
from not iucomo earned during the period between 
January 1. 1918. and the beginning of present 
accounting period which were returnable by 
members tor the previous accounting period_] 

(r) ()tber itcuui of noutaxable income (to bo detailed).. 

(/) —--;- 

(9) --- 


7. Charges against reserves for bad debts, contingencies, etc. 

(to be detailed)..... . 


(«)~. 

<*)- 


H. Amount necessary to adjust l«»k profit or lam with tbs 
amounts reported in Items 23 and 24, Schedule A (un¬ 
less entry belongs on line 4;_ _ _ 


9. Income to be accounted for by members (Item 28, 
"Schedule A)..... . . 


76_io. 


.Total ....... 
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SCHEDULE E-BALANCE SHEETS. 


nearly as practicable tbe details called for below: (Then 



oatwad*. 

Oa stock. 

Time. 

•nswrvw for .Upc*cuUon oMy b« 4*laaud tram t^tom-oUt. m omaat* or ttomtad m tho tUhQttj alto of tlw t 

SaffiDULflTF—ANA L fSlS OF SPK E LUr O R f Mm 




* did* hereto an anal ynt of tbe surplus or partnership net worth accounts, showing the details of all changes therein during the taxable year as nearly n practicable in thw frJIuel^ 

Deduct: 6. Withdrawals or dividends (state date declared and dat e and — of 
— eh payment; also whether In cnh aw in flock, and oojt o i whichjm^ 
oanlinrf paid). 

8. Other debiu (to be detailed). 

7. Surplus or partnership net wcrjth at end-of year as shown by books. 


l 8urpluaur partnership net worth at beginning of year ss shown by books. 
Add: 2. TVal net profit as shown by books (Item 1, Sc hed ule D). 

3. Other credits (to be detailed). 

4. Total of Items 1.2. and S. 



mpor wanuit, 
iof tAokoy kKUnshee kotow. Idnttbr tho oorperstte's i 
Je l s^s.a adWI ootMsbyai p s rt a lil sss rt p lI notinsl * 


QUESTIONS. 
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rsotMty wttk 
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Kins or ttussaocMOL 
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(Mossoofoorpantke.; 


(Addrsn.) 


ehsrssbsM. ' 
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4 . j^pinaoftlMrliMivpQrittaiBDrt ixputs ltoboriiMMtnM2BcliBt<kuUtojQrtlfyliioiftiiD tot 

m nib*teMWafthcM m k dia«r«Qtfrom t&oi carried an daringtnopmodtagtaxableperiod, 

tbe»->taree*tfeechance nratt tetxpUBwTWtaar* dmmm( 7 , theetaMmant «hocud be made on aac^erate 
' 1 be Onaty attacked to tidmtnm. 

OTHER CONCERNS Of SAME BUSINESS. 

Tt A tt achheretoallotoftho nn^ aod ^ d w a m of flee r e pcTnt a th eeanaoraain jocrleoalltr< 
ORGANIZATION OR INCORPORATION. ... , , . . 

aaorvonaao. Organized June 27th 1919 — 
i g i Mfpwm.Rtett»fcm(*b»tRn«t.J?6t incorpo 2 *ated_... 

An ponaaoeoaonr to or von yaatonaed to take over or conduct pan&iaebaNMeaotaiMbi 

'•hi*._NO__: - T _ ___ 

pron-Uifi —■ Mil ■(Mrwolpwd—nr or othercrpaiHatl«i,aim tn tholettrrcoi 

r* l * tl<X> *^* Xl *vLjui^iOfaor r cAp 1T Ai. stock ** 1 * 

% Wbat vae the tak ralae oC tbe total eapttal alack of tbe corporation aa dctmntoodin thelaet I 

tfeaip,cf tbonarRalrtor* tax? , .. ,.«*■■ . . —... . 

Pate of that onoeonent......_____— 

__ BASIS OP VAUHNC INVENTORIES- . 

*>*!*** , NliR>f*MlR llH 

ATPILIATIOKS WITH CORPORATIONS. 

(T»ktumn4 bycnry pcrtawNdpor personal amicr corporation.) 

M. Do poa m directly or controHhroagli deeply oflUlatert Interna cr by o aoorinea cr aontoccc peer 88 

oar oi «f the outotaatCag rating ca ta la let o et of another corporal!^ or nf other corporal twos?- 

Xaoror 10 poroont of poor rotlngoapitaletoefc owned by enoit.e corporation or '•> twour i 

tan affiliated? ..NO _ 





























































































































































































John L.t-nilips, et a1.,Appellants, 
vs. No. 5238 

U.S. 

and 

U.S., Appellant, 

vs. No. 5239 

John Stephens, et al. 
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This company was organized to operate a lumber manu¬ 
facturing plant, and to purchase lumber and timber. 

Demoralized business conditions, and the ^lump in the 
value of lumber of practically 75% resulted in. x failure in 
the operation of this company and large losses and its en¬ 
forced suspension and liquidation. 

I sold my stock interest to best advantage for the value 
of its apparent liquidating value in December 
sum of $16000.00. 

1007 The partnership returns of the Eitzen-[ 

panv, the partnership, of Nashville, Tennessee, for 
the years 1919 and 1920, were offered in evidence by coun¬ 
sel for plaintiff and admitted as plaintiff’s Exhibits Nos. 74 
and 75, respectively (R. Vol. 5, p. 631) and are as follows: 


1920 for the 


(Touart Com- 


(Here follow pages 1008, 1009, and 1 


010 .) 


1011 


Schedule E. 


Eitzen Touart Co., Nashville, Tenn| 
Balance Sheet Bee. 31st 1919. 


Assets. 

Cash on hand. 

Accts. Receivable . 

Advances to Members and employees 

Advances to others . 

Delivery Equipment . 


$18,449.35 

6,641.13 

3,887.29 

4,466.49 

1,000.00 


Liabilities. 


| $34,444.26 


Trade Acts. Pavable . 

Deposited on Lumber contracts 

Trade acts (other) . 

Surplus and undivided profits 


9,645.35 

20,500.00 

4,251.15 

47.76 


$34,444.26 
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J0HX L. PHILIPS ET AL. VS. 
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Schedule “E.” 


Balance Sheet , December 31st, 1919. 
Assets. Liabilities. 


Cash .. 

$18,449 

35 

Trade Accounts. 

6,641. 

.13 

Loans & Advances 



to members & 



employers .... 

3,887 

.29 

Delivery Equip- 



ment (automo- 



biles) . 

1,000 

00 

Advance to others 

4,466 

49 


$34,444 

26 

Paid 57-43. AL 

ir. 9, 1920. 


Deposited on ac¬ 
count of lumber 
purchase con¬ 
tracts .$20,500.00 

Accounts Payable* 

(Trade) 9,645.35 

Accounts Payable 

(Other) . 4,251 15 

Surplus & undi¬ 
vided profits. . 47.76 


$34,444 26 

Dist. Tenn. 


(Here follow pages 1013, 1014, and 1015.) 

1016 Eitzen-Touart Co., Independent Life Building, 

Nashville, Tenn. 

List of Schedules Attached. 

Schedule E, Balance Sheets (2). 

“ A-13, Ordinary & Necessary Expenses. 

“ A-2, Cost of goods sold, etc. 

“ A-14 Compensation of members. 

List of names and addresses of five representative con¬ 
cerns engaged in similar business. 











FILE IT WITH THE 
COLLECTOR OF 
INTERNAL REVENUE 
FOR YOUR DISTRICT 
ON OR BEFORE 
MARCH IS, ISS1 


Pago l of Return 

Form 1065—UNITED STATES INTERNAL REVENUE NT R VICE 


rTUKKS | (Do Not Wrft* in t hi$ 


•IF FOR A PERIOD 
OTHER THAN A 
CALENDAR YEAR, THE 
RETURN SHOULD BE 
FILED ON OR BEFORE 
THE 15TH DAY OF 
THE THIRD MONTH 
FOLLOWING THE 
CLOSE OF SUCH 
PERIOD 


PARTNERSHIP AND PERSONAL SERVICE CORPORATION RETURN Of INCOME 

FOR CALENDAR YEAR 1920 


V to 


for period befun .laXLnltt, 19-20, and ended Dw*..3ll.t , l^Q 

is 


irefcfcrafariri 

ltd- 




affia p«W 
to 



riM store. 


PUNT PLAINLY rAKTNX*XHtWS Oft CORROftATIOfTB NAME AND BUSINESS ADDRESS | 


Bltsen-Touart Co* *• m '$44ll 
independent Life Building, 

Vashville, Tenn# 


READ IN¬ 
STRUCTIONS 
CAREFULLY 
AND ANSWER 
ALL QUES- 
T10NS0N 
THIS FORM 
BEFORE 
FILLING 
IN THE 
SCHEDULES. 


OF BPSINESS^foOlesaAgre.STATE WHETHER PARTNERSHIP OR CORPORATION.gRgtETihlp 


SCHEDULE A -INCOME TO BE ACCOUNTED FOR BY MEMBERS. 

■w 


cross INCOME 

Orore ealea, Ire* return# and allowances-.—.-.-. f 

2 ^jem coat of goods told, exclusive of expenses, repair*, and other itenia called for separably 
below (from bchedulc A .1 ■» ■ ■ ■ »■■ ....... -»» -* .■ —>•••■»»•-— .......1 


.. I .li92.L7P5.iM 

103.6924$;. 

~1 


3 Gross income from aervicoa or from operations other than trading or manufacturing. Ires allowanrre (from Schedule AS'. 

‘ ‘ United Sta * ‘ * ‘ - "" - - - " 


4 . Interest on obligations of the United Statre issued since Septemlier 1,1917 (except Victory Liberty Loan Notes), and 


T War Finance ^rporatioo Bonds (from Schedule B, see Schedule A4)__— 

S. Taxable interest from all c thar sources (not including interest referred to under Item 2, Schedule D) (from Schedule A 6 ) 

I 


7. Royaltie 


8 . Share of net income earned by a partnership or peaooal service corporation during its accounting period (whether received 

t. Dividends from earnings of corporations taxaNeL^heX’nited States on their net incomes (including dividends on stock of 
i poaonal service corpor at ions declared OutotytoiTiJ prior to January 1,1918) (from Schedule A9).... 


V). 'Dividends on stock of foreign corporations not by the United Statre on their net incomes (from Schedule A10) 

* 

11 . Or.** ifwwme from all ether sources (not including any amount reported in Item 23 below) (from Schedule All)- 

Total or Itsms 1 to 11. . .... 


^rmam 

13. Ordinary and me wry sTpsnare (except amounts report ^ 1 *n Item 2 above or called for separately below) (from Schedule 


A13). 


14. Onmpenmtion of member* (including shareholder* cf 1 


[ pern Ail service corporal 

1 commnmoos, and other c o m pensa tio n in whatever ionj’- void) (from Schedule A14). 


tiou who drew salaries therefrom and salaries, 


15. R epa irs (including labor, supplies, etc.) (foam flchedul *_ 15). 


It. Iatarest (from Schedule Alt). 


17. Taxes (except Fhdiral income and profits taxes, and t.- s which are a credit und'cr siiSiin 222 or ' 8 ection 238,and taxes 
against local bmefits of a kind tending to h ease the value of the property aswod)_ 


18 Debts aecertained to be wnrth l — and ehaiged off during accounting period (from S« l.cdule A18). 
1«. Exh aus ti on, wear and tear (including obsolescence) (from Schedule A19) _ _ _ 

20 Delation (from Schedule A30)............. 

21 Total 0 * Ituae 13 so 90_ 



•* — •—--- 


S3. Diseuaxscu Brrwvrv Inaa 12 ant* 21-. 

23. Itobt or lore on mire of capital assets and miscellaneous investments, including liquidating dividends (from Schedule A23). 
Twsmtsln d during accounting pariod and not compensated lor by insurrnco or otherwise (from Schedule A24)- 


O amp Item »). 


W Accocntsd for bt Mrxaxxa (Total or or Divtxsxxcb Between Item 


• 

.Hone 




I. 

Hone.. 



None 

• 


. aW.. 



. 2 ?. 


61 


$35 


Wm. 




43 


s a 


s 


177195 



LMACamretf 


L ~msrusstr 

Lass Omvtrtstf 

nss** 

■rr'iiv a fienis 

"*3awbd’Uk»ertjr 
Loan Con mtad 

aJi V1B 

'sl-c ■arrjmL l jr.f-g 

Third Mierlv 
Loan 4J r o Booib 
oMSBS. 

ui\i a wtva 

yt tuvmr™ 

1 Awlfl wwna 

C«rrarT«0 4t% 

Hoods aT l*s£47. 

Fourth Ubartr 

1 U-L-iiaUr 

ohUfiiioDS iMMsed 
aloca Hcpcambar 
1.1*17. 

Victory Liberty 
UasiKNcie 
oT 1927-22. 

War Flnaore 
Cbrporatlaa 3% 
Doodsot 19901 


Jmsix 

DarerebwiS. 

Hsr u. 

Wrests U. 

Jam 14. 
Dare®bar IS. 

hsr 

-March ill- 

i fiaptambar1J. 1 

JSMlt 

DareathrelX 

April A 
OctobarlL 


Jtmo IS. 
DammbarU. 

April 1. 
October 1 . 

- — r 

f Hone 

. *°® e 

% Bone 

1- 

i Bone 

I Bone I 

, Bone 

t Bone 

t Bone 

k Bone 

i^Bone 


TVxal Igmansr o» All Obligation* as Suown Anovx (to he entered as Item 4 , Schedule A, and distributed in column 5. Schedule C)— 
of Victory Liberty Loan 3J% and 4}£ Notes originally subsc ri bed for and still owned at the date of filing this return--—-- 


$._.Jfona. 



frtp nnrl nfitl Arnnarl *f fVn /iatm aI 6lm» fht* mfttm 


If9J*§_ 

• Bone * 


John L.Philips, ot al.,Appellant 9 
vs. No. 5233 




































13. Ordinary and 


ts report^ 1 3 Item 2 above or called for separately below) (from Schedule 


14. Cbmpeomtioa of members (including shareholders rf pers *al service corporation who drew italariee therefrom and salaries, 
1 mm aetinw, and other compensation in whatever torJ’-yWid) (from Schedule A14)...—.. 


IS. Repairs (inclodint fahor, su p p li e s, etc.) (tom ScbedoJ ..... 

H. I nte rn et (from 8chedale A16) .. - .. .......—-- 

17. Hum ' e xcept Federal income and profits taxes, and Vr * which are a credit under Section 222 or Section 238, and taxa 
aaseemd gainst local bmeftts of a kind tending to ir. ease the value of the property amamed)...-. 


18 Debts ascertained to be werthlme and charfed off during accounting period (from Si l.cdulo A18). 

10. Exhaustion, wear and taar (including obsolescence) (from Schedule Aid) . . 

». Deptatfan (from Schedule A30),.... 


Tom or lwm IS *0 SO.,.-- 

P lIUMH Ci Bwtwtfk Trews 12 ins 21.... 


23. Profit or km on sains of capital assata and nfardltw oM investments, including liquidating dividends (from Schedule A23). 
8*. Imms sustained during accounting period and not compenmted far by insuzmneo or otherwise (from Schedule A24)- 


28. Amortlration of War Facilitam (from 8chaduW A25). (Extend to laat column resulting net total of Items 23, 24, and 25).. 
28. Nst Lmcoxb sos^Accocwtwq Period to us Acoocwtbd for by Members (Total or or Diftessncb B etwees Item 


SCHEDULE B—INTEREST ON LIBERTY BONDS, ETC. 




Bgsssgg 


Third Ulert\ 
Loan Bondi 
of 183*. 






ohuistloQi laensd 


War rtnooro 





Baud* oil 


¥one 


Total I 



1 or All Obuoattokc as Shown Above (to he entered as Item 4, Schedule A, and distributed in column 5, Schedule C). 


of Victory liberty Loan 3f % and 4}% Notes originally subscribed for and still owned at the date of filing this return- 

of ftmrth liberty L oa n 4} % Bonds originally subscribed for and still owned at the date of filing this return.... 


SCHEDULE C—MEMBERS' SHARES OF INCOME, ETC. 


- 


_$..*©»?.. 

_t__. 2fcWH3 





























































































SCHEDULE D--RECONCILIATION OK NET INCOME AND ANALYSIS OF CHANGES IN SURPLUS, 


iu> *r*»‘i' ie ttifi • 

(*>. lu.k.ny ilrl |Nl4il' I lit. (< It"’ f|Ul*"» !•!,!. ,| I .. llfc . 

<r> » lit .. 

■f> .*to'V*l MHl'MiuavNi ImkIiAk M> lUCtew*** ti.n .*.,<* lA f. 

» ;» ■^••*4 . . 

'<f >111*411 HIM e**4 • «tU’V>, I* t.-ttoff»>Wl« (IV 4 lr.| »( 

pet* n US tt» IrfMk.. .. . 

**) K«H I i ' *fiwl *»n4 i.u»»»*l«...... 

<() l»cuf«i.. • nrm4uui> jvail >rn the t*la '4 am- otfeeer Of »itipjw)i«- (.« 

tiM' Unrm *4 trie oort»M4>t*M*ii I'tbttu- « . 

(#> I>un< ( <in lil'HiUdim io, "i'i»-l »• *-irqi"*'P«f j«« j*un ha-e «»•»•* y 
vurtdi! ■*« (111 few (AMt o 4 ilr ;(• •*«« of the (.'nil. '1 tiiatr* 1 -lm t 
e»**r rtop(r*,tt..r 21 ** 17 ,. tkv Ml t-mat Opva which t. wholly 

0 »*lt*J*l ri< 4 M U* 4 |,<ll . . 


at taaocaa from Schedule X. luo M . .. 

j 

mm act to bo arwoiMrted far by chamber*: 

(a> totwo* no niiiUxwu ol the >’nl»-d Btodaa t » Mit before SflWn ; 
few 1. 1*17, VIat*.* Liberty Loaa«i% N«*w ami obUcatta* , 

of V nkwtW Of *. . ...... 

(>} iBj^nM (w^owiMifeiM of «ucw, Twnuxlw. and political mtf*- | 

<#) lntereatou Form Loon Honda Kued under Vodwai Farm Lamii 

<f) OutLed* owMuck of uanunai no ki corjwratWn l<an a* t | 
lwum«rtinfd during the petlnd between Joinery 1, Mf, aii-1 ; 

tba JAglnnUa of pn-tont aonoowtlng pe-iod. 

(«) Frafitv whirl* *'«d*r1va*t from tho aakuf \o*w(», and which »r« > 
y*qp*dt uod.r a of tho Macrliart Marine Art of uuu . < 

(J) OSwZUau (to bodotollodj: 


tk> Add'itoo* iw 4lakiMt fund noivt. mod Moot *ef ter n*d debts an-l 
•Abor uooCu^cdctvi (to 1*0 detailed) 


0/ ottinr utoi>i«M< ftOnb u gi < to L* fnakl 


«. Total of Isoom l to J. laiittiivf 


U, T «litJ 0 *f ItttO 

14. Mvldeode or wlth>lm*el»<»tala ’»U-tr*ar i-.od iu cub, rtoek oftbi* 
oomjnny, er ulher property)- 

fa) l>»lepaid. .. ifewoctor.. 


<e) Datopaid.. .. 

U) Dale paid . 

IV CtW ilabUo to •OrpiUK *,U* io dewlod; 


SCHEDULE E -BALANCE SHEETS. 

w*4 *n«i ol thn (anbi* year t preferably »»• parallel l oitunna;, abovioff u a 
ahoold bo io agreement tberuaith, or any •iirfert iu oa abould be reconciled.) 

! ‘KITS (OoollotjoA* I 


Att>cb bare** balance abaeta an of the Invini 
lalinmTinatMfcijilil lii rniipaf 1 from dm 1 n In 


icable tb<> detail* catlap for !>el</w (Tbeao 


• r^Uk 

otbor. 

Aunud ocfaaaoa and m i mt , tho otutrno erooclttf «hish 40-allow- 

Vito -JMlivtlwoo (mm 1 ijOobio(u> 'to iJot^lodt. 

Raoorstoo. tbo rtianri mecln* which oro ttot allow* tU dodoct lou» trom 
tucuino (w* Ni ifotcliod): 

Umm, u»r li*>*Moo cato* and *oooor.u rawfvaMo 
Otbor rttmr*r* ( u» l>c docallod ) 

Cafettal *tu o wotio dlnf (u* iio sUotlAod; or oil partAv*' <ntpft»l v«t 
curnotaocoout* (to >■# iIouIIck!,,. 

Sufpluo and uadlvldod pnfl 

Totai. 


< ‘Vdukiu 
(Hfeor rotator 
Total. 


appUavilo to aacn fl**d aaaa 
Nrr Vaunt. 

da. nod vtU, and ofbor istant 

hid lor it* caab or <k1mt tvirl 

ui .1 a ___L. . * . 


propony 


Total 


'(Irarm lor dcprncUUon nay t» Oeductod (ran* tborooporti\«a«»rt actoaou urtCcmirailM* ti*« liai-lity «ido of th« tialaacw jl.oot, 


KXMD Or BUSINESS. 

L By ntoapooftfeo key fir** Mow, Ident ify th o oorporatloa'a main tneona prod*yiar ariMty with 

A- A(rlculturo and retoud indoiMna.including Inhiso, loalsf. Behonwotlnf.«c, liiohjdtci the laaoinr 
•f W* Pjonorty. Mato tba product or products. fe-dosCnj and ouartyiacItncOu^lcuc cao and oil aaCa. 

Md alto the malarial if notIn, nliod by tho nsmo of tbo product D—CmjiUurttcm-oacavatlono, buTvilncr, 

"P***&»*"*-' *1U> .TWenicAkWTw sodTo vihM 

<«* iiiiiallationi. ri-Ttoi,.porta- 
^»«daud4partalproduct traniportod. if »..y K2- !*uU*cui*l*tMa- ni 

(ftaUtfaLooalar wm tor ). ilwt rtcllf fet cr p owar (hydro or oteatn {anorated); beailr.y (otoam or hot wator) taC- 
XIEf'S’.TKJf . **. *Mra«a-withoqt tradln* or proflX from **ioo ..locator,warabouwe,Atock- 

yrdc , etc. ) *t ato proiluct «tor«l. Sd lnaolni tranapcrtatlou or utihtlaa. l-uia kind of proporty. F— 
Tmdlafto *BQd» bnubt and not produced by tbotradln* otmcrrn. Mato tnannrr of uada, wltetVrr wUntenlo, 
*?***j»y * f n? i*? . t,, n i.* |t< libnp«oduc t fe n nrtl c d . balno with (toraco with ut>(H primarily from sa>o. C—Herv leo— 
dnnwtic, InebxUax i airta.raotauranU, etc.; armwou Hut*: otm-r ynHuiouL pcraocc). or technical icrvlce. 
dtatotboMrvlaa. It -Finance, Includla* banking real aetata, Ituuranca. I -Concarna not (aUiac In abtwn 
j>we»e of cgcuMiitnyw^alwifeenwia bo MdooJnai. t buslnaaa. or it) for othrrraaaun*. 

* . Cfintor po ahoae builn—ilirrolvoaactW Ity falMac u two or more of t be ahora fetiaralclasere, wbore the 
oawe >aafad to co ncerned.jfrnild report buelnaaeaaldwittOad with but one of the above jenaraliluero, for 

fSfAoiS _ >n< l w - h>c ? > •i*‘>lran*port v Mll. orlneulltfenlr own |*oductn*ciualvely or mainly, ahould Si 
f ygrfjf *. fitjiBtta nufac ttoli'r.ooociBrnjin D aayeaBtrcdwewnaouroaofoupply of matertflatiaedoacluMvwty 
°r wl»ly le th ofrooootrectlva work; concerns tn XI or X* nay own or control the aourea of Utoir catwul or 
wUlTi ^orC* ° ^ BmT Onaaparx or atora thofr ova ncrahandlit. but Ha production would Identify them 

X Jbievew:^ ^ ^ ___ p 

iw Ifatn |nao«aa prpdaSStf: t udawa. fllvo apaenaaby the lufeineatiaa oaltod for tu d**r each hey latter. 
■ > *» » * rt * ™ «U«t—principal ora# ipw, on cannlartm. Mato irtnaotlro or iu hr.uidauou. 

txadine In goods bought and not prod used. .. 
ttooiesoie. lwSb.c*Aettra... 


Nome of ^jrj.a,.*;o*i 


(A c&netj 


jjssssxi 


Toul. .—'-! ... 

I 

Rhareo cutclandlnr beginning o( year. • .].—. 

• » 

dbwoeoutatandlliKand efyear. .. .— 

fa) ReDerataatetomect«shoukt heeubmitied for enamor, end perforred otock. Indicati ng (1) who , harU had 
full yotlnapHvUagoa durtnc IhoaiitUeaocnunUur p#rio*l, (3) «lMthtr the voting prttljagm warecg unl atlT T: it? 
^ baSS tnm --^-TA,nntiS*mm muim nmrfati: (4)theoondltlcnitsy whlcfetheee 

dutottaSiipm^prMloica *ot the'rrereetlTr ciaaaoa of ^S**^5klflSiufS2f th* 

accost inf period; the date and rate of last dividendpayment. amt wh other, and under whafcnodltioos, the 
nrateradaiciek oartlrtnalee In thoownlnn above theftaed dividend rate. __... 
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(to b* decaffed) 


oaaraaerveaferdanraclMtoo end depletion (shew aapnrsoi* amount 
applicable to earn fii«S mh< >.* 

Nrr Vaunt 

_*to Mod win, and eCbor IctaaglMe asaatoi 1 

raid lor la cash or other u»sii>i« property. 

Paid tor In (took (other then Hock dividend*) or ta tb*m of 
a partnership. 

Owto by atoek dividend or efbarvts*. 


jruw«vwua uvm UKVUIV 11 






On boa'll. 
On muck. 

T wu 


» lOTU 

*R«<tfne tor dep/wrUHeu nay t* deducted from tba raapartiv « wi ocroQDta or Itcoired ft* U» litl-llty aide of Uut bebacw 


It m un tb» cbargvi cr«*tlng which are not eltowa'd' deducttons from 
income rtn N* d«tailed): 

Ro.«rte> tor toaaaaoo netea and aooounuraeRveM* 

Oder neervrH (to be detailed) 

Cafllil stout a»Wn dh| (u> be sleatfded; or all pertnus' <*tpitei amt 
current aoooouu (to »«a (laulfet!). 

Surplus end undivided profit* 

Total. 


KIND or BU 31 NEM. 


QU E S T IONS . 


1 . By omm of Ihe key IMWI fJvan below. Identify the corporation'* mein Income prodoriar art I rity wit n 
ooaaf tbo general .'leastw, and foEow this by especial description of thobuslaaa*, auArtentto give tLvuitorsiet Ion 

iQf mujtf ifjwij elm: 

A--Africultu»*t>d related UidacUiaa.iarludlactehlng, logging, to* henr*atlnf,«tr.luchidl£g the leasing 
af for* property. Met* the produet or product*. B --hicinj and quarrying, Tnejuding gas and oil well*. 
i a e ba to Um tossing of auth property. Mala the product or product* C MAUuhcturing. State the product 
Sod atm the materiel if not In.abad by the name of tbo product D—C«n-«U t irtioo--#icava:>otu, UitStiugs, 
hridgsa. re* Ireede, snipe, etc . also equipping andinstalling**a.e with ayatru a.c»\levs, or macbiuvi), without 
tbairaauufactura. mala catura of struct urea built,eirrlaic used nr fund of luiiallaitow. El-Trai.porta. 
Oca-- tail, oar ar, local, ate Kale tbo UndaiMlspoelelpraduct transported. Ifwuy KJ— !*ublic utilities- caa 
(natural,Malar valor); oiaetricllcfct or poorer (hydro or atnsa generated); beaiir.g (steam or b»t water) taw. 
pbon«; waterworks or power. Cl Mango— without trading or profit from sale* (elevator, warehouses, stuck* 
yard*. ate.) ftata product atered. Ra leasing tranaportatum or utilities. t-teia kind of property. F- 
Tradist la good* bought aad oat produced by the trading oonoan*. Mata manner of usds, wlietnra * hntoeato, 
rataa.tr a ommU e Wo . and tbo product handled. fcatoawlthitenfe wUbprofit primarily fromsatoo. C-Hervloe- 
doaaitle, I nrindlni J-atela. reetaurantr, etc.; am man onta: otn«-r professional, peraona), or technical irrvloe. 
Mate the aarrioa. H -Fuane*. Including banking real aotatr, I nauranca. I -Concert* not (ailing in above 
etanaaie) because of coo, bti.lng savers! oftheot with no pradoaJnait busineae. or it) for other reeauts. 

S. Cooaama eboae buolnme lirvolx «a aetlv Uy fallt&g la two or more of tbo shore geuorsl clever*, whore the 

part boat nee* aa Identified with but < 


I la eo..corned, ahould report buatnoaa aa kdonttOed with but one of tbo above genera U lease*, for 
osa<apla.eonoariiain A or B which alaotraaaport and Barkottbrir o*n productoackialrciy or mainly, abouU 
•101 heldaatlfled aUbelaascsA or II; aoocrrna In C (maimfarturtog) which own or cot; I rolthrlr source uf matarlal 
au 4 f 1 ® A or U and which also transport .aeli, «w Install their owu product exclusively or mnu.ly, should 5 
tdaouflod with m a nu fa c turing, ooooeraa'n *> stay oeotrol or own aouroo of supply of material* uard oaeluMvwiy 
or metaiy In tholr oooatruetiv a work; concern* In XI or E 3 may own or control the source of tlieir material or 
power; ooaaaru In F may tranaport or star* ibHr own mwriisndlsi, but Us production would Identify tares 
with A. B or C. 

3 . A laws; Tt 

(a) O*o«a!atnaa(ua*kay latter cJaW^naHoc)-£. . 

(W toalnluMpa producing bustsaas. Oiv* apedAoally the information ceiled (nr ui dc? each key letter, 
afoo w h e ther set! ng a* principal ora* agnnt.oco nm m is* Ira sitata if Inactive or iu tiquidaUec. 

Trading in goods bought and not prodixad- .. 
Wholesale Jwfflkei?Active.... 


to AparaoraaJ aarvto*>«erporw!i*j must "xptoiuIt*btjatnaaeln*ufflclertdetail ioJ u*;ifr 
assoc*. If the eharactar of the b pa tn aaa la dldarmittoom that carried on during the procodi 


I dm 


be flnaiy attached to this ratuna. 

OTKf* COMC t**S m UkMK MltlKCM. 

a Hal of tbo names and addrawas af fire repranaatailva ooorarna In your toothy or sect tor 
In ttoMiho kind of business. 



VALUtoTIOMl OF CAPITAL STOCtC. 

9 Wbgt waalbaftUro a k *a of the Ukdlnapt^Uoak of the corporation e*dciormi n«d lu tba l»*t i 
If any, sf Chgaafftsl stock text.. "One 

laftbat n—in t. 


Bone 



through Ocnaly adlBatadl 
of i 

oorparattouerby tw««ri 



yor «o par tmt ad the voting o p l i al n oahaf 
by tbo aayo S dtr ldua l or partnantup or by 


itseieim to bec!aaaod 
_.ag accounting portal. 

bo made oc a a^arate 


OKGAMIZATIOM OR INCORFORATtON. 

to PMaofmffijaaMMarloaorparaltow. ... July 1919 . 
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1017 Schedule E. 

Eitzen-Touart Co., Nashville, Teijin. 
Balance Sheet Dec. 31st, 1919. 


Assets. Liabilities. 

Cash on hand. .. $18,449.35 Trade Acts. P^y- 

Accts. Receivable 6,641.13 able .].. 9,645.35 

Advances to Mem- Deposited on 

bers and em- Lumber con- 

ployees- . 8,887.29 tracts .I. . 20,500.00 

Advances to Trade acts (oth^r) 4,251.15 

others . 4,466.49 Surplus and un- 

Delivery Equip- divided profits 47.76 

ment . 1,000.00 - 

--- $34,444 26 

$34,444.26 

1018 Schedule E. 


Eitzen-Touart Co., Nashville, Tern. 

Balance Sheet, Dec. 31st, 1920. 

Assets. Liabilities. 

Cash . 47.76 Surplus . 47.76 

1019 Schedule— A-13. 

Eitzen-Touart Co., Nashville, Ten 

I 

Ordinary & Necessary Expenses i 

Salary employees . $6,864.79 

Travelling . 5,350.00 

General Expenses . 10,320.64 



$22,535 43 
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1020 Schedule A-2. 

Eitzen Touart Co., Nashville, Tenn. 


Costs of Goods Bought, 


(1) Cost of merchandise bought. $103,692.4S 

(2) None. 

(3) None. 

(4) ... 103,692.48 

(5) None. 

(6) .. 103,692 48 


1021 Schedule A-14. 


Eitzen-Touart Co., Nashville, Tenn. 

Compensation of Members. 


Chas. Philips, Jr. Saly. Jan./Dec. $3,000.00 

M. A. Touart, Jr. “ Jan./Dec. 2,000 00 


$5,000.00 

(a) Chas. Philips, Jr. 

(b) Asst. General Manager. 

(c) All. 

(a) M. A. Touart, Jr. 

(b) General Manager. 

(c) Part time. 

1022 Eitzen Touart Co., Nashville, Tenn. 

List of Names and Addresses of Five Representative 
Concerns Engaged in Similar Business. 


E. G. Phinney Co. .Jacksonville, Fla. 

G. R. Crossley, 15 William St.New York City 

W. S. Keyser Ex. Co...Pensacola, Fla. 

Rosasco Bros.Pensacola, Fla. 

M. A. Quina Export Co.Pensacola, Fla. 


1023 A duly certified copy of the incorporation papers 
of the Southern Lumber & Timber Company were 













UNITED STATES OF AMERICA. 


717 


offered in evidence by counsel for plaintiff and admitted as 
plaintiff’s Exhibit No. 76 (R. Vol. 5, p. 631) and is as fol¬ 
lows : 

Letters Patent. 

The State of Florida to all to whom these presents shall 

come, Greeting: 

Whereas, H. H. Yancey, G. R. Fellowes and E. Rl Philips 
on the second day of January, A. D., 1920, tiled in the office 
of the Secretary of State a proposed charter of a porpora- 
tion to be known as Southern Lumber & Timber Company, 
with a capital of One Million ($1,000,000.00) dollars for 
the purpose of manufacturing lumber of every gifade and 
kind; producing rosin, turpentine, and other coidmodities 
known as naval stores; buying, selling, mortgaging, ex¬ 
changing, pledging, and in any way dealing in anduitilizing 
land, timber, turpentine privileges, lumber, live stock, log¬ 
ging equipment, notes, bills, stocks, bonds, including the 
stock of this Copporation, and other securities, andjall other 
kinds of property, both real and personal; constructing 
tramroads and procuring rights of way therefor anjd operat¬ 
ing the same; and generally carrying on genera} lumber, 
saw-mill and timber and turpentine operations ^nd busi¬ 
nesses; and have published due notice thereof, ind have 
otherwise complied with the Statute in such case llnade and 
provided; 

Therefore, the State of Florida hereby incorporates the 
above named persons, their associates and successors, into 
a body politic and corporate in deed and i n law by 
1024 and under the said name of Southern Lumber & Tim¬ 
ber Company and grants unto them full [authority 
to exercise the powers and privileges of a corporation for 
the purpose above stated, in accordance with (heir said 
charter and the laws of this State. 

In Witness Whereof, These presents have beeili attested 
with the Great Seal, and signed countersigned byj the Gov¬ 
ernor and Secretary of State of the State of Fjlorida, at 
Tallahassee, the Capital, this second day of February, A. D. 
1920. 

[seal. ] SIDNEY J. GATTS, 

Governor. 

H. CLAY CRAWFORD, 

Secretary c\f State. 
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Notice of Intention to Apply for Letters Patent. 

Notice is hereby given that we, the undersigned, will ap¬ 
ply to the Honorable Sidney J. Gatts, Governor of the State 
of Florida, at Tallahassee, Florida, on the 2nd day of 
February, 1920, for Letters Patent incorporating Southern 
Lumber & Timber Company, under the following proposed 
charter, the original of which is on file in the office of the 
Secretarv of State at Tallahassee, Florida. 

H. H. YANCEY. 

G. R. FELLOWES. 

E. R. PHILIPS. 

1025 Proposed Charter of Southern Lumber & Timber 

Company. 

AVe, the undersigned, do hereby associate ourselves to¬ 
gether, for the purpose of incorporating and becoming a 
corporation for profit under and by virtue of the laws of 
the State of Florida, with and under the following charter, 
to-wit: 

Article I. 

The name of this Corporation shall be Southern Lumber 
& Timber Company, and the principal place of business of 
said Corporation, shall be in the City of Jacksonville, State 
of Florida, but the Corporation may have such other and 
further offices and places of business in the State of Florida, 
or in other States and foreign countries, as may be pro¬ 
vided by the By-laws of said Corporation. 

Article II. 

The general nature of the business to be transacted by 
said Corporation shall be the business of manufacturing 
lumber of every grade and kind; producing rosin, turpen¬ 
tine. and other commodities known as naval stores; buv- 
ing, selling, mortgaging, exchanging, pledging, and in any 
way dealing in and utilizing land, timber, turpentine, privi¬ 
leges, lumber, live stock, logging equipment, notes, bills, 
stocks, bonds, including the stock of this Corporation, and 
other securities and all other kinds of property, both real 
and personal; constructing tram-roads and procuring rights 
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of way therefor and operating the same 
carrying on general lumber, saw-mill and 
pentine operations and businesses. 

Article III. 

The amount of capital stock of this Corporation 

1026 shall be One Million ($1,000,000.00) Dollars. Of such 
authorized capital stock 5,000 shares of the par value 

of $100.00 each, amounting to $500,000.00, shall lie preferred 
stock, and 5,000 shares of the par value of $110.00 each, 
amounting to $500,000.00, shall be common stockj. The hold¬ 
ers of the preferred stock shall be entitled to receive when 
and as declared, from the surplus or net profits! of the cor¬ 
poration, yearly dividends of $8.00 per share, and no more, 
payable on dates to be fixed by the By-laws. Ti e dividends 
on the preferred stock to the extent of $8.00 per share per 
annum, and no more, shall be cumulative, and shall be pay¬ 
able before any dividend on common stock shall be paid 
or set apart, so that if in any year dividends amounting to 
$8.00 per share shall not have been paid on said preferred 
stock the deficiencv shall be pavable before anlv dividends 
shall be paid upon or set apart for the common stock. 
Whenever all cumulative dividends on the preferred stock 
for all previous years shall have been declared, and shall 
have become payable, and the accrued dividend for the cur¬ 
rent year shall have been declared, and the Company shall 
have paid such cumulative dividends for previous years, and 
such accrued dividend for the current year, oij shall have 
set aside from its surplus or net profits a sum sufficient for 
the payment thereof, the Board of Directors raav declare 
dividends on the common stock payable then or thereafter 
out of any remaining surplus or net profits. In the event 
of any liquidation or dissolution or winding up (whether 
voluntary or involuntary) of the Corporation, the holders 
of the preferred stock shall be entitled to be ha id in full 
both the par amount, of their shares, and the unpaid divi¬ 
dends accrued thereon, before any amount shaljl be paid to 
the holders of the common stock; and afjer the pav- 

1027 ment to the holders of the preferred stocjv of its par 
value, and the unpaid accrued dividends hereon, the 

remaining assets and funds shall be divided and paid to the 
holders of the common stock according to their respective 
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shares. Each share of both the common and preferred 
stock issued and outstanding shall be entitled to one vote at 
all meetings of the stockholders of said Corporation. Both 
the preferred and common stock of this Corporation when 
issued shall be paid for in cash in lawful money of the 
United States, or in property, labor or services, at a just 
valuation, to be fixed by the incorporators, or by the Di¬ 
rectors at a meeting called for such purpose. 


Article TV. 


The term for which this Corporation shall exist shall be 
perpetual. 


Article V. 


The business of tips Corporation shall be conducted by 
a President, a Vice-President, a Secretary and Treasurer, 
and a Board of Directors consisting of three Directors. 
The office of Secretarv and Treasurer mav be held bv the 
same person. 

Until the election and qualification of the officers of this 
Corporation, to be elected at the first annual meeting, the 
officers of this Corporation shall be: President, H. IT. 
Yancey; Vice-President, G. R. Fellowes; Secretary and 
Treasurer, E. R. Philips; and the Board of Directors shall 
be H. H. Yancey, G. R. Fellowes and E. R. Philips. 

The annual meeting of the stockholders of this corpora¬ 
tion shall be held at the principal office of this corporation 
on the second Tuesday in February of each and every year, 
beginning with the year 1920, at which time the Directors 
of the Corporation shall be elected by the stock- 
1028 holders. The annual meeting of the Directors shall 
also be held on the second Tuesday in February of 
each and every year, immediately after the meeting of the 
stockholders has adjourned, at which meeting the Directors 
shall elect the other officers of this Corporation. 


Article VI. 

The highest amount of indebtedness or liability to which 
this corporation may at any time subject itself shall be five 
million ($5,000,000) dollars. 
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Article VII. 

The names, residences and amount of stock subscribed by 
each of the subscribers are as follows: 

Shares j Shares 
preferreq common 
stock. ! stock. 


H. H. Yancey, Jacksonville, Fla. 10 I 10 

G. R. Fellowes, Jacksonville, Fla. 10 10 

E. R. Philips, Kissimmee, Fla. 480 4S0 


In witness whereof we, the subscribers to the capital stock 
of Southern Lumber & Timber Company have hereunto set 
our hands, and have set forth our respective residences, and 
the number of shares of stock of said corporation respec- 
tivelv subscribed for bv us, opposite our names pelow. 

Shares I Shares 
preferred common 


Residence. * stock. stock. 

H. H. Yancey, Jacksonville, Fla. 10 10 

G. R. Fellowes, Jacksonville, Fla. 10 10 

E. R. Philips, Kissimmee, Fla. 480 480 


State of Florida, 

County of Duval , ss: 

1029 On this 31st day of December, 1919, personally 
came before me, H. H. Yancev, G. R. Fellowes and 
E. R. Philips, each to me personally well known, dnd known 
to me to be the persons described in and who executed the 
foregoing proposed Articles of Incorporation, aiutl acknowl¬ 
edged to and before me that they executed the same for the 
uses and purposes therein set forth and expressed. 

Witness my hand and official seal at Jacksonville, said 
County and State, the Hav and vear first above written. 
[seal.] ' ‘ A. B. WEIL, 

Notary Public , State of Florida af Large . 

My commission expires June 10, 1920. 

State of Florida, 

County of Osceola: 

On this day personally appeared before me, a Notary 
Public in and for the State of Florida at large, one E. R. 








722 


JOHN L. PHILIPS ET AL. VS. 


Philips, to me well known, and he being by me first duly 
sworn, deposes and says that he is the Treasurer of South¬ 
ern Lumber & Timber Company, a corporation under the 
laws of the State of Florida, and that ten per cent of its 
authorized capital stoc^k has been subscribed and paid. 

E. R. PHILIPS. 


Sworn to and subscribed before me this 3rd day of Feb¬ 
ruary, A. D. 1920. 

f SEAL.] ALBERTA HOPSON, 

Notary Public. State of Florida at Large. 

My commission expires January 9, 1921. 

(Filed in office of Secretary of State March 5, 1920.) 

1030 The papers pertaining to the voluntary dissolution 
of the Southern Lumber & Timber Company were 
offered in evidence by counsel for plaintiff and admitted as 
plaintiff’s Exhibit No. 77 (R. Vol. *5, p. 632) and is as 
follows: 

In the Circuit Court,! Fourth Judicial Circuit, in and for 

Duval Countv, Florida. 

v 7 

In Chancerv. 

No. 15603-E. 


In the Matter of Voluntary Dissolution of Southern 

Lumber & Timber Company. 


Decree. 

This cause coming on this day to be heard upon petition 
of a majority in interest of the stockholders, to-wit all of 
the stockholders of the entire outstanding stock of Southern 
Lumber & Timber Company, a corporation organized and 
existing under.and by virtue of the laws of the State of 
Florida and having its principal place of business in Jack¬ 
sonville, Duval County, Florida, for a decree dissolving 
said corporation, and it appearing from the record herein 
that due notice by publication for a reasonable period, to- 
wit once a week for a period of four consecutive weeks, has 
been given to all parties interested, of the hearing of the 





UNITED STATES OF AMERICA. 


723 


matter; and that at the hearing of said matter it has been 
made to appear that there is reasonable and just cause that 
the said corporation be dissolved; and that no party or 
parties object to said dissolution: 

Now, therefore, it is upon consideration ordered, ad¬ 
judged and decreed that Southern Lumber & Timber Com^ 
pany, a corporation organized and existing undep and by 
virtue of the laws of the State of Florida, be and jthe same 

is hereby dissolved. 

1031 Done and ordered at Chambers in Jacksonville, 

* I 7 

Duval County, Florida, this 31st day of December, 
A. D. 1921. 

(Signed) GEORGE COUPER GIBBS, 

Circuit Judge. 

(Filed in office of Sec. of State Jan. 21, 1922). 

s 

State of Florida, ss : 

Office Secretary of State. 

I, H. Clay Crawford, Secretary of State of the State of 
Florida, do hereby certify that the foregoing is a true and 
correct copy of Letters Patent and Charter of Southern 
Lumber & Timber Company, together with Treasurer’s 
Ten Per Cent, Affidavit, and Order of the Circuit Court, 
in and for Duval County, Fla., decreeing dissolution of the 
said Company, as filed and recorded in this office. 

Given under my hand and the Great Seal of the State 
of Florida, at Tallahassee, the Capital, this th^ twenty- 
seventh day of May, A. D., 1924. 

(Signed) H. CLAY CRAWFORD, 

[great seal.] Secretary of State. 

1032 M. A. Touart cross-examination: 

Upon cross-examination of defendant M. A. Tcjuart, Jr., 
by counsel for defendant John L. Philips, witness testified 
as follows : 

He knew J. L. Philips ten or twelve years and|it was at 
the beginning of this time that the Eitzen-Touart Company, 
the corporation, transacted business with J. L. Bhilips & 
Company. He had a great deal of business with J. L. 
Philips & Company during this period. J. L. Philips and 
Company had an office in New Orleans. This offide was the 
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only one of this firm that he knew of. (C. T. R. Yol. 15, pp. 
1966, 1967.) 

J. L. Philips was in Pensacola frequently, and he saw 
him at his office and in the hotel frequently before 1919. 

He paid J. L. Philips an even amount of $10,000 for the 
account of Charles Philips in connection with the Vaughan 
or Texas transaction. He would not say that he and 
Charles Philips were interested in the purchase of the 
Texas lumber. It was in the way the trade came up that 
he paid J. L. Philips the $10,000 for Charles Philips. (C. 
T. R. Yol. 15, p. 1967.) 

Prior to the Texas lumber coming up he told Charles 
Philips he wanted to get hold of some of the lumber, not 
particularly the Texas lumber, and he proposed that 
Charles Philips “use his influence with Mr. J. L.” in get¬ 
ting hold of some of the lumber, and he was to give Charles 
Philips something out of it. “In this instance Mr. J. L. 
Philips asked me how much I would be satisfied to make 
on this deal, and T told him T would not go into it for less 
than a couple of dollars a thousand”. (C. T. R. Yol. 15, 
p. 196S.) 

There was nothing in writing as to the arrangement 
showing whether he was dealing with J. L. Philips or J. L. 
Philips & Company.! He understood that he was dealing 
with Charles Philips and Charles Philips might have 
1033 been dealing for J. L. Philips & Company, he did not 
know. (C. T. R. Yol. 15, p. 1969.) 

Charles Philips came into his office with J. L. Philips on 
one occasion and this was the first he knew of the Texas 
lumber. (C. T. R. Yol. 15, pp. 1969, 1970.) 

Charles Philips sent Arnett to Texas after witness had 
made the arrangement with Charles Philips. Charles 
Philips furnished Arnett with his expenses to go over there 
“through J. L. Philips & Company”. (C. T. R. Yol. 15, p. 
1970.) 

Witness’ firm paid no salary or part of the expenses to 
Arnett for going to Texas. His profit in the Texas trans¬ 
action was the difference of the amount of money he paid 
Philips & Stephens for the lumber and what he obtained 
from Vaughan less i $10,000, making a profit of about 
$3500.00. He had no arrangement with Charles Philips 
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whereby the latter was to have two-thirds of the profits and 
he one-third. (C. T. R. Vol. 15, p. 1970.) 

After he had sold this lumber to Vaughan and received 
$35,000 from Vaughan for same and had himseii netted a 
profit of $3,500, a great quantity of the lumber purchased 
by Vaughan was not delivered to Vaughan. Vaughan 
called upon the Eitzen-Touart Company to refund the 
money. Vaughan’s claim must have been between $10,000 
and $15,000. He had a copy of the claim. Th^ original 
claim was mailed to Philips & Stephens to adjust. (C. T. 
R. Vol. 15, p. 1972.) When he obtained this claim from 
Vaughan he passed it on to Philips & Stephens because he 
held them responsible and at the same time he thought it 
best that they should handle the adjustment because Philips 
& Stephens could probably adjust it better than he could. 
(C. T. R. Vol. 15, pp. 1972, 1973.) 

He never did know what sort of an adjustment ^vas made 
between Vaughan and Philips and Stephens. The 
1034 refund he believes was about the amouht of the 
profit that he figured he was in. He let Philips and 
Stephens pay this $14,000. He himself paid no portion of 
the refund to Vaughan. (0. T. R. Vol. 15, p. 1973.) 

After he had bought the Jeffersonville lumper J. L. 
Philips wanted to buy some of it, and obtained abq'ut 100,000 
feet of 4x4-B and better, and paid him for the lu 
price named by him. (C. T. R. Vol. 15, p. 1974.) 

The price he paid for the surplus lumber was rj 

the market value because one could not compare 

ber with lumber that one would go to a saw mi' 

there. Bv that lie meant that one would buv th 
•/ * 

as cheap as possible; any price that one can get it for is 
the market value. He paid the market price for the lumber 
at Jeffersonville and at Texas. (C. T. R. Vol. 15 

Charles Philips agreed to move to Nashville 
charge of matters there and he himself was not 
to go there at all. Charles Philips went there and did what 
he contracted to do. (C. T. R. Vol. 15, p. 1977.) 

Before the date of the purchase contract he obtained a 
circular stating that Philips would be in Nashville the latter 
part of June, and Philips would have this lumber for sale 

48—5238, 5239 


jmber at a 

eallv over 
•/ 

thrt lum- 
1 buv 

ml 

at lumber 


, p. 1976.) 
and take 
supposed 
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and receive bids on it under certain conditions. His com¬ 
pany received a copy of tliat statement. He was in Nash¬ 
ville the day the award was made. He understood that 
other lumber people interested in this lumber were there, 
and he recollects that J. L. Philips introduced him to many 
people around there, but he does not recall the names of 
any of the lumber men. (C. T. R. Vol. 15, p. 1978.) 

The $20.50 he paid for the Old Hickory lumber was more 
than he wanted to pay for it. (C. T. R. Vol. 15, p. 1979.) 

The market for lumber was stagnant and slow for 2 or 
3 months after he bought it and took a turn upward the 
latter part of 1919 and soared to the highest point 
1035 that it had ever reached. (C. T. R. Vol. 15, p. 1980.) 

The money made at Nashville was largely due to 

the energy and effort of his people to peddle it and sell 

the lumber, and to the highest price reached during the fall 

of the vear and to the fact that the lumber had deterior- 
* 

ated. The lumber had deteriorated and had become culls 
and they sold it on the basis of large quantities, as is, which 
gave them the benefit of the price that they sold it at, but 
they obtained it at a cheaper price from Philips and Ste¬ 
phens. (C. T. R. Vol. 15, p. 19S0.) He bought the lumber 
from Philips and Stephens after he had seen it. He does 
not recall how many days elapsed after the time he re¬ 
ceived the circular from Philips and the time he went to 
Nashville. Arnett is an experienced and a pretty good 
lumber salesman. Between Arnett and Charles Philips, 
Jr., 90% of the lumber at Old Hickory was sold and took 
about a year and a half to dispose of it and ship it. The 
lumber was wholesaled. (0. T. R. Vol. 15, p. 1981.) 

It was all shipped in carload lots. There were four or 
five very large sales and the rest of them were small. 
Probably fifteen customers covered it 'all. He made an 
immediate effort to sell the lumber after obtaining it. The 
biggest single lot was sold along the latter part of August, 
1919, or September. None was sold in July and very little 
in August. The lumber was in pretty bad condition. The 
lumber had been at Old Hickory for a long time, for a win¬ 
ter or two, and that was the reason for not selling it on 
grade. (C. T. R. Vol. 15, p. 1982.) 

His attorney instructed him to attend Court and be a 
voluntary witness. (C. T. R. Vol. 15, p. 1983.) 
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Upon cross-examination of defendant M. Al. Touart, by 
counsel for defendant Charles Philips, Jr., he testified as 
follows: 

1036 Charles Philips, Jr., appeared to be general man¬ 
ager of J. L. Philips & Company's business at New 

Orleans. When he sent Arnett out to find a purchaser for 
the Texas lumber J. L. Philips and Company may have 
loaned Arnett to the Eitzen-Touart Company for that pur¬ 
pose as “that is the way I looked at it.’’ Arnett at the 
time was in the employ of J. L. Philips & Company. (C. T. 
R. Vol. 15, p. 1987.) 

Upon redirect examination of defendant M. A. Touart 
by counsel for plaintiff, he testified as follows: 

(diaries Philips, Jr. never signed a check for the Eitzen- 
Touart Company partnership. The checks were signed by 
W. R. Davis, the Secretary-Treasurer of the Ertzen-Touart 
Company, at Pensacola and himself. Davis was up at 
Nashville. (C. T. R. Vol. 15, p. 1988.) | 

The first lumber that was shipped from (!)ld Hickory 
occurred sometime in August. They began selling small 
lots in Nashville and they continued to sell the lumber 
until the office was wound up. That occurred in July or 
August, 1920. To the best of his recollection one-half of 
the lumber had been sold and shipped during the first six 
months. When the lumber was graded as culls he paid 
Philips one-half price for same or $10.25 per thousand. 
About one-half of the lumber was purchased from Philips 
& Stephens as culls. (C. T. R. Vol. 15, p. 1990.) 

The cheapest amount obtained for the culls upon resale 
was $17.00, and the highest he thinks was $20.00. The 
highest price he obtained for the lumber wab $50.00 or 
$60.00 per thousand. That consisted of small lojts of Maple 
flooring and of Spruce. They did not g^t $55.00 or 

1037 $60.00 for any of the Pine lumber according to his 
recollection. (C. T. R. Vol 1, p. 1991.) 

In most cases they had prospective customers come to 
Nashville and look over the lumber and sometimes they 
traded and sometimes they did not. When they sold to 
wholesalers the lumber was sold anywhere from one mil¬ 
lion to five million. (C. T. R. Vol. 15, p. 1992.) 
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He received tlie circular from Philips in connection with 
the Old Hickory lumber possibly a week before going to 
Nashville. (C. T. R. Yol. 15, pp/l992, 1993.) 

Previous to receiving the circular he discussed the mat¬ 
ter of the Old Hickorv lumber with Charles Philips, Jr. 
(C. T. R. Yol. 15, p. 1993.) 

Witness identified a letterhead used by the partnership 
and stated that the partnership used that letterhead on 
their stationery the same as the corporation. (CTRY. 
15, p. 1995.) 

The following thereupon occurred: 


Q. Did the corporation have any office at Nashville, 
Tennessee ? A. You mean a real office ? 

Q. Yes. A. Well, of course I was there as the vice presi¬ 
dent of the Eifzen-Touart Company and I transacted busi¬ 
ness from there and was in the office, but the partnership 
was there and the office was really the partnership office. 
(C. T. R. Yol. 15, pp. 1995-9G.) 


Upon cross-examination of defendant M. A. Touart, Jr., 
by counsel for defendant John L. Philips, the witness testi¬ 
fied as follows: 

The letterhead of the Eitzen-Touart corporation was 
used in connection with the sale of* the Old Hickory lumber 
merely as an advertisement for the corporation. (C. T. R. 
‘ Yol. 15, p. 2003.) 

1038 A letter of April 17, 1919, from Philips and 
Stephens by J. L. Philips to Eitzen-Touart Company, 
New Orleans, relative to the Texas lumber was offered in 
evidence by counsel for defendant John L. Philips and ad¬ 
mitted as defendant’s Exhibit No. 8 (R. Yol. 12, p. 1531), 
and is as follows: 

April 17, 1919. 

The Eitzen-Touart Company, 

Hibernia Bank Building, 

New’ Orleans, La. 

Gentlemen : 

I understand from conversation today that parties to 
whom you have sold the government surplus lumber which 
w’e sold to you (located at Fort Sam Houston, Laredo and 
Brownsville, Texas) have asked you for guarantee that 
there wrould be no recourse by ourselves, or the government 
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or any one else on them after they had receivejd and paid 
for this lumber. 

I do not just understand this, as I am not familiar with 
the details at each place, but I am satisfied than there can¬ 
not be any storage or any other claims. 

The facts and complete record of the transaction are as 
follows: 

Under contract between the United States! and J. L. 
Philips and John Stephens, dated February 2Q, 1919, cer¬ 
tain surplus lumber belonging to the government was sold 
to the said Philips and Stephens. 

Philips and Stephens are disposing of this lupiber to the 
best advantage of the government and the lumber industry. 

AVe negotiated with a number of people fjor its sale. 

A good portion of the lumber had been foiled a long 
1039 time and was mixed Long and Short leaf Yellow 
Pine, and had badly deteriorated, as Reported by 
various parties to the government. 

More than half of the lumber was small cross-ties at 
Brownsville, which had been there for several vears. 

Prospective purchasers had previously reported to the 
General Engineer Depot that most of this material, par¬ 
ticularly at Brownsville, had deteriorated so jbadlv as to 
be practically worthless. i 

Messrs. Geo. C. Vaughan & Sons, who own lumber yards 
on the Mexican border, wrote us under date of March ISth 
that the ties at Brownsville had degraded so badly that they 
could only use them at a very low price. 

AVe had the Forest Product Section of the U.I S. Railroad 
Administration send an inspector to investigate these ties, 
to see if they were fit for use at all by the rhilroad com- 
panies, and under date of March 7th he advised us in writ¬ 
ing that these ties had been on hand so long thjat they were 
worthless. j 

Among other negotiations we had one was >vith Geo. 0. 
Vaughan & Sons of San Antonio, Texas, whose offer was 
better than any other we had had up to that tirrle, and which 
was 60% of the cost price to the government b^sed on No. 1 
common and No. 2 common, and a flat price of $5.00 per 
thousand for culls, and specifying that the lumber and ties 
at Brownsville were to be regraded and the grades so found 
to be final. 
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Our analysis of this developed that this offer was equiva¬ 
lent to $17.28 for the timbers at Brownsville, $17.16 for the 
timbers at San Antonio, and $22.20 for the timbers at 
Laredo, and in the report made by Messrs. Vaughan & Sons 
and our own representative and the representative 

1040 of the Railroad Administration it was evident that 
practically all of the ties at Brownsville would be 

classified as culls, at $5.00 per thousand feet. 

In our negotiations with vou, you offered us an average 
price on the various lots of timbers several dollars per 
thousand feet in excess of the price offered by Messrs. 
Vaughan & Sons, namely, $18.00 per thousand feet for the 
lumber at Brownsville and $18.00 for the lumber at San 
Antonio and $28.00 for the lumber at Laredo, which was 
considerable in excess of anv other offer we had, including 
Messrs. Vaughan & Sons. 

After your investigation, you agreed to take the ties at 
Brownsville and at San Antonio at a fixed price per tie as 
they were, and your offer being considered in excess of the 
offer we had had from Messrs. Vaughan & Sons and others, 
we sold it to vou, in accordance with contract dated April 
2d. 

You notified us on April 5th that you had resold this 
material to Messrs. Geo. C. Vaughn & Sons of San Antonio, 
Texas, instructing us to have government representative- at 
these points deliver the lumber to them or on their orders, 
which we did. 

You obligated yourself to furnish shipping instructions 
and pay for this lumber within thirty days from the date 
of the contract, April 2d. 

As to whether there will be any storage or other charges 
that will accumulate after the expiration of the stated thirty 
days, we are not in a position to say, but we have no doubt 
that if it were necessary, your buyer could arrange with the 
government representatives to grant reasonable extension 
beyond this time for the removal of this material, although 
we are not in a position to state this, or in any wise 

1041 to be responsible for it. 

We do, however, absolutely guarantee you against 
any claim or damage or loss or charge of any kind of char¬ 
acter against this material or this transaction or contract, 
in accordance with the terms and conditions above, and 



UNITED STATES OF AMERICA. 


731 


your only obligation is to accept and pay for this material 
in accordance with the contract as outlined above. 

Very truly yours, 

J. L. PHILIPS and 
JOHN STEPHENS, 
(Signed) By J. L. PHILIPS. 

JLP :SK. 


Thereupon, the testimony of H. H. Yancey, a witness 
called at the criminal trial, was introduced in evidence 
by counsel for plaintiff under the terms of the stipulation 
incorporated herein (R. Vol. 5, p. 624), the witness hav¬ 
ing testified as follows: 


He resides at Jacksonville, Fla. (C. T. R. Vol. 3.5, p. 2006). 
He is engaged in the lumber business. He was employed 
by J. L. Philips & Company from Jan. 1, 1919, until March 
31, 1920. (C. T. R. Vol. 15, p. 2006.) 

He had a conversation with J. L. Philips during the Fall 
of 1919, relative to the incorporation of the Southern Lum¬ 
ber & Timber Company. 

The following thereupon occurred (C. T. R. yol. 15, pp. 
2007,2008): 

Q. Who is “he” now? A. Mr. Philips said, “I have 
taken the liberty of using your name as an officer in a 
company that I have applied for a charter for and you are 
president of it. 

I did not want my name brought in it for certain rea¬ 
sons and I will tell you what they are some other time— 
and to be a stockholder—to be an officer you must be a 
stockholder and he gave me a stock certificate and asked me 
to indorse it. I indorsed that certificate ^nd handed 
1042 it back to him. 

Q. What was the name of the corporation; did he 
tell you? A. I believe it was the Southern Lumber & Tim¬ 
ber Company. It passed altogether out of my recollection. 
I never thought much about it from that day bn I didn’t 
pay much attention to the conversation until this case came 
up. I really forgot it. 

Q. What official position did he tell you you occupied in 
the company? A. President, I believe. 
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He liad seen the application for the charter in one of 
the local papers about the time Philips spoke to him about 
it. (C. T. K. Vol. 15, pp. 200S, 2009.) 

He never paid any money into the Southern Lumber & 
Timber Company. lie never attended any meeting of any 
officials, or any meeting of the board of directors of that 
corporation. He never attended any of the meetings of the 
stockholders of the corporation. He knows of no property 
that the corporation ever owned. He never had anything 
to do with it. As far as he knows the corporation never 
entered into any contract. (C. T. R. Vol. 15, p. 2009.) 

The corporation did 1 not function as a corporation and 
did not perform any corporate acts to his knowledge. He 
does not know whether or not he still holds any official 
position with the company. (C. T. R. Vol. 15, p. 2010.) 

J. L. Philips & Company owned a mill at Kissimmee, 
Florida. He supposes one would describe it as a remilling 
plant as they re-sawed lumber and kiln dried it and dressed 
it, made flooring and other finished products. To his knowl¬ 
edge the Southern Lumber and Timber Company 
1043 owns no property at Kissimmee, lie was at Kissim¬ 
mee when J. L. Philips & Company moved the office 
there for probably two months from about the 1st of Feb¬ 
ruary, 1920. (C. T. R. Vol. 15, pp. 2010, 2011.) 

He knows E. R. Philips, a brother of J. L. Philips. E. R. 
Philips was at Kissimmee keeping books of J. L. Philips & 
Company. He does not know whether E. R. Philips was an 
officer of J. L. Philips & Company or not. He might have 
been its secretary and treasurer, but he was the bookkeeper 
of J. L. Philips & Company. Witness knows Charles 
Philips. Witness has not seen Charles Philips, Jr., in years 
until he came to this proceeding. In 1919, Charles Philips, 
Jr., was in New Orleans running an office for J. L. Philips 
& Company there as he understood, but he had no corre¬ 
spondence with Charles Philips. (C. T. R. Vol. 15, pp. 
2011 , 2012 .) 

Kissimmee is a place of about two or three thousand 
people. 

Upon cross-examination by counsel for defendant John 
L. Philips, the witness testified as follows: 

He first met J. L. Philips in Tifton, Georgia, about 1903 
or 1904, and knew Philips fairly well. J. L. Philips & Com- 
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pany did a pretty good business and lie consic|ered J. L. 
Philips a successful lumber man. J. L. Philips &. Company 
had a plant at Kissimmee and offices at differbnt places. 
The only time J. L. Philips talked to him about the South¬ 
ern Lumber & Timber Company was during the year 1919. 
(C. T. R. Vol. 15, p. 2014.) He does not recall exactly 
when in 1919 this conversation occurred. He did not make 
any note of it as it did not impress him. (C. T. R. Vol. 
15, pp. 2014, 2015.) 

He had but one conversation with J. L. Philips 
1044 regarding this company. He was president of this 
company as he remembers it, and did not Attend any 
directors or stockholders meeting of this concern. (C. T. 
R. Vol. 15, p. 2015.) 

The witness was shown a signature on page 7 of a record 
purporting to be a minute book of the Southern Lumber 
& Timber Company, which signature he identified as his, 
but lias not “the remotest recollection of signing it”. (C. 
T. R. V. 15, p. 2016.) Witness was shown a “|waiver of 
notice of meeting” and identified his signature |on it, but 
stated, “well, I don’t remember signing it.- (C. tT. R. Vol. 
15, p. 2016.) 

The witness was shown a waiver of notice of assessment 
to which waiver appeared the name H. H. Yancey, and 
which signature the witness stated looks like hiss, stating, 
“I believe it is. You know there is a lot of people can 
imitate. I believe it is my own signature. There is a lot 
of things I don’t know”. (C. T. R. Vol. 16, pp. 20S8, 2089.) 

The witness was shown a waiver of notice of] the first 
meeting of the directors of the Southern Lumber j& Timber 
Company, dated February 10, 1920, which waiver bontained 
the names J. L. Philips, E. R. Philips, H. H. Yancey and 
G. L. Fellows, and identified his signature to said waiver. 
(C. T. R. V. 16, pp. 2090, 2091.) 

The following thereupon occurred: 

The Witness: Is that supposed to be signed at the meet¬ 
ing? j 

Mr. Douglas: Well, you are testifying. I dop’t know 
whether it is supposed to be signed at the meeting or not. 

The Witness: I never was in the office ther^ of that 
lawyer. I don’t remember ever being in Colonel Case’s 
office. I am satisfied that Mr. Philips asked mb to sign 
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these somewhere awai from there, and I was working for 
him. I didn’t suspect that there was anything about 

1045 this that was not all right. I don’t remember signing 
them, but it looks like my signature. 

By Mr. Douglas: 

Q. Do you suspect anything about it now? A. Well, it 
looks like something funny to me. 

Q. What is funny about it? A. Well, it is supposed to 
be a meeting. I haven’t the remotest recollection of ever 
having attended a meeting of that kind. Mr. Philips knows 
I know nothing about that, except what little he told me. 
He was just using me as a convenience. 

Q. One moment. That does not purport to be a meeting, 
but a notice of waiver of meeting. A. I might have signed 
them in the office when he brought them in and said, ‘‘ This 
is a mere detail, and you sign this in order to make it reg¬ 
ular.” 

Q. But you were on the board of directors of that com¬ 
pany, were you not? A. I don’t know that. 

Q. You were a stockholder of that company, weren’t you? 
A. I was for about live minutes, long enough to sign the 
certificate. I never was paid a cent for it. 

Q. How long were you a director? A. I don’t know 
whether I was a director or not. 

Q. You do not? A. I do not, positively. 

Q. How long were you president ? A. I don’t know that. 
Q. Did you ever act as president? A. No, sir; I never 
did. I was never at a meeting, sir. 

Q. And this company, called the Southern Lumber and 
Timber Company, you said had no property? A. 

1046 The president has to preside at a meeting, doesn’t 
he? 

The Court: Just answer the question. 

By Mr. Douglas: 

Q. I believe you stated that this company had no prop¬ 
erty? A. I said not that I knew’ of. 

By Mr. Douglas: 

Q. That you ever heard of? A. No, sir. 

Q. And you said it never functioned at all? A. Not that 
I knew of, I say. 
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Q. Did it not take over that plant at Kissimmee ? A. If 
it did I didn’t know it. I worked there until the day I left, 
signing letters and sending out orders for J. L. Philips & 
Company. 

Q. And the only time you ever signed any papers 
then-A. I don’t remember signing any papers, ex¬ 

cept the stock certificates. But I didn’t do any business 
for the Southern Lumber & Timber Company, because I 
think if I read any letters with the name on tliepa I would 
remember them. 

Q. Well, I have not asked you that yet. The ofily papers 
you signed —you said you were never in Mr. Case’s office, 
and your recollection was that Mr. Philips broug it a bunch 
of papers to you and you signed them ? A. 1 don’t recollect 
that. I said he must have done that. He was my boss, 
and T wouldn’t have declined to sign a paper or letter that 
looked regular. I was there working for him. 

Q. You don’t recollect taking any part in any transfer 
of any property to the Southern Lumber & Timber 
1047 Company at all? A. I have no recollection. 

Q. As a matter of fact, Mr. Yancey, don’t you 
know it to be a fact that what happened was that the South¬ 
ern Lumber and Timber Company took over thb business 
and property of J. L. Philips and Company? A. T don’t 
know that. T never knew that. I had forgotterj the name 
of the concern until it was called to mv attention. (C. T. R. 
Vol. 16, pp. 2091-2093.) 

He does not recall Philips telling him that he preferred 
the company under a Florida charter as it was a Florida 
company, and that Philips did not care to have an indi¬ 
vidual name, and, therefore, he, Philips, was incorporating 
a new company to take over the business, the going active 
business of J. L. Philips & Company. The only thing he 
recalls is that Philips had some plan for the company. 
Philips merelv used him as a dummy and a convenience. 
(C. T. R. Vol* 16. p. 2094.) 

The witness was shown an agreement for sale of prop¬ 
erty in exchange for stock and stated that he dqes not re¬ 
member ever seeing this agreement before or ever hearing 
of it before. He does not recall hearing of an appraise¬ 
ment of the property before any transfer was ma(fe by J. L. 
Philips & Company to the Southern Lumber |& Timber 
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Company, and he “doesn’t know the actual transfer was 
made”. (C. T. R. Vol. 16, p. 2095.) 

He doesn’t remember ever having attended any meeting 
of the incorporators of the Southern Lumber and Timber 
Companv at anv time, or of ever having been in the office 
of Mr. Case. (C. T. R. Vol. 16, p. 2099.) 

The witness was shown a resolution purporting to have 
been offered by witness, and the following thereupon oc¬ 
curred : 

104S Do vou remember offering that motion ; A. I did 
not offer that motion. I couldn’t draw up one like 

that. 

Q. You might offer the motion if someone else drew it 
up? A. I did not offer the motion. I will say that em¬ 
phatically. 

Q. So if any motion like that is in these minutes it is 
false? A. It must be. I didn’t offer that motion. (C. 
T. R. Vol. 16, p. 2101.) 

The witness was shown a motion purported to have been 
made by him, which was duly seconded and carried relative 
to the proposed by-laws of the company and denied having 
offered such a motion stating, “I never saw the by-laws. If 
I signed it I did it through some subterfuge”. (C. T. R. 
Vol. 16, p. 2101.) 

The witness was shown what purported to be several 
other resolutions proposed by him at the meetings of the 
Southern Lumber & Timber Company, and which motions 
were duly seconded and carred and denied having proposed 
such motions stating! that lie did not attend the meetings. 
(C. T. R, Vol. 16, pp. 2102-2105.) 

He denied knowing that he was ever vice-president of 
the company until a copy of what purported to be a resolu¬ 
tion was shown him in this proceeding. He did not remem¬ 
ber resigning as vice-president; asked if he did not remem¬ 
ber a meeting of May 6, 1920, Present J. L. Philips and 
E. R. Philips, and send in his resignation, and a motion 
being made and carried that his resignation as vice-presi¬ 
dent be accepted, witness answered, “Why, it did not hap¬ 
pen.” (C. T. R. Vol. 16, pp. 2105, 2106.) 

1049 Witness left J. L. Philips and Company either the 
last day of Mhrch or the first day of April (1920). 
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D M 

-co f“ 

-» 3 

cr 

a> ca 

ct * 


A Share of oat income earned (during taxable period) bv personal service corporations (whether received or not)....1 

0. Dividends on stock of foreign corporations (from Schedule AD), g-....--; dividends oo stock of domestic 

corporations other than personal service corporations, A..... a .. Tot.il...—J. ... 

IflL Gras income from all other sources except, dividend* (not ux-fading any amount in /i*i,-oct to mlea of capital a-neU or 
f miscellaneous investments, see Item 22, below) {Inm Schedule A10)......—--- -' 

1L Total, og Items 1 to id * i _...... ----- -.... 

DEDUCTIONS. I I 

12. Oad inary and necumary expenses (except s m oowt s rapurted in Item 2 above or called for separately below, and not in- I | 


IlstU;. 




) .* 






12. Oad inary and necumsry expenses (except amoowta rapurted in Item 2 above or called for separately below, and not in- I 

i eluding cost or value of Capital ssetspr miscall-noous iiive-tiucuts sold dunug xaxshio penod/aeo lieu TJ) •from ^ ^ 

Schedule A12): L-!»or, | ^.».3r_K.__ Other expenses, ... Total..;.— : -/ * 

13. frsnptmeiTinn if Affirm -;inrltidingssteriss. mpunimionff. and trthnr In ThMt******^"" 'fifomSchnduloAl:;). ..(J. * *P 

14. Repairs (incfndinjr labor,supplies,stc ) (from Schcdola All)'. Labor,|-- Other expensm,#.. . —. Total..I • ’ ^ 

• 13. Interrat (except on indphtasnscs incurred or continued to purchase or carry obligations or encuriticj. other than oblt:*i- if j j 

i tioos of tho Untied States laiuod alter September 24, ID! 7. the interest on which Is wholly exempt from taxation (t»oe ^ P\ll •»! 1 

paragraph 0, page 2, General Instruct ions) .....— ... .....——~ - . '< *'\ f 

16. Taxes (except Fetleral income, war-protits and exccas-proi-;* taxes, taxi-.* which are a credit undor Section £18, and taxes I //? /* • 

amassed against local benefits of a kind tending to incrauo the value of the property > m o sse d )———--—.|-■ • ■■ ** | • • ■ j 

17. Debts ascertained to bo wor t h ie s , and charged off within the taxable period (bom S chedule A17)--,...V * S 

If, Exhaustion, w nr and teuf (it,*, ludinic olv<«Wcpnee) ifrum Hcliodule AIR)..........—... 

IA Depletion; if claitaodaecari from ihe Collector Form l> (minerals , Form B (Goal), Form F (miscellaneous non-metals), I I * i / V ]. I 

Kona O toil and ga* >, or Form T (timber), fail maud hlo with return.------L-.---_ ■ _X__ 

Total or Itkmm 12 to 19_______ _______— ... —--— *-• . 

/ axacca Bstwxxs ItbmII -........... ..d.^.- -1..:..$- 

>n Mil* nf • .i|»ul V*** Wi) ai«r,UM<K.u4 ia^(ni»«|4, iHcTuitiiitf iliu< <)i> i'l«aS< Si’Ii-IhIa r **.' ■£ ■ 

euotaiTned during the taxable period end not owBpsTwauod for by insurance or otbsrwisf^tExuia^ in U*t votuiuu ’ j /•*, __l , . 

i Atfraiita.tta vt iu-m. IT- aid «.v.) (.Krom Schedule A -1)........ ,* ... - \ — .. i . 

.IfalbMiBe for taxable period exrlueivwof deduct U.iwior dividends and amort i ration of or diflsfence between I tot u* 21 and 23, the Litter as extended). ?- 

2V Dividends received frorngiomejitic corPoraUuos »u,t pomoiial spr\i«w cor|>oruti >n*. stnl dividends upon stock of foreign 1/1/ m 

corporations taxable by the United Mates upon any portion of their not incomes ........ $_.. III 

28. Amartination of war facilities (from Schedule A28) (extend total oi Items 23 and 2G)---,______ _ . . 

27. Narla«»»ux roaTaxsai-y. Plxiod (difference Ndween Items 2 1 and 26. ih«* latter as eortaod ed—to bo eptcrcd m Item A, Schedule f>>... . ... T . .. 

SCHEDULE B—INVESTED CAPITAL. 


.. 

I ... I.' 


<s>Ak 


„ , It <rA\fr/ 

3Xt& (*>(*&. 


AjI'*CX». 


1. Capital, sarphaa, and uwd Wdad profits at b eginnin g of t ata ble psdod as shown by books (from Schedulo K, lino ll,pagi*0).. .... . 

2. Plus adjustments by way of additions (from S ch e dul e F, Una 7) -----------1....1.. ... . 

i Lam adjustments by way of d educt io n s (bom Schedule G, Had 8) ---—___ 

iL 1 (niom ^ x O.... ... ... . . . . ..... ........ ...... ■—■ ... —wm—. -. ■■ . ... *.................... . ..................... ...... ..... ............. ........ 

f. Plus or minus chaaffsa la invested capital during taxable period (bom Schedule H)—.... ............ 

7. Total (o* Rxuanroxa).......— ----....... 

deduction on account of inadmissible assets (bom Schedule J) 


t# 




John L, Philips,et al«,Appellants,* 
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1 


Other expo dm, __ Total.. •. 

ft BP —dw ^ rdTmfwm. Coewimioos, «»4 «»t w iwnpfiM* Hnn in wh«t-vw f.>rm p»id) ifwrm Krlu«hil« Q::i.. .. ,«. 

Repairs (ieeludinr labor, supplies, ate ) (from Schedota AID: Labor, $_—. Other expenses, ft.. . —. Total..| .i r **:.**■»" 

Interest texr*>pt on indchUnB*-* incurred nr continued to purchase or carry obligations or secttrittea. other thou obli;*i- E | 

liens of thu I'mied States Usuod ojrer September 24, 19! 7. the interest on which is wholly exempt from taxation (.see f ^ 

paragraph ft, page 2, General Instruction.!....„..—........—... i . & iv / J n ‘T. ^ 

Tsxes (except Federal income, war-profit* and mocaa-pmi ■:* Uxee, tax** which ore ft credit undor Section 2:18, sod taxes { < , * , ; c~ ; 

MNoed against local benefits of ft kind tending to incmoHi the value of the property assured)-- *-j. - r ** !' . j 

Debts ascertained to bo worthless and charged off within the taxable period (from Schedule A17).....| 

Exhaustion, weir and tear (im luding ol>wU*cerKw) tfrom Schedule AIR)............. 

Di-Hatta*; if claimed sac ora l mm ilie 0. .licet-, .r F«*rra D (luiio-rals-, Form R (coal). Form F (miscellaneous non-metals), j . 

\ J'-ann O toil and gu*>». or Form T (timber), toil in and bio a itb return____-.-L.--- . 

Total or Inuca 12 to 19 — —.,,.- r --.-- ................ . .. - r — --- ---- 


..A. & 


IfaihMtoe fortoxsbfe period exclusive of deduct i«.us for dividends and amort i ration • total of ordiflefence between I tot us 21 and 23, the latter' as e\U':»l»-d;. 
Dividends received froragioaesiio eortwraiu-us ruit porooinl service cur]x>nitand dividends upon stock of foreign s. 

corporations taxable by the United States upon any portion of their not incomes........ .. Jtfl.. 

Amortisation of war facUitiea (from Schedule A2ft) (extend total o i Items 25 and 2s;;.—..... .. t)U?} L£. 

Nstr >mb for Taxaiu.k Pkriod (difference between Items 2l and 26. the litter ss extended—to bo entered m Item 4 Schedule J)i 


SCHEDULE B—INVESTED CAPITAL. 


1. Capital, surplus, and undivided profits at beginning of taxable period se shown by books (from Schedule K, lino II, pagcel)_ 

2. Plus adjustments by way of additions (from Schsdule F, Une 7)......—__ 

3. , TqtAi . . .. ..—.—.---._. 

4. Lem adjustments by way of ded u c t io n s (from Schsdule G» lia* 8).......... 

fb Jtai or minus changes la invested capital during taxable period (from Schedule U)..-....... 

7. Tcrxt (oa R n tA a c n s a .-....... .. —...... 

g. Lme deduction on account of inadmissihle smots (from Schedule J)._......... 

t. Inraefsil capital for taxable period. (If return is for a period lnw than a full year, are paragraph 11. page 2 of Instructions)_ 


SCHEDULE C—EXCESS-PROFITS CREDIT. 




\U, 0> 6.0 


ajmcxt. 


/3| Jr?zl V*/ 



1. Fight per cent of invested capital for taxable period (Item 5 of Schedulo B)...—___1. 

2. Exemption (13,000) (except for foreign corporations)---------~-.. . 

S. Ixem Profits Credit (Item 1 pins Item 2). (If return is for a period less than a full year, soo paragraph 11. page 2 of Instruct ioniQ 


SCHEDULE D—COMPUTATION OF TAXES. 



!]/(<>.,£$ 


6 3f 


L Buam 


L Kot over 20% of invested capital- 

2. Over 20,^ of invested capital- 

i. Tbmlsoefi^utad wader flsctiou 301*. b)- 

4 . F.iese-ft>fts Tax. If eompulsd under Pectin: 


t. AuoorrorNxTlwoowatTT 
37, licnxxnJLS A) U Ka 

MX 4 CXB«. 


E*s-r».>m* C»n.rr (Xnt« 
4, Soitoti.a C). 


- 


1 802, 303, 304(c) or 337 ci Beveaue Act of 1918 — 

INCOME - TAX. 


3 . Net income for taxable period (It em 27. Schedule 1)— 
g; Lam: Interest on obiigaf >oas of 
United States and War Fi¬ 
nance Corporation Bonds, not js/ju at 

exempt 11 U’m 4, Schedule A). J..—flrfjr x 

7 . Excempndjts tax (Item 3«e4, Ot/K ny 

column «. Schedule I») cr.._.. - "*7 M 

« Excmu fwofits and war-jeefits 
Uxee- Item 14, Form 1120 8, 
income fqum Qevera m enl c o n 

tracts). .... - ~~ " 

ft. Exemption, except fur rofeigu 
^£5eKi* unlme ra- 

turn *e fur lees tliAU ft l cvr (.«•#♦ , 

pawgr*.l*li * <-* dtCa 

_ - •• ;•••*• ••‘TJ!**"' * ."JT- 

It, v*fthjoctti. innoutM tax (Xteaefi, l»s itsmefi, 7 (erS), 
and ft) _- -— 




11. Tax of 10;^ on Ttcm 10 

12. Total tar (Item -1, or 8 plu < It.-t 

13. Lae: Incnmo, wur-profitM, nu<I | 

exewn protitf tuus i«u<l or 
accrued to bvrei^n <vmntri«.-e 
or to p'MWwioit’t of the l . S. 
(Fee wtions 2.tHarnl 2lo v c)- 
of Revenue Acted 1!*IS). *. 

14. fncoino tax witblo-M at the 

hMiir. o in *■*.*» of a f-»reiipi 
<nr;«-r.iii*»n not enj'uiriil in a 
ba<lo or bti-nt-m. uithm I'.o 
U. H., oi»i n- t liAiiinc ni.y 
offiro or place oi bu in - * 



oi Lu hi 


l”i. BahuKtinf t»g (Item l‘! * ni mw lt«-uu* I3j|ii-1 It) ..— 























































•fcHUKU E-— CA>ITAL. RURFLUS. AND UNDIVIDED PROFITS AS SHOWN RY BOOBS 


ANY APJWTMXNTS ARE MADE THEREIN. 


n. StcekaetaaUy outstanding at tbs and attha pracadlng taxeW* period ahouW be an treed In till* aebodulo 
lalbeextsntthatitlepeid Up. If stock or shares wecsLssuwl at a nominal valus or without par value the entries 


••Gsc* tha amounts oh the hooka In reepeet thereof at the close of the preceding taiaMe period. 

KS. This Item should include paid-in surplus par books at the end of the peered Inc taisUe jvtW. If any 
•meimtls claimed under Section as (a) <J> of tbs Revenue Act of ISIS or under ArtHc «7 of Regulation *■'. tha 
■■mint claimed should ba entered under Item 1, Schedule F, and not In this schedule. 

XT. Heasrcse which npnunt allocations of surplus and were not accu mula te d through dadurtlona nel* 
tn computing net Income aa returned la pravloca years may. If properly axplaiued, ba antared on Una 7. Much 
antrtss should ho Identified and lfiursamryfaconcllod with baianca-sbeet reserves. 

RIO. If tha corporation had on hand at any tima during the Usable period any trveeurv et*»k, r«pl*» «f tha 
Jama] entries coverin'? the "ri final Issuance, it pm mealon end any subsequent adjustment.* luelJ la* furnMad. 
Tisasuj’j stock Includes aU stock reacquired by tha corporation and not canceled, regard I*** of tto mw« f**r« 
acqufcltian. 


Item. 

Amount. 

fbpkal stock pakl u;> and act ueliy ratstendlacet thooloee of the proording year. 
1. First praJerrsd—... . 


* 

L Second preferred^. . 


g. Common..... 


A Torsi...... . 


fiurplusaad undivided profits 

L Paid-in xurphn .... _ 

7]<r>u/ 

C. Earned surplus and undivided profits.. 


7. Reserves, additions to which are not deductible la oomputtag net incuse 

(to be reconciled with balao^Sset lumen—_ _ 

. yj-n*- 

E Other Items (to be detailed). . 

. &4>tt 7 .t(> 

E Total <w Inus d, 5, •, 7, asm •.... 

' 7' 7 0 

IE Dedtrricn on eoorant of treasury stock. 

. . 

11. CbpiNlandsurplas at beginning of taxable period as shows by books 



SCHEDULE F.—ADJUSTMENTS BY WAY OF ADDITIONS. 


Ft* 1/ an addition to invested capital la claimed In Item 1, Schedule F, submit a s t ate m e n t showing 
(a)the kind of property, (ft) tbo year in which it eras paid In, (c) from whom acquired, explaining hi* r.-l.' ion- 
ship to tha corporation, (J, tha actual cash value of such property at (ha date whrnpaid In. <c) t ba |**r vJue uf 
•lack or dbetea Issued thereto and the amount at which such property unentered In the accounts.!/) thrills 
upon which tha actual cash value ortho property was determined and tha data when inch determine) k-n was 
made, aad (#) tha amount of depredation mtahiad on soHi propwty from tha date of aoqakmeB totha twgtanlnc 
Of tha taxable period. 

F*. V an addition to In varied capital la dal mad la Itam 2, Schodula F, submit e atatamaot show ing 
<*) tha kind of property, ft) the year In which It was acquired, (r) Its oost, (4) the amount of dvprrctaiicc *uw 
tatned on such property from tha date of acqoislticn to tha bactnatac of the taxable poind. Htate al*o wh« t Ivr 
each item sought to be rostered was actually oaed or amide at the beginning of the usable par lod W*-re: uas 

oxpeaditmes, when mode, written eff he lira of depredation?.. If so, explain what a-menu 

havo been made to provide fer dejradetlon hi view of tbo propurd restoration to surplus. Addition, m ibis 
tan are eumoletlvc to the beginning Of the taxalde period. Foe all odd It tons hereunder provision must be 
made to depredation to the beginning of the Uxabie period. 

F3. If any addition to Invested oefStai la claimed la Haas *, ficria-itls F, atau vpadflcwily U « am.- ir.t of 
depredation written off each year In tha books of the oaopeoy and tha amount allowed as a deduction to f-*m- 
pattag not income. Add it i o ns to (hie item are cumolatlveto tha begiamag of ths lasabb psrl-d. 


fmt. 


SCHEDULE<m 


DEDUCTIONS. 


( 






y 


■Item. 

Amount. 

'! JketnalcaNi value of taoan.la property clsartr and sutwtsiitfeRv Inexseasef 
W ttlw u(.''.«ck U’url llcnkt« «IUo uA « *i(>m .*«a.uk-r»lioa (**>-> 
fiwesf^T t'Arri^ u tSS*uri vp' ... ■ -. - 

, 'HfPU 

1 AddAiays to surplns ( Articles DO to %0 . ___ ___ 

__ ZOt^. 

S. Brprertatiru or'depletion charged la the snmuari of the e«poratlon but 
dmsUowwa by tbo Department as a dedustlra an tamm»4asntunBL—... 

.. VlW'.. 



a , fjr • SrW •_ ^ 

j * 

*. 21—... 



Oh le ray putsnt, copyright, asevst P r oc sea, or fohonla, peed frffl, trademark, trade brand, franchise, <♦ 
ether stofler ImajqcIbWpror’crty, paid in far atari:, c jtW « ut amst by the corporation? .UlUJA#:. It 
pot emacsd spsoflediy aa euch. Is tha iotongHdc vahm merged uadsr ray ether tills or titles on tha book* or 
hahMoesbaetl sobmlited with UMsrc'u'Uf JzlsjMr . Is It entered on tha books at a raiue ta VL9V°t Us 
miaslqwh veins when paid laT l/l/HJtc iBssccmoflbaparTaloeofihastackiasuad thrwtorT QjJTiVh. 
Za tha aggregate of roetrawvti aocnlrsd prior to Ranh 1,1V17, cntmyd on the book* at a v\)oe Inexiv** <,/ r> per 
•rat of f.ha parwolao of the stock outauudlogaa Kerch %tmrt/22&Y\Jk-. la the aggregate of »u- h assets 
•aimed onttw boots alavatoe in exewafXforeeatofthe par vskae of the stock outstanding at tbs tvgianlag 
of lha taxable period? /zU OAU L l. 

If the answer toeay of the totgaiag qurrt leas Is “jus,** submit asfatrmeot showing separately with rr»pect ■ 
toeoch erase ergobvd f|) b efore March I, ttt:. and (l) on or after that date, (•) data *f arqui-lUcn; ft) < **h 
value at that dare, with * cam piste explanation of the beds open which sorb ends veil.*' woe dctwmmed, 

(r) par value of the stMfc!oar4thrrribr (d) j<ar velar of total stack outstanding Marrh L 1917: <r> j>*r r Jw 
of total dock out^iandh^ai tha hspunlag of tha frsblsyw<Dd;(/)tha valuaat which such assets aro enured 
ua the beaks of the eerparwtlcn. 


yreoslved 


shout or -latemrat of trih coloration making thle rctorn showing tha values at which i 
or transferred were antcred on tbo books. 

For the purpose of determining invested capital each asset so transferred shall ba valuad fa) as UstOl in tha 
possesion of the previous owner, if a corporate n, <r. if not a corporation, ft) at its cost to siwb previa* owner, 
with proper a-ljustmcnl s for Iwws and Improvements. 

fit. Is any property fin*-lading phy Oral property, sararitles, and Intangible property) paid fbr with emb 
or with ot Iwr i unjiUe proprrt y entered on t Iw 1 -ocks of the corporal km at a vutuc i^exeess of tha uncunt of cadi 

paid (hcrcftir or the acturd cu h value of t ba !ut?lhla property paid thrreforT ...71 _ If so, submit a 

statement > ho«lng (a, fcln*l of i*ropirty, ft) amount of cash pah) therefor, <t) actual cash solus of other tangii-le 
property p*id therefor,'fd).how that value was determined, </) value at which the prujurty la entered on the 
l**** of i he corporal ion, and < f ) e cress of f0 over .ft) or fe). This e sores must hs enter* d as Item 4, Schedule 0, 
for t be t arable period. 

fid. Ileai slsjuth provision been made in tl:e accamts of the compenvjor (a) leasee of • 

kin*i t ., ft) -IrprwUik*:? — .vALak*_, (c) ohsoi eo o e noeT _, i 

mimRU«te|M»lts,tlml*er supplier,and the list 7_^. 

If a>b *iuate rliarge has not I* • n m»!t for d> ftevUt kn, depletion, ohaoleeceoce, end other teases, end the 
value of the profvrty ha* not levn m *intatnrd l-v repl.uvarnts that have leva charged to expensr, proper 
ed*litk«mlrtKsrr* »iheptfor mu*t »< computed for all yean In which they wrre not made on the books, end the 
total amount of vuch charge# must l*entn* <1 as I trm 5, hchcdula G. 


Item. 

Amount. 

1. Valuer km of patents, eopvrfcrht*, wrrt procevse*, or formula, good wOl, 

trade-uierki, trad* Wamis, franchises, or other intangible property_ 

2. Valuation of tangible property paid tg Jar stock-... 

X Valuation of aaris acquired in reorganisations........ 

4. Appreciation. . . 

, 91SYUS 

. / n*yv,' . 

'yicmS 

5. I >*prcc let Ira, depletion, and other losers... 

.. 

. .31*yu/., . 

fl... . .. 

. Tuva/, ... 


. JUy*' .. 

X T./Tsl Dxntrttoji!. . .... . 

m 

• 

• 

4 

» 

• 

1 

• 

• 

1 

1 

1 

; > 


SCHEDULE H^-CHANCES IN INVESTED CAPITAL DURING TAXABLE PERIOD. 


i of tha Mewing 


1. Changw* In lovmted eapitai during tha taxahla parted ordinarily arise la one or i 
ways: 

Additio n s— 

(s) fly eela of capital stoek foe cash or by Uw issue of capital stock for tangible or otiMrametai 

ft) hy payment of asms moots by stoekholdsn or by creation «f paiddu surplae by oonSribotlau of 
st**ckb«i)deR. 

Oeductkm* - 

(r) Ify Uquidatim of part cf tha mpttal by n ties mint of stack or by parebamof 
out *>f cvi T s a t aarntngs. 

(i) By peyaeut of a*h dividends out of m ini ng s of prior y ears. 

(t) By pay mast af FrdsmI Income and profits taxes for the previous yean. 

The* loners aim hreprrt to taasa witt occur in aemiy awry case. Should no« 

|brtheomta»inut!‘*«M !• stated. 

X. Th* foUowing Iwetrtv-siwOB should be foOawed In making the above sdJaatmsnU; each Item dhot fi d ba 
dmiruab -1 a> an wt-Uu-.i >t : -*iuetwm. dsdumwn Umg dra gn e t ed by rad ink: 

ft) ff-tacs ui.KXtd lor owh. the actual cash rearivwd tan not the amornt of dbraust) should be mrismd 
In tkw trhclulr. Assets'other then ouh) pa«d in for stock mast be rained in a rvn r rt sn r a with Sect km gas (a) (J) 
of tha H* venu- Act af 1911 

(c) If capital* iwit oft he awperwrim Is raaequMd botnet paid Ik out of cunwat profits, tha sat of an* 
sto> k sh*«s!d ds-}<rw: irom u> vasud capkal. 

U) Hr port dividends paid out of pnfits of prior yuan bat not dividends paid rat af profits of tbs taxable 
period. Aor disti.buti® made daring the Cntfi&dayseftbo taxable portal shall bo deemed to have barn mode 
from earrjncs or pr-Cu acrumoiaUd during ptweadteg taxable period; h<«t any distribution mods during tha 
mmamlrr *.f tha Us >1 do period shall ba d r o ms il to have been made horn the pecfiN for that period tot 
that so. h protUv are eutn.*teflL fSea Aitfc la 1M3 ) 

(r> Ths amount of F.danl tneeaa and profiu taxes payable shraM'he Ptraded and dedusted 
__ wh**a do* end (4ya -le wb* i:» rrt»i v o tut* V*s w| **p on the bosks or net. (See As tut e 1 

u. )F.u f- I .1. • *«'»m*» s S-iObuuM U*g»••#* «'>r «»**>••»*«*.•■ 

A. The net ehan .*»» uot roportwi in Ncbaduls L. ifnot m eceordoaoe wUh that 
k, it stielra~s ■f—*— *!:uol>l to fully nMnc.isd therewith. 


m of the 
UettM 

•soy* a «k-t « 


i reflected 


—— . -n Tr "JTk RUT 

Nature of addttkats 

X 

X Vund*r 
siOwn 

4. If for 

cash, slate 

X Amount of melt 
or cash value 
actual!' received i 
er patdouL 

A 

Namtwr 

of da vs , 
•ffivti »r. 

7. Adjusted averaga. 
/fUsmSs CUawSt 

ml UMhaeuocua i 

i 

Dito. 

I 

, i 

*<>t4 •r re* 
assured. - 

prraper | 
jfeilVw 

\ (UUMSaSi ) 

j 

' 


f x j a. g. i 
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SCHEDULE J.—(NADMHtaBCX 


& 

9 


c 

05 


c 

03 


03 

cv 

a> 

*& 

a> 

2 

(a 


So 

< > 2 
ca p, 
• T3 

a> 
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of fte taxable period. 

73. If aa addition to invarisd capital la claimed la Ida 3, e**-*^* T, sabott s rfalwaswt vbow-inr 
Cl) td kM ol property, (A) tbo year ta whkh U was acquired, <r) its east, (d) the amount of drpreruticn sos- 
latard an sorb property Iran the date of aeqoisHiao to the beginning of the taxable period. HUtealvo wbritwr 
•tab Item sought to bo raaterad was actually aaed or neoi-te at the hegtaataf of tba u*»Ue period VtVrr: um 

•xpndftnm, when node, written off la lira of depredation?.. If bo, opiate what a-tJu'S imm« 

dn boon teado to provide lor de p ree te tten te view of tbo propread restoration to surplus. Addition, to ibis 
item are aomalettve to the brgtentafitetha taxable period. For all additions hrtrtmdrr prowlsfan mvtst be 
made lor depredation to the bcftantac of the taxable period. 

FX If any ad d iti on to Invested oe(atal teelalaad te Ham 3, Scbs^xle F, atau epuriOeeUv tt * am., ict of 
depredation written o3 each year te tba books of the company and the amount allowed as a deduction ta r«m- 
pattagasttaeoae. Add it i on s to this Item areocmniaUro to tba beginning of tba laaabls parl-4. 


Amount. 


etnal cash raid* of laocPrie t^-operty cVarlrand seMsntlallr foesmarof I 
par veios uf.uck U'uelllmU ur at lb* ..wl, at m»~t .uu.«lHeM |mi<i 1 
tbrndor . Article*oeeod >07;... ...... 1 


3. AddlUoostonaplesf ArUcdcUotoMSl-- 

3 . UrnrecWtra or depletion <• turned la tba a cao m 
dWknreo by tba Department a* a 


of tba eorparatlon h*t I 


'fat*:. 

fe.. 


(*) By payment uf ca*b divlnmda ant 
</) By poymariaf Frriaret lacunae and prefito tsm tor tba previo us years. 

The. loam *iu>rre{**ttoteses e ill oc cu r te nearly every case. Should eo change* ha noted, the nae 

lor the omission (tumid Instated. 

3. Th* (oUowtng teaUteHteoa should be followed ta mitehtg the above adjaatmsnta; aaah leant Should be 
dad.ruat>-1 *.> <ui aiMitiui. <<t : -daman, deduction team dew rested l>y red ink: 

(a) lf-t oca talisofd tor i-asta, tba artael easb rewired Mart not the amount of dtseount) ibonld be steinf 
laibutdw lute. Assets < utter then cate) peel te lor stock most be reined ta aeoardanos wttb flection 335 <a) (3) 

Of tbo H. v<au~ Art of BW. 

(e) If capital ,.iwk of tbo emparetten ta reereptand bat net paid dr oat of currant profits, tba ml efmfc 
stoi k shieild to 4» •lirte.: from inserted capftal. 

id) He port dividend* put out of profits of prior years bat not dividends paid Out of profits of tbs taxable- 
juried. An- disti >buf ten mads darlnctbeCnt 00 days of tbe taxable period shell be deemed to be vabem mode 
trim ean-Jnc* or pr<ks aorumulotad doting precadtax taxable period; but any distrll.uUcw made duitafi tba 
fmeiiMier ..f tba U i vita period shall bs dreamt to bar* bora made tram ttts profi ts tor that period to tbsoxtant 
that w b j-ndti in> Mfbirst, ffisa ArtfclaMO > 

(/) The ur.nnt «l r.larel taoome and profit* taxes payable BrilUe prasntad and iliitnslifl asoftba 
datea wtw*n doe and pay-.v la wh>iVr n r w w have teenm ..pres the beaks or not. (Sea Asttete MX) 

a. l -1 » 4 lto.t 1• i »»• • •e'Un.ut tWi aneutd t» fcl. «f- tor *»-. tisne. W «e , eeee«.l 'tM . « ief a e»t e 

amapplkalUestay t«L...u*u* .-rnwoqolstuaDeribeecnMf soon sstek. 

4. In cotaasn • ester tba of ds. • rsmstmng m the UtaMe pasted riactudtag tba data ofchan|«)- 

*. Tba net rtsan we ata repent in Modal* L. if not ta areordwam trite tb* tarrresw or daoraaam redacted 

ta thebelow*sheen u.V.x>M ta roily rseenc.ted tbarawitb. 


| 1 S'ur'ef ♦. Iftor X Amount ofm*h a. *dliwted 

Nature of add It Ware I X ofvhere* ceeb, rtaSs orresti value Numiier ! _. w| 
sox I deductions. I Date. voider re- pnee per act mil' rewired of «Uvs 

e.-qu./vd. share. or paid out. effretive. 


SCHEDULE C^-ABteWTK 

Ol* lots? patent,copyright, asetat p raosm, or fd^ala, pood dll, tradamaric. trade brandyfranrHsr, <♦ 
otter stmOsr taunsUiWprorvrty, paid in tor steci, c jTted as ut aaast by tba aorporatkmT If 

not enured Specific..'lyaatueh, U tba loianti ld e vebie carped under my other tills or titles on the book-* or 
bgtaaoasbsats submitted wttb this JXlOhte . 2sit entered aa tba bosks at a rsiue In exaevof its 

Mtnalcesb value when paid lnT-V hAUc Inaxctasof tboper valoa of the stack Issued tbnretor? Cc/jftljti. 
Iatteect!wCStaofyin*rowmaocn>sdpriertolfa>riiI,m7,antamd ontb cl»ooksatav!Ooe incz<vasof‘Aiper 
ant of tin par valaoof tba stock outsundlop** Bards X W77 /jJjZVXJk.. Is tba optmeate of *u- h assets 
catmad esi tba boors at av^lue Incxosasofafipsreeateftbepar rates oftha stock oatataadinp be u^mcia* 
of tbo taxabta psrlodT 

If the answer to any of the fcrc«oinp quart leu Is “yes,*’ sobxalt a statement showing Mponfely wttb re>prct 
pnaocb asaetaaeqabrd ft) before Birds I, at:, and U) on or after that «Lue, (e) <b.:« «f arqu.-aloa; ft; i i.h 
site at tbat d*fe, with a emapMc erptoncikm of the baits open winds soih cask veil.- was determined, 
(c) pt£ Tel no Of l be stePk kaard Iherrfcr; (d) inrraloe of total stock outsfaadbi* Barrb X W17: (r> j^r v^lue 
vf tfftal rtrdr «ot et tba h e pinrUny of tba f srsb ta ywtad:r/>tha vaksa at wbfeb xaeb aarett aro mured 

an tba bocks of the corpora ires. 

If Silt be tetangtfdrf were anfialrart )<(orr March X 1*17, tba a— t by which ft' axreads (I), (r\ 35 pm 
«antuf(4S,crS per rent of n, which#, rt u (owa>t, most l» entered a* Uses t, Scbatar M^krfba tsutd* tetstoa. 

If the Intsnp.'tae were acquired on or altar MarA X 1W7, tlw ernouatby whtfb tbsaatry in w • rrlaim.- to 
sack tfltflBfifhltaeanode (b; or <r) rrUt.ic Uxrrto, re 35 vr rent of (r),whlrharer Is lowest, mtut >« tu. i i.led 
la item 1, Module O, for tba taubta petMd: Pro i U£, Ttiat If tataayitdrs »ef* acquired ',-fnrs Mar- h j, in:, 
aadateacaoraffrr Mist data, drdmikn shell be ma>le so that the amoant tncfu-Wd tn to'»•'►<! e.;.tui f-v the 
yw pa gnta of te ta ug lbtas shall net owed oast of the par s aloe of tba total >toek outstiiodtop at t !*■ Wpiuntofi 

aftba taxable period. 

Xom.— If tba staA of On aarpcratlon wre bnoeiat anomteal value orw-thoui par value, fur tbr purpose 
aftba computation tn Itt Item I,lbe pi valuerlk*ii >u«imnrd to In flip bur mxiwt waiar aa uf the d ue nr -totes 
aflasoa. The miffs value so drusmterd of stork ouutaadtap «d Bardi X i*tf, <rw* tba Wtaatec *d tba 


fanahts psriol, sh-.ll he tba t-oris fcr tbn campatui too. .. 

. 03. I* any tangible preparty, paid in Ur Stack, rare .el a» aa as^t 1 by t»« .-.xporetiaaf 

ffm, la It nstasadna the bnate at a vatoa tn axcreaof Its actual raah rater wnan reeatvsdf’ wWt'. in 


dfaa.lalt aitesd an tba boate st avatoa tn iv-aw ofltaectu-vlreeh rater v nan reretredr WnAr. in 
tscamof taeparralnaafthateoakpahl tbarsf irf . 

v—n tbs an.nsr tansy oftbaf—fiatefi g ntst f ensB^yva.." reimft nstataamt ahuwiMp <*) kb.-i of jmiretj-, 
y when arqaBadrif) par vaitia of the atock pafdtbnatar, fd» jrtualesuh value of tt< (anperty when poij.n, 
> tba bash an white that value ww* dstsr nJ ned. (/) rein* whirMbep.-uiwity I-mured.at the <vrpnr.»tten*t 
Vfexand (p)atenant . y whichsn>*b vataaa- -redsthaellowablo value un-Vr SecttnnSii'.a) ,«> oftbn Hawreee 

XafltU. Knur this amount aa item rcbedulaC, Bribe taxtaAstePfA”!' 

jpa. Waatbabqrinemtvln t c w par s tyl. raorjanU^.orwgsoti-J^tedOfw*. Its oeTwreMp. hSayartor »* threw 
kmateawaanbipafiwapasty aT.er Bat tX***^.. . .. Hsu, answer the foit*wt»f qixeuwns: 

b; Did an iatareet of te per cant f* a<wo la tba busiaws or in the property w hi. h cltaaev-tnrrUup mo «ia 

\mnttef nftbeaana Kfaaoa. ocpmatkna, auarKtuns^or jarfta>4>ips er «.faa>«ftl^-n-T . . 

TT«« scy of the assnrs entered oa tba baiata of the osTporatfcem-Ataxthi. return *t eiucfc*/ value (ban 
books Of ft* ]••*. d.-cr !*rt .. . * 

y t sadk pwvtaaosvf was but > nr; isaflm. ad.-b a statement ata« < l. tU cut «f j. qnHikes».» 

Mans "wmref any aMsttetramtatador rewired, (3) r«pamtltm-"»>o:-..i»». t>: t«rh*t A.tef.^i»»'^n,«»t 
A tpaae'.' anf dsilirfsdmi na n a isafteratuabni Itadt t, nu,>>y tu-.'-> on«.-i, i tbr *!>>#• 

IsfO' lafifsi taplsfkte. is tmpah—f llaiuiln ilai■ uf m n iinaiti nh|ni t.r. 

) tall, or eu’utsteBfly alt, of tba yvepwty waa arqqmif trims a • •-«; <*• ii*« •Uirep.'tN- t»s_>4e j«ri. d, 

a Wtatemv<hastabCnirhptedrreataraarpnraltennsattWlarsuaii)/..fHwta»*>i» pariodandasattba 

I l Wl t tai ypriarta fb a tre ns b roftbaprspsrty tatbetsa p are tk ai m alla f tbreimn. aadabwa UUnre 


Z 

_I___1 


SCHEDULE J—mADteflfrmx lift, 

Has tb* rtrpcretxv any taadabafhle **•-« fk r.,itnkbtedupf otter i Mtetfta sutfHPflte 

oftlw tiolta>t Mater,theliwwoe f.«re Whj .4 Uni-t laufjr 

If so, attaab hereto a staietaent show mp Mr th*. lasabla period tba <MU tailed lor teTtenm (•> •»(/) of ttts 

afibe-'.iie. 

If tlie iorocur from -•icf» arwts «ret«i • m fwrt of pain <r i*tAtfrcm the tela ar after dtepeatrian tbsreoX if 
lf*!l.r j-«toflbr .nU-re .1 «krt.e:frum •o.beare’s.«ta*:' \tterlndrd attesnsi teroms b aaau w afttetttalMMan 
cafbafirdu ">ou wiufitrrrst utel.r :. r:i.m33t«» u>ottoe i^renua Art of t#lX thennronaapandtefi part of 
]l«aoa|fUlinv.-,t«dii' vtMbessrtsii'Ie.tu.-dan 'dtiAwthlra'wX Insurhtateset f rtbtadetaA— 

<«> tbs rarl auvk tn-te of in 'Wiarderi v»d treat - >1111 i w b m l tteenmpuui i-vt of ths perteftite rapflaJ 
invested Uavr.tu wbbb Udsamrd an ada>Msiula«aatei 


Fur tba puryoos pTlt. <rbedo»siaMm*wiHe awety <bKVfi valued at rest of arquisitlon, aaerpt tbat if tb* 

taxpajwr**»«lrelertf> l, ie- , iiiHie»»»;t..ii nt.ru.....haa^t-'m wonUu.-'rwtih Am to iw. Itirntab ns 11 m n 
iit.entor. ft.cr* ^.li. 1 -.- t.|..t« Utaoem'-.f «.r»*Jta. AtelvBUa aa- tv shall te s thri as i ret b ted la fattai 
n».l .*!) •! the K.. • r.re Ad .flu- uhl \rt*. WsMt Sta.wt ‘-i, and tat of JlesttteOaa* *J. Tbaeverape 
aw.-uda- >t*oI»* bkiii.l>>- 1! d.iria<> \v*r mar or.il.-uvH U.l. troaiiMdlky dtrUtn/ b> 3 the sum at 
t ft* amount -d .u U asi-ts to kt at ttoM-o -yw.ipt ofthe i*\ai>pert.*l and the amount h«fd et tbr r&t of tbataxaMs 
priiia). It,'.v;«i*vt_thrt.’nv!udwfu4;a , « * .1 * t.m*• !'■ ■k-trrwttx.l(nwatl• fb*Iwhuxvsbeet**attb# 

ie-ft.iiuui o/tba period of;- *taw*ibr*,w;t>t>w;t.iuvi«?‘ bvftk.l arlOand..' tb* batenre sheet aa at 
tfvc#*.'d'.f»keprri«afe.'rT>->piwvbnjlya-t; -i-*f. Butiietan t^>edwnwc ty taia h ta p a n o ’d asw taf aa lt a t rbawm 
h . ' taken tUw lu tbaaiuount of r-u< bavu;.,«b*f. rrme* amount taw.t la drummed aa p rwrtfiad te Aftkte 
kit *f k*pui*Moo» «X lOMitbfurevhow iu<i.-t*tl— 

If) Tte r-mapuleiion of>nrt» atuoual; 

tr) Ata--.M - t in*.;:nu'i. i- tokiat l*r..u..;..-••itJUstavaWeyaffaf^ 

(J) tai-i- I "i iu~!<.il . ill • *'v ttbrll st >-n-l dtsts’^f prnut; 

(f) Aim; » .I3u i-t . t «*.. l ->. ..Mr 'U I'.iAlUls: lop lial; 

:/) Atu act «-f*disf. i I' "t».t.. id et tw.iswtos of l ii x abte t v»S*»t; 

./» ASi-Wi>il-Z*.t.* *- .< .’tv *.. At at lh»- ■ ef Usa'-tefBfwal; ^ 

V,t A*«n"» W".-a «f i ?•»!••• •1r.» vets belt .lurin' t avail* period, 
to i*utn«tfs*‘rh.» •*'. 

(;> IVfomilaes wl>.. r. .. • is .w i > 

IM.. paf*vt»» «.-* .••Cl- •!■!•**' t .'lh* aui-uut a;-;we(ti^M» ttueT. firtadu.’r B.tu "wlsJ to wbMlbtea 

daittnini wu arv- mit sfi iae.;.u assets, wtetb tasukAtetataaaa on ten kteritaft, . T1T *- 


























KIND OF BUSINESS. 


•« 1. By masm* of the k*y Iotters given "Wow, ideality the cnrpuO* foil's main income 
'jOcdudug activity wixk one of the central da***, and fallow this by a,y^ecul description 
fJ tV> bmdnew exlTicicnt t • cive tho information railed for under each _-.-r.oral 


(A) Agriculture ami related industries, including fishing, Jogging. ieo harvesting, etc., 
fariudmg the ieu.«ing «.» euch pcopoNy. State the product or product*. (It) Mining and 
quarrying, in. lading gas and oil wells. include the basing «>f such iirv>porty. State 
product, or product*. (C) Manufacturing. Suto tho pr.*Iuct and also tho material 


quaxryinj, px< ana oil wcJlt*. 2 iu 

tlio pnduct or product*. (C) Manufacturing 


J rr»j>crty. State 
so tho material 


if not implied l*y tlie name of the product. (D) Const ruction. Excavations, building*, 
bridges, railroad*. olnjo, etc., also equipping and installing »ao with system*, devices, 
or machinery. without their manufacture. State nature of structure*‘built, materials 


_vocia! pr> . . . . ... 

cr water; electric light or power, hydro or steam generated; heating. itanu or hot water; 
telephone; water*.,rka or power. (E3) Storage without trading <>r profit from sales. 
Kievan r, warehouse*, stockyards, etc. State pit duct stored. (F.4) Ixwidng transpor¬ 
tation or utilities Suto kind of property. <Fj Trading in goods bought and not pro¬ 
duced by the trading concern. State manner of trade, whether wholesale, retail, or .com-/ 
mitfuon, the product handled. Sales with sb-rage with profit primarily from sale*. 


Bevetml of them with no predominant butinc**. or (b) for other reasons. * 

2 Concerns whoso business involves activity falling in two «»r more of the ah^e 
general cisssre. where tho tuvie product is concerned. should re)»>rt business as identified 
with but one of the above general clast'es; for example, concerns in A or B which also 
transport and market their own product exclusively or mainly, should still bo identified 
with classes A or II; concerns in 0 (manufacturing) which own or control their source of 
materi al supply in A or 11 snd which also transport. sell, or install their oint product 
exclusive'y or mainly, tdtould he identified with manufacturing; concerns in l) may 
control or own source of supply of materials used oxciiu-ively or mainly in their construc¬ 
tive work; concerns in K l or E2 may own or control the source of their material or power; 
concerns in K may transport or store their own merchandise, but its production would 
identify them witn A, Ji, or C. 

i S. Antfwen: C' 

U) General class (use key-letter designation'.. .y.. ..... 

i } b) Main incocut-producing business (give specifically the information ca.l!<d for 
under each key letter, also whether acting as principal, or as agent on nanaiis- 


inactive c.» in liquidation). 



dkelLfi.tJJ. .. 

OTHER CONCERNS IN SAME BUSINESS. 


0^2 


iny&r 


i. Enter on the following lines the name* and addreews of five represents! 
locality or aectiou of tho country engaged in the suno kind of burin*-': 


and odd raw of five representative concerns 


INCORPORATION. 

f. Date of incorporation- ..J. ~X- Q i-H-- '“' Y l _ 

g. Under the lawn of what State or country?.. 

reorganization and acquisition of MIXED A^REGATES of assets. 

~7. we the corporation, or «ny of iti predecessors, bc**i(j*oruuii**n.\, or las* it. or a 
pidtnwf, takoiwover a going business or acquired a mixed aggregate of tangiblo 
pmnevCy, patents, and copyrights, and good will nod other similar mtangiblo property, 
nod paid for soch prop e rty in whole or in part with itock or other securities since the cloeo 

of the preced in g taxable period?-- 

i 8. If ao, furnish a brief narrative history of tho busman and submit a statemout 


i 8. If so, fsmieh a brief narrative history of tho businem and submit a statemout 
4mw ia g: 

s) The aaae of the concm taken over (or from which the property was acquired); 
i i) The^ nature of the assets and liabilities eo acquired; 

A Tub total par valuo of the stock issued therefor; 

i a) The value at which each ciao* of ameta wse carried on the books ot tne eonesm 
jkoat which acquired (submit a balance sheet of the pr*dec«<Bnr concern m. at the date of 
itii | iiiril l isi is east Tim rlrrn nffti lentaccoontingpericd prii r i b i s st u ); 

(«) Thavahia at which each item was aoWswltn the hooks of the corpoeation making 
IfldsMtum, and full details ei any adjustments subsequently made pertaining thereto and 
tSa'basieon which such revahiation was made. 

9. If patents, copyrights* secret pr o cessus or formal*, good will, trade-marks, trade 
Hiiaia. fnnrhiaiT or other intangible property were arquired, state aim tho tm.i» on which 
their vahea wee determined and now they were paid for. 

10. si the timo of any purchoee or reorganisation ss contucnplsted in quostion 7, any 
|togarty was entered on the hooka of thaseocgauMd concern or any vendee predreemor at 
& wmaa ia extern of thet at which it wee earned on tbo books of the vendor concern, state 
fte botfe on which the revaluation wae made. 


Armjjmam with other corporations (to be answered by 

^ EVERY CORPORATION). 


IONS. -V_ 

IS. Is «rvor SO per iv.tit ot your outMtanding voting capital stock as Veil as over 5© per 
-cent oi -ttwieutotainUug voting capital stock of afi.jtlwr,oorpuraiion^r^d other _co»pe«.- 
tious ogvod or controlled by the same individual or partnership or by themme uidivTOuels 

or partnerships?.—___ . _ , 

1 .questions 11, r*». »»r 13,or aay of them is *• V»r<^ta®trom the 
Collector of Internal Jb-ymue for your ili.ntrict Amliat. d Mirations tIucstionn»»r.- 
Form 819, which shall be Idled out snd filed as a part <>i thia r• i urn 

VALUATION OF CAPITAL STOCK. 

15. What wae Uio fair value of the total capital etock of tho corp .ration an determined 

in tbo lest aasnamont, if any, of tlw capiut etoi'k tax 8 a . —r„ J>ato ..f that 
a a ao atm eut? I^ .. ., p .. 

/) PREDECESSOR BUSINESS. 

16. Dip/yon file a return tinder tho kuho name for tlw preceding taxable period? 

Answer “Yee ’ or “No”.Jt4a 4.. m . > If not, wae your cor|-.ratiun in tinywav on outgrowth, 
rosult, continuation, or runotuzaticn of a business or bueui<->M'.a which wae in txivt<-i«e 

during the taxable or preffeding period? A newer “Yes" or “No”.. .O^-CTT. If an>w<*r is 
‘ ‘y<*. * give name and address of each producosBor businors. 


Co 

cr > 
a *o 

■a <n p 
?o o 3 
a • h & 

3 h-> 

ca s» 

* 3 

cr 

cd a 

CT >• 


BASIS Or KEtUrUL 

17. Ia tliis return ma<lu on the bane of actual rc« ••ipte ami dishunmmcnta?.„..’^4~' 
If uot, describe fully what other banw or method was used in computing net incomg._ 


GOVERNMENT CONTRACTS. 

18. Havo any adjununeiite been mado during the taxable period on account of con¬ 

tract or coDinu-t* between tho Government or its agencies or in any Government contract 
or contra, us, in which you dorivod income directly or indiroctly, through the operations- 
o i a claim board or otherwise? AneWsr ‘“Yob” or “fro" — -If so, state the amounts 

involved $.....; whether or not such amounts are included in this return 

....and, if not, was an amondod return for 1918, accounting for the 

additional income, filed"V .,.. _ Submit a schedule showing full particular* 

ot the .-on tract, date entered into, date the work coasod under said contract or contacts, 
and tho suiountand nature of the Ofljustraent. 

PREPARATION OF RETURNS. 

19. Did you employ anyone c*pr< tally 1o prepare or advise in the preparation of this 

return? A n swer “Yes” or 7 If so, give name and address... 


LIST OF ATTACHED SCHEDULES. 

Enter below a list of all schedules accompany nig this return, giving for each a brief 
title and the schedule number, /7 

.... 

(1 — J Va/ra... f _ sA/silr'Ai / • 

ZArl*. 

K 


Jrfm 









1L Do yoc own directly or centred through closely affiliated intmists or by a 
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ratunn? Answer “Yea" or “Xo”—If «<>, give name and addrcwi.._ 


LIST OF ATTACHED SCHEDULES. 

Enter below a lint of ail schedules accompanynig thia return, giving for each a brief 
tilloand ths schedulo immhoe. i7. 


U4CORPORATION. 

I Data of incorporation- .1 ^L. Q jj^L - - „ 

L Under the lava of what Stato or coun try . 

REORCUNIZATION AND ACQUISITION OF MIXED REGATES OF ASSETS. 

”~7. 3ms the corporation. or «ny o/ Ui preJteatort, bceulX'ornuiiseil, or baa it, or n 
p rg de m sof. tolcongover a going b;;rin«w or acquired a mixed aggregate of tangible 
pnuity, patents/and copyrights, and good will aod other similar intangible property’, 
and paid for such property in whole or in part with stock or other securities since rhecloeo 

of the preceding taxable period?- 'YL/lTl - 

8. If so, famish a brief narrative history of (ho busisea and submit a stateenuut 


a.- •*> 

4C 






ctffyy Mu/yu 
1*1), 


W(? 







«) Tba name of the concern taken over (or from which the property was acquired): 

1 i 8) ha 1 nature of the assets and liabilities so acquired; 
o Tub total par value of the stock issued therefor; 

1 (a) The value at which each dasa of amets was carried on the books ot tfte concern 
bam which acquired (submit a balance sheet of tbo prwdt*<~*>«»or concern *l at the date of 
acqui s ition or as at the close of its last accounting period prior thereto'*; 

(«) Thevalueot whkh each item was enfcwed in the hooks of the ccrposotka making 
ILb return, and full details of any adjustments subeequcntly made pertaining thereto aod 
the bails on which such revaluation was made. 

| 9. If patents, copyrights, secret process e s or formulae, good will, trade-marks, trade 
temd^ftaachises. or other intangible property were acquired, state also tbo uaisoo which 
their —Ht was determined and bow they wvro paid f< >r. 

ID. If at the time of any purchase or roorgoumtion as contemplated in question 7, any 
ItofaNy was entered on the books of the reorganised concern or any veod«t» predecessor at 
a rwLse in ex cam of that at which it was earned on tbo books of the vendor concern, state 
4a betfs on which the revaluation was made. 




AFFILIATIONS WITH OTHER CORPORATIONS (TO BE ANSWERED BY 

EVERY CORPORATION). 

a 

IL Do you own directly tar control through cloecly affiliated in t e s e rts or by a nominee 
r nom in ee s over 50 per centc^tbeoatftanding voting capital stock of another corporation 


Oro|other / 7_ ____ __-- - 

13. Is over 50 per cent of your outstanding voting capital stock owned by another cor- 

ration or b v two or more corporations that are arti I iatod ?. 


SCHEDULE 1C—BALANCE SHEETS. 

Attach hereto «beeta as of the begftning and end of the taxable period (preferably in parallel columns), showing as nearly as practicable the details called for below. (These 

sheets should be prepared from the boohs and should bo in a gr ee m ent therewith, or any differences should bo reconciled, and if this is a consolidated return, balance sheets should 
bq JursMhed in accordance with paragraph 7 of page' 1 of Instructions.) * 

ASSETS. j ASS ET S— OMtto—d. I ASSETS -CooUasod. *oABOITIES. 


ifcrloSM). 


Work la i 
Etotewd 
: BoppUsa 


Stack of egeporatfan*— 

Tortijn. 

DomcxUc. 

MSOtUlNKMl 

To ouker* and otBpioyw 
Tooibcn. 


(tofeOotrfM). 


U. Atedtand 


BatldinCL 
Machine™ 
Teds and] 


Enotj 

OQm. 


OfBcs fumftaM. 
OUMr< stole cbemaei 
Total. • 

fcr dsp r a riUt oe way be 


Oe stock. 


Torii, 


uapeum 


rrS-Ccatteead. ^ABILITIES. 

Matos maiK 

To o itlcro aod stockholder 
as rsasnes fcr de w tWto (show separately To othvra (inclodlac hank loans), 

ssetatt sppttosU* to each fixed SM»t).* Accounts payable: 

« v ’Trade. 

Ker Vaunt. othsr. 

- - .. . jWl . ...Accruad wywna and reserves. th.charrc* mat it:: 

•■•A 1 ^ tatouflblo aw-to. which ar* allowable deduction.! lr«n» Income ,i.» 

raid lor to nSb or other tonclt4o protvr.y. IwdctatUM). 

JUswv«. «ho Chaw rivaling w Urh on- not alloa - 
Cptatad by atock d.rMcaa or otlvmdac. Alda deductions from Income: 

Reserves for lories oa notes and accounts 
reeel vaMe. 

Other reserves (totm del nllcl). 

Capital rtack ss totosdtnt (to l<o elassfflod). 

| Surplus sad ondhddad profits. 

! Total. 

ea tfco liability sida of tb« belaaca she>t. 


All eorpootlmeengaged is an interstate gnd intmsUte tmdeor buslnem sad vepordsf to the lntentote Conunorce'Conunission and to any national. State, municipal, or other pul.I- - 
efifeer, may su bmit m lieu of abovo Form oopios of their bahnos sheets proscribed fagr said Commission or State and municipal authorities, os at the beginning and on l ».i tho taxaldo tnTiod. 


TZr, 


VFT: 


L.—ANALYSIS OF SURPLUS ACCOUNT. 

Attach hereto on analysis of the corporation’s surplus account, showing (he detaihi of oil adjustments of surplus for the taxable period, os nearly se practicable in the following form: 
1. Utopias ot be g faaia r of taxable period ae Amre by hooka. Deduct: 6. Dividends (atatedaio decimal and date and lun.iunt of each m%*ment. 

Add: t Total netproilt aeriwvn bv books (Item I, bchedule If). whether in cash or in rtock, and ont of which years earning tuid;. 

A Other cieats to surplus (to bedetaued), . 6. Other debits to surplus (to bo detailed). 

4 TDislofIteuml,A«»dA 7. Total of Item* Sand *. 

' C ’—■* * •* '■««. «>„,wn Kv Iwnl, 



















































Mkwtuvn ur rtbi KKOHT 


Me period m shown by book*, beforo snv 

mode tlx>M _ 

wahle deductions: 

(«) D on at ion s, gratuities, and contributions... 

(0 SpscW improvement texea tending to i ml t m the 

value of the property aweand_ 

(d) Furniture and fixtures, additions, or bo ttera e n te 
treated as expanses on the book*.. — 


(«) Replacements covered by depcedaticr 


v AOsImss_ 

•r tnVtMd ts 


'r F ? ll *‘ l !TT^ ll> 'Wto>mhtoWmi 


rf •' ^ itvjr»'4i•T' r *r 

I iTj 


2S 


6. Nontaxahlo income 
fa) Interest oa 


BY BOOKS WITH TAXABLE NET INCOME. 


lo income: 

lions o? the United fTfstn^ndits 


i- l r f7 TT fi . I i n \n 


) Interest on obligations of stats, Territories, and 
politicalsubdivisionsthereof. ,, .... ..— 

(A Xntermt on Farm Loan Bonds issued under 
Federal Farm Loan Act. - -r-i-.—r- 

(J) tt^ea4sMsUd[sr4swStecsramtl«asaSfr^«M|n 
w wrpormUooatatsWVAyCmJieeStates q« saj partlea • f 
their set income*-—-----— 

(/) Other itsas of nontaxable income (to be d et a ile d ) 



aa 


«H • CO 

_ §• 5° • 

3 » 

P < 

——— w > J3 co 

^ . £• < *3 P- • 

y\jL^ ® o ’o 
- — *0.0 
3” H 1 

® H-> 

—— 3 ® 

oa 3 

!_;_ *■ ci- 


(as) Other unallowable deductions (to be detailed) 


htriMtlr* share of net income, earned daring period hr 
•anal lorries corporations not received or accrued on & 




tesdjost; tort preStsr lass with tWwuooatereparta* 


•NH 7 tMtjutlMk)nltirl<wiM tbs amooois reparted 
XI sad B, Schsdal* A (salrsa entry tolaoga an Ins I)- 



SUPPORTING SCHEDULES. 

As following schedules must be filled out in support of Schedule A, page 1, and firmly attached to this Return: 


At: COOT or 00008 8010, xZCLUSXVS OF EXPKKSKS. KKPAOtS. AID OT gj m 
CAIAKD VOS 8SPAXATS2.Y. (Secure tnm tke Collector at Internal Seteamsaad 1» as apart 
ibedato CecOAcate at Utectery, Farm 1US.) 

UastCMEhtfernk...----- O, * ^ 




XesstBTBitcriea at and or pear-.... < *7, *T<fw„^.f 7 --f-_ 

Cost of foods acid—-- - —--- 

Xotx.— Iirr o Bta rt os mart bo vmluad si <•) coat or (A) east or awrirtt, wtF Daw ? is lo«rrr, pro. idM that 
w jtobow 1 boats ts used nuiuboaptilird to SochltcatattMiarontorF sad not to s port onlr. Imi\'.uxii-v at 
IhoendofUKteMbia period mo»t be reload on thoMicr bodies thoaoeltb* rod of tbc preceding taxable period, 
oakas panetorteo to make o chance bm baas flnt obtained lm the CooajoiMhxwr. 

rr it e ms ter loaaea oa la eaa l arias or {abates on pAw made aadar go-two jt» («> is of tbeKeesoao \rtof 
ntt bavo bam alkwod, tbo opaoms >BT0rtm7 start bo oamaopceUlashr odjurtod taoo Artido aw ot BoguMiorti 

far Filrtac larsatortas to osod to tWs ^JS/Liikt 








it m w 4 aaje' . fa' 1 •« A f rT \ * S> • fa. B * I 




p>." ***i i>* a : *? *• * f r* r 







• r : ^ V, 1 1 1 
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1 llixlRNim Amount 
. ObtipUkw. 
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8CH8DULK A 10 : 0 R088 D r COMX FUOM AIA^OTgm 

Submit a acbodulo »howin* theaooroa, nature, and 
Items being grouped In ooa tifuro. Tbs total otUaatuI 

8CHXDULX AU: OUDOTAKT AMD 


Ik 

6jt.i£e 


be ealered as Itsaa K, Scbeduia A. 


Submits steleaaratrtWWtDcF 
(Farmbalulu to be submitted bp 


4to7,paca3, 


anrrH TT? *13: COKRISATlOI OS OIRCIX& 

Bubaattoacbrdutoahoainc for ea.-haOoar(l) asms, O) daC a, O) ttm adeai S ai toaadA Smtaa, CC 
rtnek owned or controUad: (*) prr fc rrrd. (I) ooaznen; <A) total esmpaasotlaa tor tbo t orah io pertod 

amonnt ot, and roa-ioo lor lnfrm»-, 1 f any, over preceding period. _ __ 

hubmit o arhedule abowfag tor earh ettatovae (its atoofcbaldrr ot th e corpor ation), wbsaoesof 
Is ot the rote of fl.ooo or son per oaaua, tacmdollar to tbooa coltod tor la SMpoct *o aOems. 

iCBKDULS Alt: X0AIS8 Qorbidtof fafeto, aoggCas. aao rti aal. wad atbsr km toll ff mm 


Submit s scbeMo abowm* tba aofatm «d oaaanpt ef the prtaetealn 
(For slo wlftratl onrtrapolao lap powgropb MfM 8,Osm«ollm4 gucilfto s 

SCHXOULB AlTi B8ST8 ASdXTAIHD TO BS WOBTBLM 


Subnet osobadalosbdWlDc tbo a n io —t W Idas from solas.. maawoBoo 
(A) ortaUtc bom otbar aooe-M Ootnest, rent, rovoiUaa. rte.) prortootop fspoi 
somms tUxtttom those jpetifted obova (to boitaalaad>. 

fCSXDULX Alto XXHACSTXOV, writ ASTZ> TBAK (DeCUTDORA 08 

It* !■» tn-uto «* nrrmmt of ilnwriiltMi, tl>o tollowl im *Krdt ile 

Maouot ri .,iw-u tu Dili Mitisul* sbeatfd oorraopaad wtab the figilaea noflpaaa 

JnstrucUocj', i«ica 2.) ■ 




be Oiled in, l 


Kind or propart y. 
(IfUdMinet. 

stohitUa mrtcnal 
ofVbieb cto* 
strutted.) 



PwbebAa 
vJSTT HtaeOer 

prior tbareta. 




mim&it 1 1 » i i l ut w ' ii i ' t?A 1 ) 1 ^Ifei* ■ ■ i i\ 


IfT 


(b) Ftomtat pries or tohte as of March I, IMS, It 


John L, Philips, et alAppellants 

















































































































liMHtorivitadaf] 


__; 

Coat of foods »oid--__-• 

yoK.—X n TWto ri— »Mt bo valued at < 0 ) coot or (*) poet or m a rt i f > yM H w w? la tower, pro.Idcd that 
wte cto ovct ttiti ft uocd mutt be applied to tech Item la the Inventor? ana not to a part ontr. Inventories nt 
tbo«d of the taxable period must bo valued on thornier boil* oothoeeal the e.n<lofihc preceding toxablo period, 

nnlrn r *---*~—ir 1 —*-— —T‘*-im“~T' ,, ii—Ili i n r 

If otoiino lor low an tevontertoa or rebate* 00 fates mode undor Bwteoo 21 » (a) 12 of the Revenue VMof 
WtShavo to—altowod, the rg inhc to w — WJ min t bo nwm p nwlhigl y adjusted t*oo Axtfcto 300 of B og uM I mh 

- StatehmawMMiM fte ooainiMonodl—aefar valrdogl a —tottou Imaodinthto ^JSLiikt 


' Mon Am*WiM«tettoo(moabhimf<lUnj)li Halted to on* and aoe-hatf tlmea the onmnut of tends of 
—»SiauHB3<tbaMyLaMIWlCtailHy1wrr1)iert tat and Mill bold. bUte bar* aLTounl ot borvdi 0 /1 Cm yoarth LU>- 

telf&tei originally sobecribed tor and (till bold: S_ 

Xad B.—Thla exemption fiaaxtaiirm Uh.flOO) tolimited to three tinM the amount of noteo of tha TVtory 
UtonMyLoan orightolly eu h o rrib e d toe and «tU held. State hare amount of netea of tha Victory liberty Loot, 

HfE—iHIflf nrTrtnnTlT mTiarrlTrill frrnin" i^TThrTil f .3l£yi*fz- _ 

Ik)— C-— 1 Thb exemption U wgwto from the 13,000 i x amp ten o aOuwod ac other *»<* ~~ 

Wtf F Cofponlioci Floods* 

iBKMt upon Tint liberty Loan, and Victory Liberty Loan 5f% convertible gnid tiot*w la exempt 
tramoBtocomaand pnrttotaxaa. Interest upon el) o'horUeuai of liberty hma bonds os well» interest upon 
. *fll l *~* of imUbtedoem and War Saving r*rtlfl»«tea ii exempt from normal in. oma tax rrmidlm* of tho 
uuuunt of tha principal and lx axrmpt from profit* taxra, only to tha rjtmt •■rovidad («In the a.-t tijt hon/in* 
tho toms and subeoipaaat erta. If your buldtor* err in cx.rs* uflbenraptuou (perilled abet e. ewuie form 


tho tmw and subeetpaant art*. If your lu>M!ne» err in cxrna idthorimptimu (periled abet e. ewuie form 
H 2 S£ranCritortarand compute taxable Interest. Intemicn War Klnam* Corporation bond* la axrmpt from 
alt normal laeotna tax and H exempt from profit* taxaa only with respect to a principal ml axoatxLnx ivaoo. 
Thin iqmiif lnii 11 la addition to the exemptions a bo. a referred to. - 


RXfCZJK ASt unxxxsT from othxr sources. 

Submit a acted uir showing the source, nature. and amount of 1 he priori pul item* Included hereto, tho miner 
Bbaug grouped in an* figure. The total of tha xboiato should bo entered as Item 4, ochedaia A. 

(1) Kaon yea included tn this *tom any internet 00 pa—Hid oteefcf_ O' tJF . If M> 


g / Vum ^ . 

GO Have yon Included In this Item any federal income tax paid at marco In punaanoe of tox-m* covenant 
If»o, howmrhf I_..._ ■ 

Far interest imfeftegn f-ouds .*trhnUt a schedule showing fa) name afrocrUry, (b) Mod of obllratlona (whether 
MflihOt, Stare, munk f p ol, or torponte obHpNhms;, (<) amount of principal, and (/) amount of intered. 

acnoou At: xncoxe fhom sxntais. 


Bentok to ho mpocted exlorome wtllln-hide oH arrntok«font on bufldbtgs or oCbor property owned cr 
BMUdhy thocorpo»iuk«xnokinc the return. (dibodaJe A, Item A.) 7 


■DOUg A9: SCV2DBSIM Ql» STOCK Of BOBHOW CORPOKATtORSL 

BotuMtamtedetoehnwIry (I) with respect to fnrcUtr corporatlam taxable hv tha fulled Ototw uwa nor 
rti*hofiteh«t inromr,(o)n.ime nf rorpomlion,»».) coonirv in wtdrh orr-uilted. <c) total per mine of xterfc 
d, end Id) nmoant of <Uvideo*: <; (2) tanau It.format m.i with rvspoct to faratgB corporaUona uot toxobtehy the 
MSdUit'pflD kc 5 porttob o/UmmC Uwocw. 


taxag 




ff utuutierown to a toctor to dotermhitog yoor deduction attach a etateamxt ahowtog tha omoqte 
Otoiaaed lor tha taxable period and tha baste oh wmebeompotod. 

sc H^t^ Esaajmi^o^Bor ffOK ic yoySALts oy CAir ^^Aaa^ ^iocfum ^fi^^ 

ateat caaoahy. er tnm Ml. Mt tampa—rite tor by tnoorapea or otherwtae). 

In caea of eate of capital me* t* during taxable period, report the ioUowlnc intormocUm: 

(!) Original ooat of eucti____t- (?-!?-- **.*'.-'.2. Jt. 

(«) BatooffloqatotQfin_ Q&Z.JLSLiJL* a*- 




price or xolue aa of March I, ltfl), If 1 


1 

S Ccet of xoteatjornt tmoroxemeota. if any_ 

DapmctoriMrdeptatiad, oh ao tooo —ta , or ta« 


i fTLte tk * l,dap>etiaQ,ob«o)aac xiKu , or amuctlaaUoo todete otoalc: 

(a) Sbeara by hooka. 1 U - 

(I) Aocruad but not on boohs—.. 




! J) NK ooot (Item 1 or Item s. pl>M It- m 3 mlmn Ttrm 4) . 

a) iTl. i- at whah oaets ware »uW or uinouot of ihpadattog dlvldaouto 
irvtxvod_—-— 


( 7 ) T Vo fit or lorn----— 

(•) if loss, report amount, of salvace, a. / 

Inaiaanoe.ur other route as. Many - 

(I) IhtrlqMAwwde*.. Jf -tf... 

Stata also how and by a'tom teir nMrtetpricoor^iMaaof March 1 , 


. 

tT V 0. 4 0 


1*13, wn . determlised...J^.. • *\s /0-vvy / 

Beport what amount, If any, of the rotor above lndudrn good will._ * • »*' 

In r&«e of rxrhanjte of Invemmente *uhmtt eridmeo tubal ant toting tha boat* uaed by yaa in mil l ing at tha 
1 value oi property received to aa< liaugo tor other property. 


fCHXDOLS A’6: AMORTIZATION OF WAR FACOITIBS. 

The nimaiui claimed a* d <l<sliu-tioa nbder thto Item xhnnid he mibateattsted by ecbednle prenor^l to acrorfr. 
once with Be-iHwi 211 («> V. Revenue Arc of 1ft*. Anklo* IM toiiw, inchadw, of Krtnihttlons is. and Tmoaory 
Ibridou Ate, amoailnj; Article l't- Tbo apoctfic lnlortnaUtm *0 bo mtosuttod to outlined in Article 1», Bara* 
imons 43. * 

Discocjrr aitd prxmum ox boxm bocd. 

Tlu-re a.u*t he attached to tin* irturu a x«hedu)e showlnj; in detail each tone and mto of betodtaf the 
reportlur .■orT<eruh..n rlvltu: the MWititfirbnueUoa: |e) Horn; (A;daUofaak; (c) maturity; (rf) amountMfcl. 
(r> -tnniinr n .a,ed. ir' I'.-eMlum or dlw>xm» per annum. 

Tb.it pr oportion «i the premium or dlwoMt appluml>|e to the rftura period muet be reported cither ne Mem 
| 0 «r i’> *. iiHiile A pur 1, uitli-.x theatiiMint of ptvmittM< or discount law lawn n 1*01 ted a< Income or OUDWOd 
m a deju. Uau in jri.r j ram. (Ay Article Ml, Mr<ulall*m' f. ) 


W«, tlbe tndcnigDfHl. pm-ij.nt hod trvnaurcr of the corporation, for which thia return in made. Ixtini? .Itrfv * 110 —, «nrh f«.r himm lf dopndto and anyn that thia —tun. 

bdodhtf th^ accompany me orhodukw aad atafauMiite. baa bwwa exnminod by hi— and ia, to tlio bent of bin kroalavl^o and boliui, a true and complete return made in good faith pumu&t 
f irthfi B—nuo Act of lllH.aod the RryiUfioun imurd thereunder. /Ijf * 


Steocs lo and aobacribod before mfithif; 


day of. 


■< _ lrwi. 


•f 
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He lias not communicated with Mr. Philips since, nor seen 
him, until the other day here. He denied seeing the deed 
of the property from J. L. Philips & Company to the South¬ 
ern Lumber and Timber Company. (C. T. R. |Vol. 16, p. 
2107.) 

1050 He was manager of the office at Kissiifimee, look¬ 
ing after the buying and selling of the lumber. He 
had nothing to do with the bookkeeping, as E. jR. Philips 
attended to that. He never looked at the books. (C. T. 
R. Vol. 16, pp. 2107, 2108.) j 

J. L. Philips & Company paid him his salary, $300.00 a 
month. (C. T. R. Vol. 16, p. 2108.) 

He does not recall ever having been paid by <ji Southern 
Lumber & Timber Company check. (C. T. R. Vol. 16, p. 
2109.) ' j 

Witness could not say that the plant at Kissimmee was 
a very good plant. It did not appear to be profitable. 
Things went to pieces there about March or April, 1920, 
about the time the market broke, as he recalls it. (C. T. R. 
Vol. 16, p. 2109.) 

Kissimmee was somewhere near the center of the lumber 
industries of Florida. There were no large plants near 
Kissimmee. There were a lot of small mills over the 
southern part of the estate and a few big mills f|rom there 
down. (C. T. R. Vol. 16, p. 2110.) 

The witness was shown what purported to be a letterhead 
of the Southern Lumber & Timber Company, ajid denied 
that same was used in the office at Kissimmee, ai:.d doesn’t 
remember ever seeing it. (C. T. R. Vol. 16, pp. 2111, 2112.) 
If there were any such letterheads in the office, lie has no 
recollection of seeing them. He doesn’t think tfiev were 
used. (C. T. R. Vol 16, p. 2112.) 

The corporation income and profits tax returns of J. L. 
Philips & Company for the years 1919 and 1920 were offered 
in evidence by counsel for plaintiff and admitted gs Philips 
Cross Exhibit No. 2 (R. Vol. 14, p. 1746), and are as follows: 

I 


(Here follow pages 1051, 1052, 1053, 1054, and 


1055.) 
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JOHN L. PHILIPS ET AL. VS. 


1056 Schedule A-2. 

Cost of Goods Sold , Exclusive of Expenses, Repairs, and 
Other Items Called for Separately. 


Merchandise bought for sale. $356,490.03 

Cost of Manufacturing or Otherwise Producing 

Goods . 125,832.67 

Plus Inventories at Beginning of Year (none) 

Total . 482,322.70 

Less inventories at end of Year. 15,415.98 


Cost of goods sold. 466,906.72 

Schedule Showing Principal Items of Cost. 

Labor in Lumber Yard & Planing Mill, Kissim¬ 
mee, Fla. $22,095.55 

Labor in Lumber Yard at Altamonte Springs, 

Fla. 5,349.19 

Labor in Lumber Yard & Planing Mill, Hay- 

low, Ga. 5,644.08 

Wages & Salaries of Employees and Traveling 

Men .:. 23,390.44 

Wages of Manager & Bookkeeper, Kissimmee 

Lumber Yard. 4,520.00 

Wages of Superintendent, Altamonte Springs, 

Fla. 1,200.00 

Commissions paid and allowed on sales of lum¬ 
ber . 7,200.00 

Supplies & Mule Feed, Altamonte Springs, Fla. 4,150.00 

Office Supplies, Jacksonville, Fla., office. 1,000.00 

Traveling and other necessary expenses, sales¬ 
men and buyers of! lumber. 11,428.49 

Rents paid, offices: New York City, Jackson¬ 
ville, Fla., Kissimmee, Fla. 2,362.50 

Supplies, Kissimmee lumber yard . 7,757.49 
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Compensation of officers: 

President, J. L. Philips . . 


$8400.00 


Interest Paid on Loans in conduct of business 
Franchise and Capital Stock taxes. 

Total . 


I o 


) 


11,600.00 

18,028.43 

106.50 


125,832.67 


take over 
us lumber 
ing of the 


2 n. g. 576. 

854624. 

1919. 

1057 Schedule A-3. j 

Gross Income from Operations Other Than r trading or 

Manufacturing. 

1. J. L. Philips, the President of this Company, is the 
active manager and director of the business, and the busi¬ 
ness is largely dependent on his personal effort^, although 
having other minor associates in the business on profit- 
sharing basis. 

2. He was called on in January, 1919, to beconjie one of a 
committee representing the lumber industry to 
from the United States and market some surp 
left in the hands of the government at the encl 
War. 

3. For this service he and Ms associate, John Stephens of 
Jacksonville, Florida, were allowed a commission to cover 
the expense of selling and marketing for the Un 
the said surplus lumber. 

4. J. L. Philips & Company (this corporation] 
tirely dependent on J. L. Philips for its financing and busi¬ 
ness and earnings, was confronted with loss of his time 
and attention to business, and agreement was pade that 
other associates would keep the business of the corpora¬ 
tion together and take the work over and conduct it as 
best thev could until his return to active dutv with it after 
the marketing of this government surplus lumber, and it 
was agreed that the corporation would continue tf) pay J. L. 
Philips his salary as President of the Corporation, and 
that all earnings received by J. L. Philips from this special 
personal service work in the nature of commission or other 
income, except his actual expenses in connection with said 


ted States 
being en- 
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work, would be turned into the corporation of J. L. Philips 
& Company to become a part of their earnings. 

5. This commission and salary received from the pur¬ 
chase and sale of this government lumber amounted to 
$97,834.38 for the year 1919. 

2 N. Y. 576. 

854624. 

1919. 

105S Schedule A-12. 


Ordinary <& Necessary Expenses. 

Labor in Lumber Yard & Planing Mill, Kissim¬ 
mee, Fla.. $22,095.55 

Labor in Lumber Yard at Altamonte Springs, 

Fla. 5,349.19 

Labor in Lumber Yard & Planing Mill, Hay low, 

Ga. 5,644.08 

Wages & Salaries of Employes and Traveling 

Men .I... 23,390.44 

Wages of Manager & Bookkeeper, Kissimmee 

Lumber Yard. 4,520.00 

Wages of Superintendent, Altamonte Springs, 

Fla. 1,200.00 


Total Labor . ■. 62,199.26 

Commissions paid and allowed on sales of lum¬ 
ber . 7,200.00 

Supplies and mule feed, Altamonte Springs, 

Fla... 4,150.00 

Office Supplies, Jacksonville, Fla., office. 1,000.00 

Traveling and other necessary expenses, sales¬ 
men and buyers of lumber. 11,428.49 

Rents paid, offices: New York City, Jackson- * 

ville, Fla., Kissimmee, Fla. 2,362.50 

Supplies, Kissimmee lumber yard. 7,757.49 


i 33,898.48 

Total items schedule A-12 . 96,097.74 

2 N. Y. 576. 

854624. 

1919. 
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1059 Schedule A-13. 

Compensation of Officers . 

(1) J. L. Philips (2) President (3) Entire Time (4) 495 
shares common stock (5) $8400.00 (6) Increase over pre¬ 
ceding period $2700.00. Reason for increase: E^igh cost of 
living. 

(1) E. R. Philips (2) Secretary & Treasurer (3) Entire 
Time (4) five shares common stock (5) $3200.00 (6) In¬ 
crease over preceding period $200.00. Reason for increase: 
High cost of living. 

(1) H. H. Yancey (2) Manager (3) Entire Tir^e (4) none 
(5) $3600.00 (6) No increase. 

(1) J. B. Charles (2) Lumber Buyer (3) Entire Time (4) 
none (5) $3000.00 (6) no increase. 

(1) A. T. Snodgrass (2) Manager Lumber Yard (3) En¬ 
tire Time (4) None (5) $3120.00 ^6) no increase. 

2 N. Y. 576. 

854624. 

1919. 

; 

1060 Schedule K. 

Balance Sheets. 

Balance Sheet as of January 1, 1919. 

Assets. 

Cash . $3,788.05 

Accounts Receivable . 494,541.74 

U. S. Bond (4th Liberty Loan).... 1,000.00 

Machinery . 3,981.60 

Office Furniture. 1,920.50 

Profit & Loss. 36,117.16 

- $541,349.05 


49—5238, 5239 
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Liabilities. 

Notes Payable .$228,836.09 

Accounts Payable . 262,512.96 

Capt. Stock .$25,000 Pfd. 

25,000 Com. 

- 50,000.00 

- $541,349.05 

2 N. Y. 576. 

854624. 

1919. 

1061 Schedule K. 

Balance Sheets. 

Balance Sheet as of December 31, 1919. 

Assets. 


Cash . 

.... $3,183.55 

Trade Accounts. 

.... 27,582.19 

Other Accounts . 

.... 10,970.65 

Inventories . 

.... 15,415.98 

Investments. (None.) 


Fixed Assets: 


Planing Mill Plant. 

.... 45,820.48 

Office Furniture. 

1,888.10 

Profit & Loss. 

.... 35,625.32 


- $140,486.26 

Liabilities. 

Notes Payable: 

To Officers & Stockholders. 

(None.) 

To others . $82,483.42 

Accounts Payable: 

Trade . 8,002.84 

Other. (None.) 

Accrued expenses and reserves 
(None.) 

Reserves. (None.) 
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•CHKXJU S.—CAPITAL. SURPLUS. AND UNDIVIDED PROFITS AS SHOWN BY BOOKS 
BCPOMt ANT ADJUSTMENTS ABE MADE THEREIN. 


BMStaukaotuaayautatandaig at thread or tbo psarndtetanhloiMriod should he eoteied la tUeariiedula 
MthoaxtanttbatltiepaMup. Ustcrk arshamwereUsued atam>miaalvaluser without par ealuetbeeftirias 
•hrtrid redact tba amounts eu the books in respeet thereof at tbecloae of the preosdiac taxable period. 

BA. Thlsitem should Include peldlnsurpiueMsh.>wn by books at the end ef the pteoedingtexetdepwlod. 
H»y BDOcot leolatmed under H setloa 3*<») (3)ofthe )tav sous Art of ItU or under Article OTof Beguiatlous 
«, the amount claused should teaotar*dundw Item l.febeduleF.md not is this schsdule. 

, BT. P so w vs s wklah mwaat atte n ti o ns of surplus and wsra not ao outnaUtad through de duction s mod* 
Meamytttng nsunt—a io returned In precious years may, if property exptainsd. be snle wd as Item T. Such 
immtbmM beidsaOted andUaaosmary fsconrtUd with balanowshart mama 

BIS . If tha wwpnref Inn hail on band a; any lima during tbs taxable period any trmsury stack, ooptae of Hie 
B—I striae astaringthnariciaalisnieBos. upon rsrimiaad any so>nan>i«ntad}nsl mants should bs furnished. 
Tmmmy stork Mate aBNMfc maoqutad by tbo corporation and not canceled. regardless of tha reason tor ths 



InpsndartaoOyeufrtniiirug at the gloss of tbei>r>«.edlBg year: 


SCHEDULE P—ADJUSTMENTS BY WAY OP ADDITIONS. 

ft. V an addtttan ta tne mts fl capital Is claimed la Dam 1, Schedule T. submit a statsmani showing 
(l) On kind ef property, (k) tha yaar la which it wu pai4 in, (O Rom whom acquired, explaining hlsretadon- 
rtlp tn tba asrp —ll e n , If) the actual cash vakoe of such property at the date when paid In. (QtheparvaJueof 
■Walk sr shams teuedtheraNr and tha amount at which such property was entered la tha aocoants,(/) tba baais 
apm which tha actual cash value of tba property was datarmlaed and tba data when such determination was 
SMtsHWE (y)Bmaaastgt ef degradation snotslnail on soefa property from tha dale ofacqufcdUan to tha hoglnntnf 


PS. SI an addition to l ow e d capital la rialmad In Item % Schedule P, sabmlt a statement showing 
(0) tba kind of property, (t) tba jrcerin which it was aoqulrad,(c) Its cost, (d) tba amount o'depfeciatloa ana* 
•etnad oneosh property f'ooi the dale of acquisition to the hegiantac of the taxable period. Plate also wbatbar 
It— M ngh t to be r a rt m s d was actually poedorumble at tbo beginning of the taxahle period. Were them 
MpNaBtums, whan made, written off In liaa of depredation? . -JtVGaa*ft< 11 so, explain what edjostamte 
bamhawi made to provide tor dapcadatlon in slew of the psapoaad wtsssBan to surplus. Additions in thk 
Rte NO raunlatlvs lathe beginning of the taxable period. For all additions hereunder provided mart bo 
Mod* Rr depredation te the beginning of tbo taxable period. 

PS. II aay addition to Inverted capital Is claimed In Item t, Aohedule F.stat* specifically the amount of 
4—0— o rttN S all each ysrr In tbs books of the company and the aasount allowed as a dednotlon to oota- 
potto* arttamne. Additions lottetoltam sra cumulative to tba tesgtnuing of the taxable period. 



04. la any property t’lnrludlng phyrical property, securities, and ln»an;-U- pn-psrtyr p*M lor with cadi 
ar with other tangible property entered on tha t«oks of Uw ft*i>ora< mn at a value in escess ol tha amount otcaah 

paid than far or tbo actual cash valua of the tangtiuo property juild ..... If n, nihcalta 

statement showing (a) kiod of property, (*) amount of cash paid threw.*, O) srt-ioi cash raiua olotbar tangfLIe 
p roperty paid tbcrr'or, (d) bow that value waa determined, (») vahw at at.Ph the property W aa teaa d o w tbo 
hooks of tba corporation, aad (/)cscre* of (r) oicr ( 4 ) or (e). Thleexrev. cur-t t-cin.torvd at Item I, fich—g, 
for the taxable period. 

OS. llao ailagaoSa yievlrton beau made la tbo aooounfs of tba company tor (a) Iona of wsy 

kind? _....... (*) deprceiatlouT _—__ (e) obs o le s c en ce?--- (4) dspMea aI 

mineral deposit*, timber urpphe*, and thrlike? ___.. 

If adequate charge haa not bean made lor dapractatxm, depletion, obsolescence. aad othar tears, and tba 
value of tha property has not beau maintained by rapMcemeato that have bean charted to expadoa, prapar 
addldoatal charpa tharafor moat be eompntsd lor all yasn in which they wen not made oo the books) and tha 
total amount of each chargee must be eotsted aa Iten i. ftcheduie O. 

<90. Did tbo oorporation avrr raodvaa stack dlvldsud oo stock owned la another corporation? .._ 

If tba answer Is "yes,** state In detail lor each stock dividend received, (a) data motived, (6) from whom 
taMtvad, (c) number of Shan* noalrad, (4) par value of shares received, (e) value at which entered on its 
books of aoeaont.f/) wbutber or not surphw wasImeaond by this value. IIanswer ls“ym,"enter the amount 
by which surplus was Incmaaad os Items, Schndola O. If answer Is “no," state the account iti which It was 
lududed, (t) data of alo of any of tbo mares of stack received as a stock dividend. (Ji) number of abates sold, 
0) amount raaslvad tbamlor. 

Nor*.—If answers to tbs farecofag quart ions indicate that stock dividends received at any lima have born 
treated at an tncreesa of surplus, and such Inerean is teflortad In tbs oomputatlun of Invested capital In 
rstuna for any or an of tbs Usable period 11917, ISIS, and my, amended returns should be filed for sooh tax¬ 
able period or periods la which this error ooeumJ. 


oo 

rt > 

o <-c 
■a aw p 


Amount. 


1. Valuation of patents. noppbrhU, a*crrt precresc s . or foraptlrr, rood will, 

trade-marks, trate brands, fraortilsa*, or other JntannMoprvprrt 7--- 

2. Valuation of tanriblo property paid In lor stock... 

9. Valuation of assets enquired la reorganisation*....— 

4. Appreciation —-*...—. 

t. DepreristWdoplcUon, and other kesrs......— ... 

6. Btock£mdrid on stock behl In another corporation..._____ 

lj / Tout r>«*yvsoK........ 


-rft 





SCHEDULE H.—CHANGES IN INVESTED CAPITAL DURING T AXABLE FCXSOD. 

1. Cbaunse In Invested oepital during the Usable period ordinarily trios la on# or men of the following 
smys: 

Addition— 

(o) By eels of capital stock lor cash or by the lento of capital stack ter tanrihle or other artel*. 

(k) By payment of nw sens wits by stacfcholdsn or by tmtte of paid-in surplus by csntrthodoo of 
storkhnMsrs. 

Deductions— 

(e) By llqnldatka of part of tha capital by retirement of stock or by purcbooo of tmawry stock net 
out of current sards*!. 

(i) By payment of oash distends out ofaamlngs of prior yaors, 

(<> By payment of Fadamllneoma and prodtstasas lor pterions years. 

Tin changM with miipaet to taxes jriUooeur in nsariy every cam. Should no c han ge* be noted, the mans 
lor the omlsuou should be stated. 

*. The fallowing instrucUona should bo Mowed In making the above adjustaemu; each Item should bo 
dMtrwoted •« m odinuoa •* doOwctluo Ubs designated by red Ink: 

(o) If slock Is issued for cash, tba actual cash received (but not the amount of dteounl) should be entered 
In this schedule. Anetafothsr than cash) paid la tor stock mat be valued In a ccord sa o a with aertlen33B<a)(S) 
of tlte Itevrnue Art of 191A 

(c) It capital stuck of the corporation is reacquired but not paid hr out of current prd H a, tha amt of such 
stock should be deducted from Invested capital 

(d) Report dividends paid out ol profits of prior yean but not dirtends paid out of profita of Oh taxable 
i—t~t Ai»v <H4rl*4iMon mote.Inrinriiw first tednysof the taxable period shall tw d esmi 1 to ha ve be en nasde 
{n>m mnaingv or |*ufiisai'niaula)<-.| diirin#tnepri>—Un««»•..' w i*«t— C . .w»jv» .,< t-r; imniwltagu 
remainder of t w Usable period shall ><e 'WAroed to have heed rnwte frumlke piofiu *x tnat j»s wa io tU CWTt 
that such profit* are »rui.cienC (Sra Artkte Wand IMP, Roguiatiu sit) 

(r) Tlie amount of 1 txlrrml looome and profiU Uses payable should be pnratcl sod dedneted as of the 
dates when due and payable whether reserves have bom vet open the books or m-t. «See Article ML) 

The average adjusted deduction (o bo ootared In aolumnT equals total Incmse and pruflts tai multlj-W 
by 0 l€21<. 

g. The fryf- rnliimns 1 it 1 ri ,J V f—‘ •—" *--—- - ,K * f i »«d * 

me opplloaUa only to tin lama ar rsacqoUflfln of the corporation's stock. 

4. inoolnmntsntrt the numNw of days ramatang lathe tasai.Upsri»d 'including the dace of cham*). 

5, The net chances not reporte>l in Schedule L. if not In aooordazuw with t*.c In. r. ms or dssmwi rrftected 
ta the belence sheets, should be fully raconcited tl.rrselth. 


t. Nature efaddltlous 
and dedurtlona. 


3. Number 4. Iff.* J. Amount of .w»h «. 

9. of shares cash, state nr cs*h value Numl*r 
Data, sold or re- price per actually rrcrtve.1 of‘lsi i 
acq*Miv<L >ijue, or paid out. effective. 


7. Adjusfcl arerayc. 


Nnt Iv« s*ina on Iiktmusc ■ 


Cm 


BEST copy available 

from the original bound volume 


John L,Philips, et al.,Appellants 
va. No. 5238 

U.S. 






























































































1068 


at tha prepertr wram —l lr 1 1 Amtm »w*. .W-~.t~.M-n ~~ 

f o ttan i nrtali io il catoc tp ropirty trocnthadsteofacqubdilmtot h a h a ri anfa n 


(!) By paywcit of i 
stockholder!. 


of paid-in sarpjm by csetributiou of 


FlkXraa adiilttos to t nv ec * gd capital ia otatmad tn Item X e oh ad u la V, submit a gtatmaant •bowtac 
to)tbakta4afpmparty,(t) tha yrwr la which It waa aoqolrad, (c) Its cost, (4) tha amount o’depredation eoa- 
totaadmmdl property from the dateofattrition ta the herinmnc of the taxableperiod. StaUabo whether 
mtott—nmtbt to bn imt ore dwmo actually need ermable at the baglnnlay of the taxable period. Wrrs these 
mpmdffnras, whan made, written off tn Uao of depreciation? —jtl*£na*'<r' II ao, explain what adjostamte 
tmkw —do toptuwda tor degradationa view of the propomd rsa t e r ittoc to surplus. Additions lathis 
fem V9 mmnlaUva to tha bariimln« of tha texst>te period. For all additions toupto provtoou mart bo 
Baida tar depredaitan to the boclnnlnc of thstexsUa period. 

VV» V any addrttea to I n T a rt a d capital la rishnad In Itam t, tohadula F, •tat* specifically the amount of 
itoritoto* wririm atf each year ta tba book* o( theoompany and tha amount allowed aa a dadnodon In aom- 
pwttac art imam* Addttmmtothteltma wanumulittvatothabiriaHtecoftbatasnbtepsrtod. 


Amount. 


IhC win at tnnriM» pcepart y rWrtr and suhetantlallv tn excess of 
»*iua at auto tamad tbeeetar or of tba onto or other consideration paid 
wbr (Antrim to and to)——,— — —-- 

t 

tom to —ton <Antrim Brito 90)_ 

w rit ta n or mntauan ch ar red In tha aerounU af tha oorporrttan but 
flowed by tto n w a rt— it aa a deduction on income Ui return*.- 


_ 


CM. fa any 


sir way or deductions. 


pod ynU. trade-in ark. trade brand, franchise, or 
a an aott ty the corporation?._If 


mribie pcepwty, yatd In for st a ck, camad a» an awt ty tu corporation?—if 
flmtty aa msta, falha tatanflhta vitas pmpod under any othar title or tube on tha book* or 

Emitted wfch this return?_ 2Za2... bit enured on tb« Looks at a value tn neat of in 

whan paid*? , wJgdti InassamofthaparTtloaoiiba»tockU»uodtbaialorf_Sd?... 

demhasssleaaqutaed prior to Maaob 3.1917, entered on the books it a value la exoamef 33 per 

•tonal ttoataak outstanding an Marsh 3,1917?-Is tbeaureotfsofsucti aaati 

rtB atanttoetoamm af Up* esot of tba par valce of tha stock outstanding at the becliminx 


at tha 


ptofonc in M ym,’*«fhrelt aatatamant shewias separately * Ith respect 
3,1917, and (3) an or altar that data, (a) data of acquisition; <t) oath 
pBmatloa af tha baala upon which auch each rah« w*i drtarmlnad; 
: (4) par Ttore of total stock outstanding March 3. in?; (r) par value 
to af ttototoh la parted; (J) tha value at which auch areata ana entered 


• If»IIHrtlH—fhlm ware 9hp<iii1 before MhwfcE,I9!T, the amatod by srhlch</) exceeds (3), (0,33 per 
Wt af (Q, rt 3 3 pm ss m sf(Q. whichever is l o w es t , mat t smfteidas Item l,BcbedukO,far the tax able period. 

ttttotototoW a ■■ a ii ptaa il an ar after M9tohy,llt7, the amomt by which the entry ia(/l relating to 
atoll fatowfblm examda to) ar (r) relating thmato, ar 38 par cant of («), whkbevar ta loamt, amt be included 
to Xtem 1, Module 0, In tha tumble parted: fnrttM, That U Intangibles ware acquired before March 3,1917. 
and ataoan araftar that data, daduottanahallbe made ao that th* amount larlodad In invaded capita! for the 
aaritottodtotomfelaa tool! act asaaadnpv'coot of the per Trine olthe total stock outstandinx at thol«%;iiminK 


afttodarpamUa 

r Ham l, tha par 


•hall be 


taiabia ported. abaO ha ttobarii tor tto 


iaal vataa or wtthont par raloa. tar tha purpmo 

ta ba tha (air anrtot valua m of tba data or dataa 
hag on March 8,1917, or at the becianing of the 

toft tornmat Kto UtoMFMMllfwt_ ■pr-n> 


. • a>w- h t tamftto namwtT iwH In ftrr s tu n k mnted m an amaf Tit ttn nn m o r sf Inn? 

gto»»m toto * an tha hooka 9taT9loat»9 Ta am aftto ton a l aato Tatoawimnacairad?-la 

dBmaef ctepwifaecftlw stack p*dlhrerior?.~-~~2Xr«’. 

y. sttonmvar toeftbm af thalaat two<fuaatiomU*‘ym,"*u>«lt a at a t aa ant showing (a) kind of proparty, 
(b> Ptori mqtomd, (r) par calm of tha ataefc paid tbaratar. (4) acton) cadi Tnhia of t ba proprrty « hm paid la, 
(«| toabaatean atotoh that aahm waa datoratoad, (/) Tahia at whicb tha proptfty 1* enterrdan (ha oorperaUmb 
boqto,md(f) amount by Yhlch aoch \wteacicaada tto altowahta valna under Pactlrw t»Ka) U) of tha lUrmw 
Aatoftttt. Enter this amcantm Item 3, SchadbtoO, tar tba toxsbiepertod. 


toaarmnhlp af property after Maach a, lam. 


or wmltaownmhlprinnmd ar wmthera 
.. If ao, amwar tba fcOotrlnf qaaottaoe: 


CB) Htoauintarast oftopar 
l» tta aWMnf the aama pane 
O) Wmaany efthaaanUa 


r more la tha la irin amerto tba property which ffaamadownanhlairmaln 
iporatteaa, anoriattaaa, ar partnreahlpi, or af any of thou?. —^Z jO.. 
I «££<*. °f too oorpormtien makfnc thla return ut a Ui^btr Trim U>md 


(e) gaaalipiaTteuaawnar wrnnat a aarpamtlm, attach ariatotoantabaadapO) the nut oCarqutelUaa to 
p r a ri aga o wn e r af any aaaateetraariwradar facet red, (S/o Tp at dlliai oaa h ea gu rnt to U>atd>tcfurl<<ftcn»«i.t 
lavatapmmt aat dadoeted maipmmcr otharwtm alnea March 1, law, by art pre\ loue owner, p) IbaeJIuw- 
aterdapatriattaa,daptetlm,crla^mramtafnca (ha data af acmteiitan by auch ptvttauaowTUT. 

0) Xf aQ, to Mbalmitlaly al^ a( tba paaparty was acQiilmd torn a'carpornltan durhix tba Uvahte period, 
ftebmria WbMaalnoti tofiab pradacaanr earporattana asat thahtonaltf of lha taaalita (wriud oimI u at the 
ibtmadtetoiypriartotbatinallBraf the peeperty ta tba c&pcntZm makinf tbaMum,an>l batenea 

d or ftotomato af toa aarpamtlm aafttof tbte ratum sbowtax tba vahan at which MKb property rveatvad 
raaatoned ware aataradaa the beuka. 


Italeoah amt aa transtaoadaba 
ewMr.lf a ooeporatt-jo; ar.ifi 


l a oarpunttan,at >U coat to 


Padurttane— 

(c) By llpnlilatlnn of part af tba aapMal by rKimmedt of slack ar by purchase cf taaaaury stock met 
out of currant aarnlacs. 

(4) By payment of oaahdlridands out of aarnlncs of prior joan. 

(«) By payment of Fadoml Incotna and profits tarns tar prartooe year*. 

Tha chan«M with roapect to Uses will oocur In noariy emry oaa^ Should no cto^nba noted, tha ramoa 
tar tha emlmtoo should ba stated. 

9. The lollowlnc Instruct loos should ba taDowad la maklny tha above adf na t m o n ts; each Cam should to 
darirttetaA w aa eJdtuoa uc iDtuiWii, dodwcUwQ deolynatsd by rvd Ink: 

(«) If stock Is Issued tar cash, tha actual cash received (bat not the amount of dteeount) should be catered 
tn this schedule. Assets (other than cash) paid in far stock must be valued In acootdama with berttaa33Afa)<[:) 
of tlie Revenue Act of 19U. 

(c) It capital rfock of tha corporation lx reacquired but aat paid to out af ruirmt ptodla, tha amt af such 
stack should ba deducted from Invested capital. 

(4) Report dividends paid out of proBls of peter yean but not dieldmdt paid out of pmfite af the taxable 
* A..vdi , rt*.i»lon triple .bifinruirfleotao days af tha tavablapeesod shall be Imuii 1 to have Nan made 
from earning» or j.roiiisaivmmjlaii d <tiieinyo^pci ir, Mitae*».( u* .T7 > ,vt tjh *.ki *'ji% 

rsmainder of the taxable period shall ba deriaad ta have bad mail* frumlbe ptwfiu >*x tost (sstwd to 
thst such profits are s*u!.cieut. (See Aftlctas Wand IMP, Rmuialmt s n.) 

(t) TIj# amount of lcdsrsl Inooma and profits taxes parable should la prrreted and dadnrted as of the 
dates when due and payable wtortbar reserves bays hern set wp an tba books or net. ts*v .vrtlcletofc) 

Tha svsrsye adjusted da dnet ten to ba entered fax eaiumn 7 equate total Income and pfwdutas multlj.'j.<d 
by aCK. 

S. Tba data called tar tnaotoanal to 3 hhould be liven lor aUtrxaaaLUmw, exoept that ooiuane 3 and « 
are appUoahte only to tha tasua ar taaequbiflan of tbsoorpmaUen's stock. 

4. InooiumnaaotarthanunitwrofdayamgaUHnclnihetaxsMeperlnd '’incl'tdJnictbadateofchsno). 

5. Thamtchancmnotnporie-I ia Schedule L. if not lu aooordanc* wll h i*.c lu> r. asm or J s ore esci r»3sctod 
in the balance sheet*, should be fully rwndlrd tb*rewUh. 



SCHEDULE J. —INADMISSIBLE AMCTB. 


Use tha eor p er a ttan any I—dmlwiUe assets (L a., start s, bowls, aod other obltfsti as, asaapt ebUcaUans 
of the United 9 tales, thelneemr from which u not tasaUr)? — 

If so, attach hereto a suteaoeut ahowlnc tar tha taial lr period the facts called far in Items (a) ta (J) of this 
schedule. 

mi-Tl Ti -m -f—ni I irl! am UMand i t ilTi i art nfioln nrpn-t*—n tt’ i -.v—. ^ 

U all or part of the Intafast drriradtmm suah koet* 1» In efloct Included ia tha net taoome because of tba Umluitan 
on tba dodueitau of thtstml undor section 33Va) (3) of the Kavaom Act of lfll, tlim acocrvapoodlncpart of 

•U — -—-«t- t- -|- l i inud W InsucbooaasKtarthlndetail— . . 

(«) tha vsrioui kinds of Incamatorlved from socb asms and tba eempoUttau of tha part of the capital 
Invented, thw a f n whichladeaoacdan oi l ni a i M aa wK . . 

Ftr tha pur|M>ja of this ach*d*ita lnadmimtbta nmts obaB ba valued at cost af acqutsltta^ except that If the 
carporaltan ta ndasirr bvmcurltlRt •») Invenlorirtswhmoetsineccuntence with Arth'tal3sS, MspitettamdEmch 
Inventory hpii* snail constitute the measure of value. A-lmtadble assets shill be valued as provided In Sections 
r.H., 330, aikl 331 of l Ite Kevmue .let of p.'l« and Articles XU-xta. Wl-fX-t. sad Ml of Ne^nUthws 43. The Ifinp 
amount of a^vH* of aa:U kind lirid durintc any year any ardmerUy ln> driermturd by dlvtdutc by '•* «!*o sum of 
t1u>amoustofsocha*v^*beida< tlielironniacof the taxable period an*li!*can»oiiml»eld at 'h*» udoftliol.cu.blo 
period. In such esa the amount of admUsIbta meets may bast be dotetmiard from (1) t ha behuwshort asst live 
larinninr of lie- pi t tod with iv*|wrt ta tholtvmslu Mvdosi F a~d G and GO U>e l«Ui>r«cbarta93t 

tbetiid of the [MCkst ,.iirv:j«iu!ii.t. !> ■..Iju.itvL But Ifst ai.vIlmcdurincUmlaisl !r period asuKds w tUl C b a m e 
has taken pl or iti tl.c autuuni of 1 1 . h »»mH, t « surtiV a.^ouat m*i»t ba detsnalnadm proestodIn Article 
sUuf KcsuLtiioi' • • V. 1>»Michi—. *• >how i:tdetail—' 

(t) TIm- ■ oiiipiil <tf rut h aitHiunl; 

(O A»s:"t ofi^ovImi'M 1 lemxts held at ha ri— lnyaf tba totabtoyrited; 

(J) Amount oHtuelnii • it de atari* hcM at aod af tenhla potted; 

0) Avi :.iro amount afliwduiivstbla assets bald durinytasableprriad; 

(/) Amcui.t of admixdije *-xt*held at btonulnc af taxahla petted; 

(;) Anmuit of aduussiUeawKshald at tbaaod of taxable period; 

(*) Averar* amount of adialiillila amtoheUdmii^ finable period; 

(f) EtunoMO potato): 

0) Ftoraotaca which («) teaf(0. 

Tbte pmamtsye C) should hq appilW to the amount appsailac m !ta»7, fltoidais B,tn ardor to aNalnlbc 
doi u rttan*"e*eiamt<4lnad»>fv* Ma t ssSi, which Should ha anteced aw Part, tobed nte B. i—lexrt 


best copy available 

from the original bound volume 
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<i mi Acuirn 

QUESTIONS. _ 


KINO OF BUSINESS. 


I. Ky 


of the key l.*t» r- given Mr .*, identify the corporation'* main income 


_-octi* it' with mu' «>f tl»«* <trmi.il ;*i**t follow I his^iy av}«*<rial ib-xrription 

of tli* busucM suifi* >«*ut fS (.• ivc tin* infoniutiim ralW for un*l*r *<a*-li ^nml i-Iom. 
i A*—Agricult uiv aw! ril-itcd Industrie**, ii-.Hndhu: lishing. leering. nv liar vert inf;. etc.. 

furtodin<* th* leasing of soeh proiterty. stat*- the j*rndui-t «»r product*. B. —Mining nod 
quarry iny. indudin? g»e awl oil wells. Iiulttdo tJu* leisin? of su b pnqierty. state 
•«bo j-.iO<}w*t or ptedu* te. C.— Manuia* * tiling. State tho product ai*dul-«> lix* ro;*f*'rial 
if not implied l*y th*. *:•>© of tho product. D.—«'<*ii>truction-excavations, buiklinp*, 
bridge*. railroad*. ship*. etc.. aL%> equipping and iiwtulliitg ran*.* with systems, device**, 
'■m rnrhiik^'. without <L>-» r manufacture. State naftin* of structures built, materials 
used, or kind of ir.-t ilnti*»*i<. El.- Transportation- -rail, water, local, etc. State the 
kind and spe-ial urodu-1 r«i*n<;«orn-d. if any. E2.~ Public utilities—gas (natural^ coal, 
or Water); riectrirllght or i •**$ (hydro or steam cenciated), hunting (steam or hot water); 
tekjthooe; watenrorks « r isurer. fch—Stowage -without tr.wliug or profit fn>ra Kite*— 
(elevator*, warehouse-*, rioclyasdi*. etc ) State pmdm-t st-ted. F<4»—leasuig transjior- 
tation or nlilitirt State kuai of property. F.—Trading in goods bought and not pro¬ 
duced by the trading rvn. vru . W:de cuiult of trade, whether wholesale, Mail, or c*xb- 
misnon.'and product handl'd. Sales with storage with profit primarily from suhw. Ck— 
l^vice—domestic, including hotels. tM-umote oto : amusements: ’ other professional, 
personal, or to-chnind service. • State the amks II.—htuaiMW, including bunking, 
real estate, ia«nmtv I.—Concerns not (siting hi above clueu* ia) oecaom of combining 

nrrtl of them - ;,v l** 1 ”**. ; —‘ ‘-H-I-r til t t nthi r iranca 

2. Concerns w hoae business involves activity falling in two or mate of the above 
general da****, where the /*/. . prof i t is concerned, ritouk! report badness as identified 
with but one oi tho *bo\e general chew-**: for example, coornu in A or B which also 


traaqiort ami market thejr own product exclusively or mninijr, should still be identified 
with cLm« « A or l'»; concerns in C (manufacturing) which own or control their source bf 
material supfdy in A or B sod which also transport, aril, or install their own product 
exrlunvriy or mainly, should ho identified with manufacturing: cooeema iu I) may 
central or own afnirre of supply of materials used exclusively or mainly in their construe* 
tivo work; «'*ncvm# in El or L2 may own or control tho source of their material or power; 
esnesnm in b may transport or store their own merchandise, but its production would 
iitfcatiXy them with A, B, or C. ,-e— 

S. Aaswws: 

Genera] Haas (am key letter dafgnti«i)~^L^._ , _ 

Main income-producing buriaess (gave specifically the information called ter 
xamt men key tetter, also whether actincas principal, or aa agent on cominis* 

; s t a t e if inactive or in Iiqaidatiot^r77^<!& 


18 





■<f. * ? -•> -<£ <. j £r.. 


OTHER CONCERN* Ilf IAMS IHWimi 

IX I 


14. If theannwiT to question* 11, 12. and J.1, or to am <>f thorn, i-* "v*-.-. - ' minrrr the 
following: f 

(e) I)H tboci>qx>raiion fib* Affili.it*.! Corporation*(Juc<<ri<>nn:dn;, 1’ortii HI:*, f-*r is :7 or 


subnrrpiont taxable years? Viu*w*-r Vu*’’ or “No”_If the answer"to this 

ouerften te “y*- 1 ,** a oueetionn.iiro is not required. ex*v;*t un*ler tho circumstance* 
described in ^iteotion tn). If the :»nsw t y t*» this question is “n<*,” and tho anHW«*r to 
questions II. 12. and 1A. or to any **f them, is “vch,” procure foci tb<» rollector of Internal 
Kcvcouo ter your district r>*rm fill), which riiall lw filled out and filed as a part of this 
return. If the ainwvr to this f|UCHttow L* •no,” question (b) need not Lo answered. 

(b) Did su!m*( antially the wtmo condition"*, aa are set out in the questionnaire filed for 
1019 or prior yuan, obtiun during thu entire taxable period 1920? Answer “Yes" or 

“No"__ If thean-wer to this question is “no," a statement, setting forth the 

particulars jin which the Mtunuon has changed, should ho attarlied *0 and made a part of 
ihis return. If there ha\*» be*-*. -<ui>*t*ritiat changes in stockhoklings. a complete serx-dute 
of snch » hangcs should be *i».'iiuitf«*l in the form pro«s ril*e<i in Tables 3 and 6 of the 

J iueriionnauc. If there are compankni oilier than tbow? covered bv tho questionnaire lor 
919orprior y<rarswhk-h,u{)plyinKthtf(to«Ucnutaineu in questions 11, 12, or ):i, mav have 
eomc into tho atfiliatod group since lOl'.i, a questkxmairu, Form 819, is required Kir th* 
entire group ter the taxable pcrio-l. 


l 


-VALUATION OF CAPITAL STOCK. 


I 


CO 


Kk What was the (air value of the total capital stock of tho corpora)j on^ as determined ^ < > 0 

ent, if any, of the * a)HtaI stock tax? Iiutooftliat •o?§§, 

^ 0 


in the last, 


^<9. 

■ 3o ICt/* 7/ <f 

.—... * . 

PREDECESSOR BUSINESS. 


10. Di*l the corporation file a return under tho same' name for the preceding 


period? Answer •‘Yes’’ or “ No 
outgrowth, result, continuation ^or 

during this or the ’preceding taxsl.l- jjeriod? Answer “Yos" or “No” 
r is “yea,” give name and addrem of each predecessor business. 


5“^£. If not. way the corporation in any way an 
reaniration of a business or husutesee* in existence 

if 


o 

3 

Co 


ct- 

P 


P 

3 

ct 

*» 




01 

03 

O* 

<0 


BASIS OF RETURN. 

17. Is this return made on the basis of actual receipts and disburaements? 
If not, describe fully what other basis or method was used in competing 



2 



Government 


CONTRACTS. 


tract 

e 


18. Bavo any adjustment* U<vn ma<ic during the taxable period on account of ma¬ 
rt oe coo tracts with the (iovenuneut or its agcucte-s or in any Government contract or 
from which the corporation derived income directly or indirsctly, through the 


operations of a claim board or otherwise? Answer "Yes” or “No”. Jtet? If so, state 
the amount* involved i _. whether or not snch amnmrta are included 


6. Date all 

fader the law* 0 / what State or omi 

kTION AND ACQUISITION OF MIXED < 

7. Has the cor porat i o n, or mm efiu pndettmm. been lecscanixeri.-er Ms it. or am y 

• mag ban an as or acquired a mixed aggravate of tangible 
pmd far aqch property* in whole or in part with stock or other 

, riace the ekneeftira precediag taxable period?__ 

t. If so, furnish a brief narrative history of tho business and submit a statement 


in this return....^T?^?h5r^‘and. if not. was an amended retain, accounting for 

the additional income, filed for the taxable period in whirh tho contract was tsrmi- 

nttrd ” Submit a schedule showing full particulars of the contract, date 

enteasd hate, date the work ceased under said contract or contracts, and the amount and 
natnat of the adjustment 


^SSlra name 0 # the concern taken over (or from which the property 
\l*. The nature of the asset* and liabilities ao acquired; 

(e) Th* total par vain* of tb«* stork i.**ued therefor; 


acquired ^ 


(«) Urn value at which each Ham of 

Bna which acquired (submit ababuro sheet «*f th *-1 rrdsrimnr cvr wnMat thadate of 


was c a rried on the book* of the 

,. .. . , --sheet «*f th«- prsdeenmorcancel 

f vpiWriiio orient tho cion of its last aotHintiitg |*enod prior thawto); 

j (s) The value at which each item was carried on the nooks s/the ciwmt faa makine . , ... 1 . 

v^h£on teUdh 1 siiA^-Htai!te^^ ,,MU ad ma ^ e pasS^^tlbneto and jjj•*“* ^ ■H»*di^numb^^ 

. >» If patents, copyrights, secret pn*xtM-s or fonnulw. pnn*l will, trade-marks, trade ---(CttAr. ._.oL* - 

rmart i, tmnchi s M , or other intangible proja-rty were ac*- !. state tho basis on which 
Mhn was determined and bow they mvh- i»ai*l for. 

1°; “ »t the time of any purchase or'zcorganixatiuo a.- ->t>- mpkted in Mglta) 7, any 
jisopertv was entersd on the books of the reorganized coucyru or any vend e e predecenor at 
evahra in excem of that at which it was earned on the hooka of the vendor concern, state 


AFFILUTKMCI WITH OTHER CORPORATIONS (TO BE ANSWERED BY 


or “No” 




If 


AMORTIZATION. 

19. Has amortisation been claimed? Answer “Ye 

state for what year 7T! l T . Amount $- 

PREPARATION OF RETURNS. 

20. Did the corporation employ anyone especially to prepare or advise in the prepara¬ 
tion of this return? Answer “Y*w" or “No” H ao, give name and addram 

imd state to what extent such awssUnce or advice waa received 



OF ATTACHED SCHEDULES. 

Eater below a list of all schedules accompanying this return, giving ter •** a brief 
le and tho schedule number^^. 





.; •* V^. 

_ 

_ U. _J J&z/.}. 






best copy Available 


from the original bound volume 


John L,Philips, et al.(Appellants 
ts. Mo. 523fl 

u.s. 






















S. Date of i 

I'nder the law* of what State or < 

M, _ 

<— B>m UTIOH AND ACQUISITION OF MIXED < 

7. Hu the ca nwn ti wi, or Mar of (U vndtceuon, U^n rearpoiuTwi.or has it. or <my 
•fttt p*drcn*>n, taken ova* * going him OHM or acquired a mixed aggregate of tangible 
nag intangible penp ai ty, and pad far aqch property fn whole or in part with atock or other 

___ 

and subunit a statement 


Government contracts. 

18. Bavo any adjustments l*evn made during the taxable period on a cco u n t ot ■ 
tract or contracts with the Government or its luxuries or in any Government contract or 
contracts from which the corporation derived income directly or indirectly, through the 

o p erationa of a claim board or otherwise? Antwrr "Yea” or “NoIf ao, atate 

the amount# involved whether or not each amounts are included 


in this return...and. If not. was an amended return, accounting for 

the additional income, bled for tbe taxable period in which the contract waa terai- 

Submit a achedule showing full particulars of the contract, data 
cntaBed into, date the work canoed trader mid contract or contracts, and the aaaonnt and 
nature of tba adjustment 


ux uri tfce due* the close of the preceding taxahlo juried?_ 

t. If so, furnish a brief narrative history of the burin* 


,r 




If ao. 


> concer n taken over for from which the p roperty 
pts and liabilities ao acquired; 

* them< 


acquired'; 



OF ATTACHED SCHEDULES. 

Enter below a list of all schedules accompanying this refaro, giving gar each a brief 


(e) The name of the cone* 
lb\ The nature of die assn 

(cl The total par value of th<* stork i.-aied therefor; * 

(a) The value at which each cIsjw of aaeets was carried on the hooks of the concern 
tm which acquired fsubmit a halamv sheet the p reda crinc r uns a iii — if the date of 
aagriritfau or aaat tho close of ite la.«t accounting jiennrf prior thravto); 

(r) The value at which each item w m mmol on the books « the conmation making , ... _,.. v. . 

tfcb return, and full details of any adjuMinents subsequently made psetsintog thereto and ; Jjk “»d iwheduie n . 

tbs baris on which such revaluation wm-* made. rif ; (jpyjt s - -m ) 

•• If Intents, copyrights, secret pn*v*ia-* or formuhe, imod will, trade-marks, trade ^ . '* .. " . “. *■’ 

franchises, or other intangible pm|ierfy w«*o ao- I, state the basis on which 
due was determined and how they wefejiaid for 
10. If at the time of any purrhaso or'rrorganustioo u.- -mplated in qaptku 7, any 
pwpertv was entered oo the books of the raoncanixed concern or any vendee pndenuar at 
avuue in excess of that at which it was carried on the books of the vendor concern, stato 
i on which the revaluation was made. 


AFFILIATIONS WITH OTHER CORPORATIONS (TO BE ANSWERED BY 

EVERY CORPORATION). 



own directly or control through closely affiliated intrants or 
over 80 par cant of the ouj^tanding voting capital atpdt of 



Xaswar 10 par caul ci your outataasttag voting capita! stock owned by another 


cor- 


13. leMWWpweantef youroutRamfinf fatfaw capital stock aa weQ aa over CO per 

• of the MMaadte voting capital wash of eantW cerara&ra or of other corpora- 

• swnad or caotroDed by Bra asara hwiiyidual or partnenfcip or by the rams individuals 






AMORTIZATION. 

19. Has amortization been claimed? Answer “Yes" or **Xo” 

atate far what yoar Amount $. 

PREPARATION OF RETURNS. 

20. Did the corporation omploy anyone aapedally to prepare or advits in the prepare* 
lion of this return? Answer “Yee” or “No” —2&S?..- If ao, give y ff»*•«» lmi eddraas 
and state to what extent such asasunce or advice waa received 


_ r .r../._rr.— 


/r 




. 

&-/1 & 


ry 

.4_ 



JZ _._ 

....*_ 

rV 


__ i of the beginning and end of the taxable period (preferably in parallel columns), 

irimulri bn papered from tne books and should t*e in agreement therewith, or any differences 
‘Bait with paragraph 8 e f page I of Instructions .) 



SCHEDULE K.—BALANCE SHEETS. 

columns), showing as nearly as pntctk&blo the details called for below. (These 
•bowId be reconciled. and if this ii a consolidated return, balance sheets « h " nH 



(ihew atmratsljr 
flaadaMM).* 


Tsoftv-wm 


K*T Talcs. 


PaMlarlaesi%er«____ 

lV4h rla a^(*ibn >>n MctiM»i rae). 
Cfmtail britmkStvMmd aretiwrwlsa 


twdwafM). 
■mini a. th*i 
abk<Mactif 


fWU. I 

loathe ■aWBtyatassrthebsb 

jed in sn iatenfata and Int ra sta te trade or biiannw nod r.-t»..rtliw to Bra In l rra Ut e Taniaaerre r.»uimU»Min and to any 
lit in lieu of above Fom* «Bpim of their balant^i AraoU prawrib.-.! by said i‘ ia— fss la n or 5UU» And muairiiail aurhoritbw. as at tl 



Torxi- 


■x- t • ^ u ^»*»IcllwL«rother public 
the bwnnalng ay and of the taxable period. 
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from the original bound volume 
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SCHEDULE L. —RECONCILIATION OF NET INCOME AND ANALYSIS OF CHANGES IN SURPLUS. 


(•> 


irota Schedule A, Item 37..... 't 

^ ob U ga tln os of tha United States and to powes el u ni 

0) InJim^oQ^abf&Uoa* of ftt^,'Territorial, slid polttte} Aib^ 
dtwu thereof ..—...—V-... 

(t) Zfitoms*ftfi Farm Uae Beads towid nsdit Federal 7vn Loan 

(ft) PuSiiw>y '«■ rtock'efdomeeiic'«o^ur«doDtapd" Jxca'tomc* 

corporation# taxable by the Ham MK« on their ee4 

XDCOO0B i -1- - - - -i —ym -> t — •■<•••••■■• «• •»»» 

(#) DirideodaonMockofpoesaoel w n wcorporations outof earn- 

ibm upon which aFederal ttccme ux has been imposed. 

Profits wblob v* dertvod from ibt 3«>lo of Teasel* ana which or* 
■odor Section 23 of the Merchant Korina Act of 1930 
of aontaxabla income (to ha dotal lad): 


If) 

l#> 



IX Unallowable dadoctlonr 


O).. 

<S>-—. 

{*)—. 

• lor had debts, contingencies, etc. (toba detailed): 

W- 
0 >-- 

A Total or luma 1 to I, inclusive. 

A Total frc-a Item U-..----- 

A Net profit far yaar u ficwn by books, baton aajr edjnxtmeoxs *re 

made therein.! Mem 4 minus Lem 6).......n._ 

f. ftkvpin* a»d undivided proflu as shown by WlflW shoot at doss or 
praaedlng taxable period. 

A Other credits to surplus (to ba detailed): 

(t)->..r 

a 

——————— ~ — I — 

9. Totalof Items fl tot, lactariv# 

)A Total Irxb I tea tl —--- 

li fiwrphM aod ondlridad proflte as shown by 

period (Item 0 minus Hera 10)- 


azpenees on the books 

'£ SSSSSiS&S^ii .«. ---a- o,m, 

for Siebearfli of the corporation or baensss- 

(ft) Interest on indebtedness incurred or cautioned to purchase or 
carry tocuritlia (otbar than obilcatlon* or the United States 
K^ued after September 34,1917), tba tntereat upon which la 

wholly ezsopt from taxation. . 

(I) Additions to sinking fund reserve, and re 
sad other oonUngeadoe (to bo detailed): 

( 1 ) ••*--- — ---- --——------- 

(*)-- 

U> offi? unallowable deduct!one (to be detailed) 

< 1 >. 

< 3 ). 

<*>- 


II. T ael Of Item 12- 1 ....—.-- 

1A Dividends paid durinr. tba taxable period (eUta whether paid In east, 
stock of this company, or other property): 



C_ 

G 

O 

• 

w 

W 

3 

• 


9 

V- < 

> 3 

ct Cs X) Q, 

<S • 

T5 

•a 

9 

jr 


a 

H* 

3 

9 

09 

3 


ct 


G 

W 


3 

ct 


- r - 9 


_— _ 



(a) Date poid.. 

(ft) Data paid- 
(e) .Data paid.. 

(i) Date paid... Character 

1A Other debits to surplus (to bo detailed): 

<«). 

(ft)---- 

U Total of I trios 14 and li.... 


-r r* | 

• -we - 1- - I -««» rnmm 



as 

o 


Cr 

to 

w 

<C 


SCHEDULES SUPPORTING SCHEDULE A. 

Thfi ioDoviaf fi ch fi dul — oust b* furokhfld, find tboa# prepared on aeparatn akonu ahould be firmly Attached to this return. Enter Mine and fiddly ot corporation on ahwt 


UCUWTX <** unwt ftmwi, akd other 

I la a trade or bnrin i as in 



s^Jffi MHB tfifl A-K-rre istsmxi. fijsd dift a p*,- { o: (.jlr. 

^MH3Aand(6)flmnthalnnnwlMiefulule.aoteringootiaes3andAtmm<dl- 
■■■■« **C or M," to indicate that laventoetas are Taload at etther 


or aale of raonfiaadlea of any kind 
and file aa a part of this 


ffiSKMl 


oolumo, the lettara "C,** ar * 


bought tor sale 

or otherwise 

of 




-i.-&Ar/-..SZ 


(D Tice tar a ot ory at 

(0 Total- 

(ft) 





at end of yaar. 


(ft) Chut of geode sold. 


_ft. Jt.t-.&.f ... 


Ait JKOfifi XKCOMX IXOM OFIBATIOVS OTHSS THAW TEADDKft OK 1ft AND 


fiCSEDOM AI7: DEBTS ASCERTAINED-TO BE WOXTBtSSS AKD CHARGED Off WITHIN 
TAXABLE PKUO0. 

Submit a schedule showing tba amount («) arWog {WtngkWA^Teemrrs prarioosly reported ae l~“~* 
(%) adatng tram otbar sources (Internet, rent, royalties, COa) variously reported as lncacna, (t) aitdr 
wwrcwi other than those tpacUlad above (to battamisad). (See Article i61,Kegulatkns4A) 


If a deduction Is made on aoaaant of depredstien, the toOowtag ed 
•mount del mad therefu should cause pond with the flgnree rofieoted In 
tHitbelneludadlfi tbit scbedpla. 
isticne 44.) 


me). 


•B>w<k niwmsupuwwi 


with the flguree rafleoted In the balance___ 

(flee page 3 of loatsocttooa, paragraph 10, and Aittoiae lit to 171, 


AIM In. and the total 
at- Land values i 


a eehaflaa shewing the nacora and amount oft tba prloaipai iteme iaAidad benen. thwmliv.r i« 
< Kor insurance compaulM s* IMS' • •< taMCMtoe*. psncnpt* l »™ *■ 


^» 4 s a 
> 


croc pad in one amount 

A4( IAAUVA arrnutNT on asuoAnoars or the united states and war 
)H BONDS. 

_ , was derived during tba taxable period from Liberty Bonds or other oblirnttoae of the United 

fitatae leaned ance Mpteoher 1,1917 {exsept Victory Liberty Loan if.i Notes), or W^r Rnaocr Corporalion 
Bonds, secure from the Collector and 81a aa a part of this return Schedule of TaxanlaInterest oo Liberty Bonds, 
fonti 1124 . 

State the amount of Victory Liberty Loan H% and 4f% Noma originally subscribed tor And adH owned 

at the data of filing tide return, ft—_ 

Irate the amount of yocrth Liberty Loan 4(% Bond* originally aobaeribad tor end still owned at the date of 


KtM of propsuy. 

(If twtll<linc». »tata 
the material of 
wbich constructed.)] 

* • 
Data 

aflqulrad. 

JUS 

aoqutrad. 

•comma pm 
to Mar. Lifts, the 
fair market vahM 
on that data 

ftoMS 
lifts eflur 

|.A-oc«MdN«dmtoa-^d-r. 

This yaar- 

PiifWu ymti. 




ft... ......... - ... 

J 


< .. 

1 . 1 

i 

• - • :. ixifyj 

i — ——j 

i.I 

• 

.. a. 

.*. H . 1 




.L... 

Total. .. 

1 .. 

] 

t ..S'ZC.jnricbz. - 


; tide return, ft. 


If this to a consolldatwl return, file Form 1128. and answer the above must Inns for each of the corporations 
composing tba aimiatad group which owned durloc the taxabia period taxable ohUgatlons o< the United 
and war Flnaaoe Corporatluo Bonds, ae eoeh a fl O l atad corpo ration la entitled to the exemptions. 

SCHEDULE ASt TAXABLE INTEREST FROM ALL OTHER SOURCES. 

Submit a acbedu to showing the soem>, nature, and amount of the principal Items lndoded hereto, tba minor 
_ l being grrttpad In oat amount. 


If oo, B-nw : 


(1) H'.ve yon included la this item any lntnw oo pr eftwad stock?.. 

.. .7te£~**r. - 

(3) Hava you In clu de d in t his it em any Federal Ibodom tax paid at 

__ Uso, howmodtf ft_ 

Ter interest on foreign hoods subarit a schedule showing (a) name of ranatry, (b) ki'id of ot^^raUooo (whether 
'—1, atate, municipal, or corporate), (rj aaiotmt of principal, and (ft) amount of interest. 


lnparsuaneaoftasAfW 


! A9: DIVI DEN D S OH STOCK Of FORXIOH CORPORATIONS 
flubmlt a schedule ehoalnx M) withraspai* to'wch lurrirn curporatiun tats) l«- by the United State* on 
Hi not Income, (e > name of cwpnratioa, (ft) count. • « which .<r«satoed. <c) total par v«kte ot sto.<k ownr-l.and 
|d) amount of dividend s: (?) a sm* iaformottaa v iu -vapert to each ioretgB corporation uot taxable by tba 


AtOt GROSS 

M ario eft oftltol ammo or arimSaaonm tavoohaeali). 

■abodt a srhadnla shewing the source, nature, and amount of tba 
M bring g ra up ed la ooe 


FROM ^AIL OTHKR SOURCES (ast 

inra. nature, and amount of the principal items Included herein, the 
Tba total of ihasehaduia should be catered as Item V, Schedule A 



D(miDenle).Tonn E (oeal^ 


claimed lor th* taxable period and the basis on which computed. 

SCHEDULE AI9: DEPLETION. 

If a dt^lualon l« cVdm<>.| on arcouut of deptotkm, seen re from the filer lor Poem u 'Bmwsat .ry a r. 

Form F nonn»**;i4l'*’». Kurin ** (oil and XM),uf Fmcid T (timber). fill Id sod Aw wits m oflL 

eompWtA rnhiDiWn Cat® b m nu^t vsith •io*- ilonn®Irt* In prrvims* y«n, then AW with this mturo ip I wi 
ilooner«-s.vary to iding v«ur deiiletbai >ri*-d;iic ui> to date, (tricing forth in lull statement of all traasaaosaabea^ 
log on ded'Ktione or a<l<ltiton> to valu-- «f phvriad exerts with explanation of bow dratotion deAmton tor tu- 
abw period has been •letermin«>l. in case at tlmlier this should ba dooa by fi l l i ng in rorm T (timber). 

SCHEDULE A 27 : r»OFlT OR LOSS ON SALES Of CAPITAL ASSETS AND fOSCSLXAHBOUS 
INVESTMENTS t including liquidating dlriftaafta). 

In ca'e of disposal of pw.jv'ny. resulting in a profit or loss, tba toltooteg erfiadult 
a separate Hue for each e- vt 


bellied In, 


L Kind of property. 


3 Dace 
acquired. 




Total. 

Nggfiaflt fir tom (total of ralamns ft aod 7 minus 


ft. Age 
when 

aoqutrad. 

4. CoH.orif 
acquired prior 
toNar.l.lvl.x.the 
bur market \ alua 
on Uwt data. 

8. Cow of 
snhaeqtiem 
Improve 
moots, if any . 

A Deptaria 
thm. . 

_ 

7. Bala price or 
endwS 

jtA-* 

y*f*rr. 



UZh***fr.. 


.4X7.9.&4# 

l2tesfe 





ft—. 

V .. 



best copy Available 


from the original bound volume 



Jotm L.. Philips, ot al,Appellants 
vs. No. 5238 




































































iKlMMtl) 


KIM of p i u perT f . i • - 

lif 'Kin-un^v <(>w Data 
th» material of aOqulrsd. 
vhh'b ouuuru.ted): 


(8) Cast of geod* sold- - -— ..—.1 •..Sr'..' ... 

■mu Ait mm income non operations other thait tradxno ok manu 
2cqjh>o> 

ft NMob abowing th* nature and amount of tbs principal team* iaohiUad Mi*, thtmlm.r .. 

wgnmped Id dm amount < Xor fnttirenoa cornrwiitaa a,** ihuc** j •< Iwf. i-aiwa , paragraph* a and 3) 

■Pmres aa. TAT.aia nTUUT ON OBLIGATIONS OF THE UNITED STATES AND WAR 


*#KUar»i «w dfcrivsd during tb* taxable period from Liberty Bonds or other obligation* of the United 
•rate* leencd once rieptuo bar 1,1917 (except Victory Liberty Lana Jf\£ Notre), nr U jt Finance (orporuilou 
Bond. *acur* from the CoUactor and file a* a part of this mum Schedule of Taxable Internal oo Liberty Bonds, 
Form 1121 

state the amount of Victory liberty Loan if% and 4f% Notes originally subscribed for -nd still owned 

at the data of filing this mum. f—_ 

Scats the amount of Fourth Liberty Loan AJ% Bonds origlaaQy anbaartbad fbr and still owned at the data of 


Torul 


N«t» If otaot-erenre l' t factor in dete-mlnine voor ded.ictloa attach a atatamsBt tbaerirg the smoaot 
claimed tor th- t*ju»i.iv period and the basis on which computed. 

SCHEDULE Art: DEPLETION. 

If e deduction No* dm*l ou account of l.plet bm.aMurefmni theeaUector Form D (minerals). Form E (oeel). 
Form F (mi'cs>ttai»sui n»nni»;»K‘. Kurm u (oil and tar),of Form T (timber', fill in and We with mare. If 
complete valuation tints b i' i-v«n ttu»t with •lUe'tkmnalre in previous yean, then file with this return interna- 
t ton necessary to (•ring your depletion scl.-dufo up to ilate, wi tint torth'in full statement of all trrnrareions base- 
ing on deductions or addition* to vul'e **f physical assets with explanation of bow depletion deduction tor tax¬ 
able period has bean determined, l&t .teeof tltu'trc thlsahcuid be done by filling in Form T (timber). 

SCHEDULE A2J: PROFIT OR LOSS ON SALES OF CAPITAL ASSETS AND MfSCCXAHEOUB 
INVESTMENTS • including liquidating dirifiemtt). 

In ca-e of disposal of prr.perty. resulting in a profit or loss, the tollowlnr lftoedula most be filled la. using 
a taps ran- llue tor each a-Mrt. 


If this la a consolidated return. Wa Form 1128. and answer tba above queetions for each of the oorporatior.* 
ao mpoatng tba aifiUatad group which owned during the taxable period taxable obligation* o* the United Sutra 
and War Finance Corporation Bonds, as aoch *rallated corporation Is entitled to the exemptions. 

SCHEDULE AS: TAXABLE INTEREST FROM ALL OTHER SOURCES. 

Submit a schedule shoeing the sonree. nature, and amount of the principal items included herein the minor 
.tarns l*fng grwhped la one amount. 

(1) Huve you included la this item any intense* on p r eferred stock?-_ If so, h>er mate? 


8. Coat of 
sohsaqueet 
I in pro ve- 
menu, If any. 


2- Date 
acquired 


Kind of property 


(2) Uava you Included In this Item any Federal Income tax paid at aoorce in pursuance of tax -fres covenant 

bonds?_ 77*0. _ If so, how much? f—--- 

For Interest on foreign bonds submit a schedule showing (e) name of country, (b) kind of ol 'cations (whether 
patlooal, Mate, municipal, or corporate), (ej amount of principal, and (f) amount of ictereet. 

SCHEDULE A«: DI VID E N DS ON STOCK OF FOREIGN CORPORATIONS 

flubraita sci.edule showing (1) withmpe<* teach lurrtpi Cocjwratioti taval !<• l.y the United Stales on 
ffa Mt income, («> name of corporation, (6) count. • « which organised, (r) total per value of *»n.*k owned, and 
i4) amount of dividends; (3) same tntonnatlcn vi» H .mpect to rxch foreign corporation not taval,l<- 1,< the 

United Matas on 1U net iareme. 

SCHEDULE AlOt^GgOMjlCO ME FR OM ^AIA OTHER SOURCES (Mt indudinc any ameunt wMh 

Submit a schedule showing the source, nature, and amount of the principal items included herein, the minor 
Rams being grouped in one amount. '1 he total of the stewiuto should be entered as Item i*>, Schedule A. 


N*t profit Ur low (total of column* 6 and 7 minus total o^firemns 4 and 8), f/z/.'.'r:.f-.-ZZ .— 

Stain what amount, II any, lMtudwl in oolumn 1, rfprsaanu good will.. 8-.. 

If any of theassets wen acquired prior to March 1,1913, statahow the fair market veto# on that dam via 

^'uTcmeof exchange of property, submit nvldiocw stibstAnthidng'the boils used'ln arriving at the maita 

u ; . . - J> . yv&-f t> C— . ’ _ _ 

* slue of property received... 

SCHEDULE AM: LOSSES SUSTAINED DURING THE TAXABLE PERIOD' AND SOT COM. 
PENSATKD FOR BY INSURANCE OR OTHERWISE. 

A schedule similar to t he one requeued above should 1 <e submlffed with respect to tosses of property arie- 
hut from fire , st.irm'. shipwreck, or other eomalty, or from theft, and not comja-n'-ted for by insurance or 
utherwiM*, -xoriiT th.d column 7 -dtuuid show "Insurance and salvage’* instead of "bole price or Uqmdstlag 
divlden<is." 

SCHEDULE A3ft: AMORTIZATION OF WAR FACWTISS, 

The uni-amt chuntcvl nv a deduction under this RemSbeukl he substantiated by schedule p te paw d in aooord- 
fince with i t) *, Kevctuw Act of M*, Articles lA toito.lpctaiva,of lUguletienatL 


gr - — f ’ Ala. no 'nZt. * ^,:.. 

S ch e du le A). . — the miner Mem* 

Submit a etatsment showing character and amount of the principal Item* Includ'd Irereu., ' v , *'*rec. 
being grouped In one amount. (For schedule* to be submitted by iueurauce cow pomes see page * - [T . IL , 

dons, paragraphs 4 to 7 ) 

RCHEDULE AM: COMPENSATION OF OFFICERS. 

Submit a schedule .iiowuig i»r each oflker (I j name. /.*> duties. »^i t imc-tcvof.-il ton*chdutirs,i4>sharreeC 
■tack uwued « controlb.l. (e) profi-rred, ffc', mnifi—n; <i) t«>t«l «iui|MtisalMn (,.r thr taxaM«- period,and (0) 
aneeint ot.artd rcws<m fir Iih'icom', it uii>, owr |>m't<lii,g |hyk«1. 

Mibmlt S schr'lule 'becalm' fur cN4'h ciu|.Jii\rv If a atocktiolder of the iu|.^«tluc', whose cumpBtsaUtm 
RattberatnotEi^Oiiur wurc|>rr annum, faiK similar tv those calio>l lot m r->|-» t twoltcrr.'. 

S CHEDU LE Alt: REPAIRS (Indudinc labor, suppllet. overhead, and at her hems properly chargeable le 

SSMh 

Hohmtt a acbedule xbnvfng the nature and uiiiuunt of the prlnrl|>ai items ludud-d herein, the minor items 
Mag grouped In one amount (For claasiflcaihMiuftepalrkMv page ^vl Instructions, paragraph *.) 


SCHEDULE A16: TAXES. 

Muhmlt ft schedule .'beiwflicosparatcly tor eiu-hrlu" of t.i«r: deducted. < har«rt-r. and (8)arn>Mint 
Federal income mid prate* tasev fate-, winch are a credit under Xecti.xi -Me, tnv<*> a'w'vmd against local 
tonateaof a kind tending to terMwetbe « uei»nlie property nw.*.|, tad Stare.ntfiniy.au-l taun}<i|nl taxes 

K by honks and uthrr corumtioc* 1 I mi tie* value of their <u|mal M<a*k .ire «»u of low able deductions in 
^uxafde lururne of sues curpufatloU'. (.See Arti* le US., Ueguhltioti* 4S, .Hid h-ctlon S4(ft;> 1) of tlai 


DISCOUNT AND PREMIUM ON BONDS SOLD. 

Th* re ui'i't l<e atteehed tv the re«iim a schedule showing In detail each lame and aale m im» .a the 
report u<.* citfpvraiiwi civiiu: the follow u.- iiitormation: <c' Class; th) date Of sale; (c) maturity; (4) amount mid; 
tcjauio u4 r-ali/e-l. o' premium or dlMvaii.t per annum. . 

that leupoctnm of tba premium or di*ruunt appMraiile to the return period must he reported either as Item 
nor 18, yci^vkito A. pace I. wiles the amount of premiums or discount ha* bate rsportnd as iuramn waliowud 
as a deduct ten In prior yean. (i^cvArttrlaAM, Megujatteae O.) 


W«, tbn uieii-cm.'iM-l, iimitnit *n>l irmurtf ol tlm rorpixrntiou for which thb return Is unuio, htens loitnlly duly sworn, snch Cor hlisitU fjoposre sad nyv that this return, 
inrlodiiH Um w tvni|uU3>ifii;» h*>iuk« aihi nutoiamiU, handreon ezsminwi by him sod U, to thnibent of his knowltvlgn sod belief,«true sad complete return made in good faith, for th*. 
'a**W»P artedseoutmt,puiwunMiu>tbuJleveuueActaU91Sandtbo^pimtkoosiamedh^hd^autbority thereof. L^^tlPS i( COMPANY 


■Wn to and StftMciihBd Istriutt enn thin 


& 



/day of. . 


ST.__,IW 1 . 



tth rial caperRy.A 


Pnnltnl. 


TVrencrrr. 


»-eW7» 
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Capital Stock Outstanding: 

Preferred Stock. .$25,000.00 
Common Stock. .. 25,000.00 

- 50,000.0(j) 

-i $140,486.26 

2 N. Y. 576. 

854624. 

1919. 

(Here follow pages 1062, 1063, 1064, and 1065.) 

1066 Schedule K. | 

i 

Balance Sheets . 

Balance Sheet at Beginning of Period, December 31, 1919. 

Assets. 


Cash . $3,183.55 

Trade Accounts . 27,582.19 

Other Accounts . 10,970.65| 

Inventories . 15,415.98 


Investments. None. 

Fixed Assets: 

Planing Mill Plant. $45,820.48 
Office Furniture ... 1,888.10 

- 47,708.58 

Profit & Loss. 35,625.32 

- $140,486.26 

Liabilities. 

Notes Payable: 

To Officers and Stockholders. 

None. 

To others . $82,483.42 

Accounts Payable: 

Trade . 8,002.84 

Other. None. 

Accrued Expenses and Reserves. 

None. 

Reserves. None. 

Capital Stock Outstanding: 

Preferred Stock.. $25,000. 

Common Stock ... 25,000. 

- 50,000.00 

-j $140,486.26 

I 
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JOHN L. PHILIPS ET AL. YS. 


1067 Schedule K. 

Balance Sheets as of December 31st, 1920. 


Assets. 

Cash . $18,290 89 

Accounts Receivable . 32,075.89 

Furniture and Supplies. 771.04 

Bills Receivable . 2,554.SO 

Stocks in other companies. 100,000.00 


$153,692.62 

$50.000.00 
7,000.00 
83,126.43 
805.00 
12,761.19 


$153,692.62 

1068 Schedule A-3. 

Gross Income from Operations Other Than Trading or 

Manufacturing. 

1. J. L. Philips, the President of this Company, is the ac¬ 
tive manager and director of the business and the business 
is largely dependent on his personal efforts although hav¬ 
ing other minor associates in the business on a profit shar¬ 
ing basis. 

2. He was called on in January 1919 to become one of a 
committee representing the lumber industry to take over 
from the United States and market some surplus lumber 
left in the hands of the Government at the ending of the 
war. 

3. For this service, he and his associate John Stephens 
of Jacksonville, Fla. were allowed a commission to cover the 
expense of selling and marketing for the United States the 
said surplus lumber. 

4. J. L. Philips & Company, this corporation, being en¬ 
tirely dependent on J. L. Philips for its financing and busi¬ 
ness and earnings, was confronted with loss of his time and 


Liabilities. 

Capital Stock . 

Notes Payable . 

Accounts Payable.. 

Reserve for Taxes . 

Profit & Loss.. 
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attention to business, and agreement was made that other 
associates would keep the business of the corporation to¬ 
gether and take the work over and conduct it as best they 
could until his return to active duty with it after the mar¬ 
keting of this Government surplus lumber, and it was agreed 
that the corporation would continue to pay J. L. Philips 
his salary as President of the corporation, and that all 
earnings received by J. L. Philips from this special per¬ 
sonal service work in the nature of commission or other in¬ 
come, except his actual expenses in connection with said 
work, would be turned into the corporation of J. L. Philips 
& Company to become a part of their earnings. 

5. This commission and salary received from the pur¬ 
chase and sale of this Government lumber ^mounted to 
$28,216.33 for the year 1920. 

1069 Schedule A-5. 

Taxable Interest from all Other Soutces. 

Interest collected from banks, on deposits . . j. . . $81.86 

1070 Schedule A-12. 

Ordinary and Necessary Expenses „ 


Telephone and Telegraph .j $1,285.00 

Stationery and Supplies .| 560 00 

Attorney Fees .| 1,735.00 

Advertising. 361.96 

Office Rent.. . . . 635.00 

Salaries of Clerks and Employees. 6,500.00 

Traveling and other business expenses. 13,610.36 


$24,687.32 

1071 Schedule A-13. 

Compensation of Officers. 

J. L. Philips, President, Part time. $8,000.00 

Owns $25,000 Preferred Stock 
24,000 Common ‘‘ 

E. R. Philips, Secretary & Treasurer Part time 600.00 
Owns $500 Common Stock.. $8,600.00 













746 JOHN L. FHILIPS ET AL. VS. 

1072 Schedule A-16. 

Taxes. 


Seminole County, Florida. $96.20 

Duval County, Florida..'. 43.00 

Osceola County, Fla. 315.68 

City of Kissimmee, Fla. 195.00 

Franchise Tax, State of New York. 50.00 


$699.88 

1073 A-17 


Debts Ascertained to be Worthless and Charged Off During 

Taxable Period. 


Loss in Investment Altamonte Springs mill. . . . 

American Lumber Co. 

S. J. Beach .. 

Baker & Baker . 

J. M. Bloodworth . . . j. 

Caldwell & Cooley ... j. 

Clements Lumber Co. 

F. DeVane . 

J. H. Hansbury. 

W. A. Haves & Son. 

C. E. Holmes . . 

J. T. Howard .i.. 

Hull & Thomas . 

Ledbetter Lumber Co. L. 

Lorraine Turpentine Co. 

Law &Co. 

G. W. Parker Tie Co. 1 .. 

Pearson Lumber Co. 

W. Z. Russ . 

.Rogers & Oddo . 

Rav Lumber Co. 

South Florida Lumber Co. 

Satilla Lumber Co. 

Wm. Schneider . 

J. H. Smithwick . 

W. J. Shivar .. 


$8,714.37 

49.48 
182.75 

32.49 
1,156.54 

114.78 
60.20 
22.11 
20.35 

24.67 
133.85 

245.79 

33.49 
1,013.26 

553.13 

57.21 

1,049.05 

5,955.63 

40.67 

25.81 

64.82 
26.58 
30.81 

3.06 

600.00 

1,590.56 
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Y or ICcliirn 

Form flUO UNJTff- I '.'1 »;*. I* M-.ftNAl, iCi.VK 


«<-.AK 1120 
11 WITH 1\)Y. 

. 01 • < TOH OF IWLKNAI. 

Wf,VENUE | OR YOlJK 
DMTKICT ON OK BF.FORK 
MARCH 15 , 1921 


turning by 


FOR CALENDAR YEAR 1920 


UK ST PAYMENT 


19 , and ended 


Or for period lw>tfun 


I/P FOR A PERIOD 01 IK K 
THAN A < Af I.NDAR 
YEAR THE KI.TURN 
ftHOUU) BE FILED ON OR 
BEFORE THE IVm DAY 
OF Till. 1 IIIRI) MONTH 
F 01 E 0 WING THE CLOSE 
OF SUCH PERIOD 


it *li« w#» Im 
0 l*N lll.lM 

'»•«* |l« 

• »»•*•##* 
000+ 00 I • N»l 

• P**' 
+00++ $90—00 ll»* 

I *.| I • ♦ • *»# ••$ 

I «lf +0 00+9 

rwu* Iht y*.u# 
$000000 
IIM%. eterwl# 

• n4 *•!' • ••• 
nmi ••• M' 1 
00 M lM« 00$9000t. 


I < f'KIN I 1*1 AlNf.Y < OKPOKATION'S NAME AND DUSINKSS ADDRESS 


C»*ahler 


Chf.CK 


IS THIS A CONSOLIDATED RETURN 


KIND OP BUSINESS 


SCHEDULE A-TAXABLE NET INCOME 


(.ROAM INCOME. I ..I 

I <tr«***aJ«>«. Inm irtiiru* «ii<I aliowanrra if **Q 

i 2. T,j—« . .xt «.( *.|.|, «•«. |t|«iv« • it rw|«ir», aid utlu-r itxnw for *-|iaran>ty I v I 

lN*wr'fr»mi H. h*>luk* V.M . | ! '' 

8. fl m aw ini «uim fnwii ii|mli'»n» .ttliar than IruUim «n luainifaH iiruif. I<««*!l<i*wiita((r(im Siuliiln A ’ll 
l 4- nf ihfl l , uii**l M»i*« aixl War Finaix'*- «'*>r|w*raM<n* llimdRiln>w !'«riii I I2>'t, af S IwuIhIa 


I r. Taaablo intarart fr.-m ail otlmr auafraa (from Nrlx-litl* AM . . j 

8. Hatital* . . 

• j 

7. ksyahian . ... 

8. SliaT*in*t«n*t rau.<d l.y iwnuiiii afvai*^riwniion iturini; iu*munlmg (irriiKl (Mlmllirr tarivrd or imli . j 

I 9. Jji»vi'4«»d* on ulnfk of mi foroi^n iw] location* i from N-lx-lulo A SI*. * .ami (fc) donx-atic rorj<oratiou>>, 

t (nimhui) Hrvii'<* 'iir|mrtli(<ui tiitm laniinitu .to immltlrd «ii uml tficr Jinutry l.lWlK, $..... Total 

10. Oror* io*-<Nu* from all othn nmn-oa (not mrludinn any amount reported in Item 22, l«*low) (front Schedule AIM.. 

U. Torat^Hi It*** 1 To 10. ........ .. 

DEDUCTIONS. 

1 - f military aixl i.i- «naar> eijMner* (except amount* reported iu Item 2 at*o\o or ca!!od for aeiiarately bdow> ((rout Schedule 1 


.. i*Mlaru‘«, l ommuatoii*. atxl other i-ompenaatioti iu whateter form paid' \ front & nodule A13»l 

laU*r. 'pippin-*, *-t*-.» t trout Schedule Alt) ..... ... ...] 

• f Iu*'paracntph ft* ... .. _ . .. .. 


rt 11 l.y 4 ii<i • haryod off within th«* ttuMr ]*-ri<>d < fn t: 
in'lixlinv ofj*uDai-m» i- .front S* h*-iuU AI» . 


hedule Ain 


l "*' * atlr* of raptul Mri inwr.'iUO Jt t:. ><WCU.er ^ IbC^Uf ‘atl4uA» to 

I*** *n*ta*ir»t *1 'ir^t th- .Mtat.tr {*•»•■#! ar. * ,x 't ~ nr ~w r aa*» T f~T hr y. 

(KtWtol t*. itirt .Homo rum of <* «1| g$ r»-r;. m ltn>4 *• .J J4* 

Kot UYcnx> for tatal.tr ;**xaj «■lu*t>*of Aoilurtjr. !t>r <fi vhkft't*toj iiMrtuatMt rue oi <4 
J Am. Jr;,.|» on an. k of •« <or*i/n mqnniixia uut.w f-r tk« t'natol Stain* '.it thmi tj*c and 

por»t».o4, •’tci jn «orvx r <-r<y>oraUont from rv...iota *M an*l after Jttta/y i, 1VI 

4mc<mrati(je of var farthlto from S h^Julo A2C> ''rxtrini v>ul of U*wm ZS and 2t> _ 

Srt Inoumk r».a Ttsaata I’nui.n •.ItSotanro bar r*n Jt*m» 2f and 2C, tba latl*r a* axtnvl«d—l 
1++ dx.lv tioo fmiviilni in tlx- flrat paragraph of Sartxut 2U. Marrhant Marina Art of 1950 ‘++- pat 
Nat imvo* of a or 


■ ration owni ng »tii)* >oi,no| jo J ••■tm 8r»d«- ‘'*g»r<unt to br /.al v tit ••’•*n:»*i*in-.* pri.At* tat in 8rb-dul fc I* 


SCHTOULE B—INVESTED CAPITAL. 


1- Capital, ■urplua, and urwitvxlml profit* at bxriaoinK of LaxaLla prruxl a* *koam tty look* /from firbcdulo Y., Itta 11 

2. Pitt* ajjq* f a a l* by ny of aiblitiona < from S. hmlula Y, I tom 4»........ .... 

9 • Torn. ■ ... . .... ... ..... ................. ..... ................................ .......... ... .. ........... . 

4. L«aad)tftrti»#nu by way of dadurtiona (from Srbadul# G, lUmt 7) ... . .. 

6. Ravitanaa........... .. 

8. Pla* or m t am chant*** iu inv«*tnd r-apital durinf taxable pariod (Nxt Inert*** or DaerraM frtMu Sch-- iula fli. 

7. Total (oa RaWAivnrH!........ ... . 


John L. Philips, ot nl. ,Appellanta 
va. No. 5238 

U.S. 



































uu/ul i luna. 


f «r4in»rj and i.K'i#ftrv expenaiHi (except amount* reported iu Item 2 above or railed for **|Muat*]y below) (from Schedule i &<? 

VII**. • . • ■ • •• • • •• •• •• •••• ••• ••• ■ • » ••• . •••••■ • • •••••• ••••*•••••{$- ••••••■ *f • • !••••• • ■ ( 

•m * * 


»>n .,f r*ulari.w t coimnUeiott*. and other rompenaat ion in whxu*\ er form paid ' (boo Schedule A13>l.... 


K*'{mit* lilotr, ftron Scbalul* Al^. . ... 

ii i. nt| ;.u;:e - • ! paragraph #■ ... .... 

ii...n \1». .. .. .. 

• *•••. •»(..ii*'-'* In •< * rt sd.y 4<>d • hartal off within the taxable . frets. S. h*-lu!e AIT' .. . 

f »'u*;tii ■ *'4i * 1 . ! ’i'»r iri-Iwdit.V obatilrwent'e *f?**ni S hr>i'*.1* Al* . . . . .. 

I't-ji*’. ». S IimI'iI.* \ I'* . ... ... 


3 G>j& O o I 




9 /; 




* t • ! • 


| — . i *<• t. V* 




1V«t T *-♦— “*■ —* m — * r i- • i - T ir - —*'■*■ ■-* *» *» ~-^||( •—p- ; -*T*T‘^r '‘nnixTrit trot*. ■- u * „ : 

Ijmpm rnftaue*! -I »»»^ • >.«• j»-r**ar * *v t •'»>trrw*jn>*f f»f bv irs--* to }'- * + * _ ■» 2 

(KtVrtol l<* itft *ub) of <>r <1|0*r»*r:<«» Hr* > a r ’* , 'j J' „. w _ 

Not UKcm* for taxable ;.er*r.lei. lu*no of deduct*.* >*-r «b cidarelva/xd ajenrtvatacc naofa :6- UJVrr a* crirrxiwt .jf 

l^vl>*i-ia on atm k of ><j (nr*n.m mrpora'torta tatar.s* l*r the 'oturl State* on thatr 'jo* aad & .'-wrwcj' rof- 

por*?»nr.«, except per*-i*ai aervice nicporaivniA from <v**iO|» t»»*"uvilet*<i oa an*l xftr» January 1 , H>1» . . . .. S .......i _ 

^tbcrtaxatfcjQ of war farihtW from S h*dul* A2&> ''extern! Vital of Iimm 2^ and M>-... . . ...... . . * . ... 


1 / 

\ : 'i 

! * 

/9v0f&./S. 

/G 


i i 


Nrr I\<u>*x r».* Ttutu I’uinn ‘difference bat' *en Jtmu -1 and 26. Um la War a* niroM—U bo niicntj aa Item A. .vL*loi« 1» i . 

I^m >t«d*fc lion prowled \ti th*- ?li*t paragraph of Section Si. Manhant MaHaa Art oi \VS) 'a~- paipr 1 of l8atr>.*-i'n«. paragraph . 

Nat <d a ..a pi ■ ratio n owuini*' -Ui^* * , njra<fe>J in f •••iim ttfad '- t r» be u»-d /.al v tn pri.^ia ta x in 8rh»-dul fc 1 > ...?f .. 

SCHTOULE B—INVESTED CAPITAL. 




Capital, aufpiua, and undivided proltia al b*r.'innmjf of taxaMa M abown %}’ l*ook» itrctn Srbedulo f.. Iifra 11 •......n .. .. . ,.j$. 

P!ua adjoaUnanU by m-ay of ^blitrona <from S« hmlula K, Item 4*... —... . . ...... —. 

Tirrax . .. ... .. .... . .*■.•■•■.*.•■• .. *• •.•••■•■■■■ .•.*••••••*•■■. *•*.' *•• * • ■ ■ *i ■ ••■■.* ...... ......... * *• ■ *• 

Laiafjtviinent* by way of daduriiona <froto Srbaisila fi, lt«a 7>—.... . .... . -Z . _ 

O ^ / * ' J ft A, 1^ 

. • - •• * .. •••* *••• •• •• • ••••••• . ... •*'* .** 4 4 • -aa#•»•••• • • •• ;▼ 

Tina of arfottt chaiikWi in inviatml capital dining taxable parted { N»*t Inm-aao <* Decitwaa fr(Mn Sch** luUr II»;... . . . ..^L ..t*. 

T(VTAI« (os IF^JtSi AlV f>f* M ' , . • mm a - • ••••• ••• ••• • .. *••••• ••• .«••••• •••.. - a. *•>' 

\ 

Uv ^iuttioA <>n ^rrofint of impU Sc*b^lu!#* J». . .. - . .. 

Imrmtsd griul for pencil, fit return U for a than a full y**r, w \my» 2 «»f In^tru^tirw. f^ragnpb 11» ^1..^ 

SCHEDULE C—EXCESS PROFITS CREDIT. 


2JrKf.- . '</■ / 

i i • 
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AK'iOT 


‘ /&£G.G.O 


! v^<Pi*1o.ooL«?.5? 
^•y.'rH'o * aJ a. w 

t^o.o A* <3! ft..? 


f.o.ckta 


jO.O. 


Kigbt per < rot of invaatad capital for taxaldc j*4ir»«*-l (Item !» of Kchotfulo l»). .. 

KsMijytioD /)3,000) (os^spt fos»••• .«••••••.. ••••••••*■> •*•••••• 

Zxcm* rn»(iU < a r^!it Hip m 1 pin* It*^w H f rtKuru m lor u j>^ruMn«n« than a full y^ar, jiatfa 2 trf In i rtnyiy wia^par 

SCHEDULE D—-COMPUTATION OF TAXES. 


ll)..... . j»_;._ y&c? 


i. Xunm 


• tMiH’«Tnr Ni; Im*«ki 
?7 »« «w. k n».i.» • i i 

t *< » llnti n> r 






rtk raoriTt • >» i>rr <Itx* 

A. Hi'MHI.1 *'.. 


« hti «\. r Sc»j». r to Tax. 


6. Amovk or Tax. 


Nut ianHW, iHit in mow of IS>'. of iimatol . . 5 " . 

lUUoco ..f net ineoian* .. i._ »cx—• ' ; . i ' 

TotaU c«*n|*u0^l nnd»T S^-ti-Ti :UUfln. t | ! ! >_" if ! I *~ 

I'.xrtkW IVililM Tax. if computed nnd**f S«-tiniMt HfW, :MM. 30 |(«') * >f 1 lt»>v«»MiH> Ac t *if I'iIh <’«<*i iwrc ‘Jof lurtlnn twum, tiorayn iph 1 H 

Nat inr*w f**r taxable period (lt4*m 27, Rrke«l«tle A) | ... . I II. Tux iif loT on I lent lo . 

r. »*»»•- u»»e*«~*t ua «atbC%U'i«P n< I , | 

l^Btiot an-I Wat ftM«M*-<- car- | O? - . 12. lolul tax (lb*tn .1, 4, »r s plua Jte»ki 1 1 . 

pur AH* IV4*«»- iii.u* \» | ' if “r 1 _ r .. 

K.V*i|iI<4i> i.xliiMtKif'hiM *>i . H. 1^. W.aa. *1*4 |ir.e». fv-I«tf-I U. | 

Z ^1-iijititlr 1>| Ml lutaixn • •■millet .ir |m<m* -Imio «< Hi. | 

Cl«*W »a. f*e«a Iim bw.iar U>*tt TlI j . [ X»e*l«f U»»rmw ViteMtfUi {$ r b< 

OimniMmi rip|i***i I tl. !smm« ipr «llliM*l al ih. muihv hi 

ttA^miiU-ai'. r»*^lil fc» oa] <k■» lit a U*~kfn r^iiM*rui|..n «*•• r« 

n.ao W.'*»i iinir'B Mim ► Ar r** i ocl In a tiada ««f ImMii*- . wiiImii J 

ilwn itmi i«*»|«ol"llli , liallei*. tf? ^ . —— 1— , ih« l ulir.l SiatM, ami iii-i Im« In *n*> 7f . 

p4>A'*|»t>H M # ...... fr “ r 1 " • r «<w i*Ia*«<i( Im-.iia-'' Mw.iin 

RaLuu'i' mIiJii'I I** UH'oifte tax I IfAi f*. Iraa JI email, 7, end ” 

tt, ix lu*n» •», l«w llemaa. $,ait«| l>> ..|g _ ___ ift. Ua!uni*o of lax < Iteni 12 inui'ia ItejiM Uxtod 


11. Tux of UiT on I lent l‘t . 

12. Tofu! tax (Item 4, >>r X pin* lleiti t 1 , 

13. Lev Iiwntfto amt |Nnnt< !»»••. i>ut*l (« 

t<a*Un ■•■alile nr |«i*>f -toll' >4 tin 
I nli»i|siaim. iMm- Sm'I|.«i Zi*-uihI , 

'jaxi’lnt Kavrtua- V< I e( ll#Ui {$ » 

II lanHan Ipt wltliUrM al Ih. Miiii.v hi 
•k* nf a Uryn i'*a|A*ruil..ti r« 

»W’I In a Hid* nr Ihi'Iii. . A if Imii 
• Ii* I till•*.t Sialm, amt tea Im\ iic *tii> 

**m* i*iM |ilaiAief Ini'.im-" UM-.rin 


lft. lUluneo nf lax < I».-in 12 inci'ie ItejiM 13end 14) 



AMKNI>F.D RRTUltNH. i 

ainemlerl roi»Mn mmt lo» plainly marled •• AiiumhIiaI aiTu— Iba fara of the return i 


CHECKS AMD DRAFTS. 

OncUmkI drWia mill he a« tvpie»| only ii payable at par at 


vour CoUactnr'fi ofTiro. 


BEST COPY AVAILABLE 


from the original bound volume 










































1 . Ul it4‘lU'*]l 


aCMK>ULK k.. -CAF1TAL. SURPLUS, AND UNDIVIDED PROFITS AS SHOWN BY BOOKS 
BEFORE ANY ADJUSTMENTS ARC MA’*C THEREIN. 

**• SCaok actually at thesod oftin prsrwdiiu- • vlo<l *tw*il4 InwrilorMt In tUN.-vlwduU 

4etbeeataatthatltlep*i-l iij.. HiWk «mlM»t M ituw! mi vtluturvtlilwutpir viIim ttixMirin 

■hen Hjoduifths ■ mo unt. tho books (■ rrypml ihar.>r at HiocUm of (1 m pramdin* tux&M* 

BE TSteii— iwluItpiiAlawr|iiij<w tliun by LouLsai tiWMl o( tha laiald,, |<eriod. 

iaMttb«blni«l mi4>!MlMXM^)(>)d(Uw llavnitu* Art of 1WN or under Anictea37of l(**utaH—a 
tt. tttH R rte ina d should be enured under Item 1, HrlM-lui* K, uud sot In thte *cb*»lul.\ 

B7. Raaeraa whteh npemmt aHaqatleoa *f surpiu* ami war* not acaumuluted tbrouxh deduction* mwte 
la a —putma. net naooeaa as rat a r ne d la pcevteaaraaramey.irpfoyerly explained, be entered aa Hern 7. Such 
—Mu Bum be Identified and If —annary rWBeUad with Mhumliait iwaacvaB. 

<f.Ifthim r p —fl — b ai t — hand at any time during tha taxable patted any t ru a ar y atock, ooptoaef the 
I—I—Mm—I n>UMO<tN—U mm— omrairn—il marnl any auteeijuantsd)u»i man i* should be furnished 
T—anty—afa til—Mail— m—I aired by tho cotp—lion and n o rn a T— te d .i ai c anll tMofthsi—nlartha 


Item. 

A muunt. 

CapHalf «ft paid and ■etnaffyoutBtanrtlTiiattheefcx'e of tha pr—Q tag year 

i na.no 

* afMfv 4 |,ii» 11 .. ... 



. —■ O —. O o 



Snrp& and —divided proflta: 

t YaW-tn r -pha __ 




f. iMTiB.adSteS tewhirh arayt daducUbla la aomputlnt not loasma 


E Other*ltema(tabadatnlM). 


E Total or tans 4, S, 4,7, a— t_____..._,.. 

l../^.fo 


. 

11. OapttAlaaUl aarptea At h—mwiia of tAXAbte paated Aa—NmbT book* 

a../*5^(eo.4?.<.*..<> 


SCHEDULE F.—ADJUSTMENTS BY WAY OT ADDITIONS. 



TL If — —i to Invmiod capital la elatmad In It— 1, Pc h o dnl o P. an—It a i 
(a) the kind of property, (*) the y—la which It was paid la, (r) l 

, (4) the actual ca*h value ofaucb property it tha date whan paid la, (r) thopor valMoI 
raadthaemouatet which auch property was aetered la tha aeaounta,(/)thn basis 
i oak* of tho property waa t 

Uff)« 

of that 

VS, V — NS— to foTMtafl capital la <t hi item t a«iMhiu » , 

(a) tho Mod «( propMty, (A) tho yaar la which it waa aeqoirod, (c) Ita oast, <d)1 

»tho date or acquisition to tha bactnnmc of tho taxahlo period, 
lorod waa actually Claed or uaeLto at tbebaclaaiBC of the taxable parted. 

, written off tnltoq of dcpcwietten?.. A. 1 Tf in. nTjilaln What nl]natiaaati 
i to premia far dr pro ri r rttnn in view af tha proposed raatoratloc to aorplna. AddUteoalsthla 
> to tho bafinMng ot tha taxalde parted. Tor all aASttena hato u ndar p—fan Boat bo 
—Nr dapradat—to tho Uctaalnc of tho taaaMa pnted. 

VS» V any addidan to lovaalad capital la claimed in It— E Sohodolo F, atata apaaBteally tho aaonat at 
> written ad each yoor la the books of the oompany end the amount allowed as a deduedon lac 
Addtoaaa la this It— aio ohm nlattvo to tha battening ot tho taxable period. 



«» 

Amanm. 

t. lUhmlandi vahn of tanrthla pmparty ttearty and autetantlalfy In axe— af 
aw vahmaf aleak teanad thamtor or of tha ca*h or ether oanaldaratlan paid 
thn—r (Arth-isa —and B7; _ .* 

. ^__ 


ry_ r r f > 



*. Tnvat..... 



SCHEDULE C—ADJUSTMENTS BY WAY OT DEDUCTIONS. 


Ot. la any pa r— . oopyrUht. aacrat pm e — or N—bM paod wlM. tra rt a m a rk , taada branEMnchtea, ar 

paid In lor steak. oarrted ao — aaaat by tho oorparatlan?_2 k 6L. It 

, la tho tai ana lb te r^oa ■ i rp 1 nndar any othar Ptfr or ttttea an tha hooka or 
Ittod ntth ttoojtjgrot^ ...u&Ccdt la It antarad m tho hooka at a wlua In ■>— atlu 



a—af tho par —noocthoi 
latai 

ot that 


In a—aaot tho par Tahaaortfeoa 

aaqulrod prior tel(aaehEISI7,enamod—the boefcaatavalue faun—ef»p« 
oak aataUndmf on Masah E 19177 

af 24 pare—of the? 


la tha i 



toaaah iM—iipdra d (1) batoro Marsh 3,1*7,—dfflaaar after Wat da«% (a) date* aaqpla ft to a; (4) tanR 
vnhm ad thrt data, wtth a complete asplaaettoe of tha ba— upon whlaN aoNioaah vatee waa datanataad; 
(r) par oaluo of tho ataeklaaoMltharafcr;(d) par raNaaf total ataWaot—tac IChrO EMU; (c) par rate 
* total stack e—tMrttog at the bagiBUi« of the taxable pntod;</) the value at which aneS—ate an ant—d 


tho iaiaagfMro w— aajriivd bar— Mwah X, WCt, tho am—it ly which (/) exceeds (4), <c),»par 
aataICdEw»pa r aaa d aI(a).w hhhn Mia l a—a t . ——taantewA —N— 1, — dnNO.ter tho taxable parted. 

atham—Brill w— arqrtmdsnar after Hawk E 1*7, the—mint by whtoh the entry ta (/)rctoant to 
—bfari—iMm an—<i<»>or (r)—aUnc i>—» a»ar>iparcantaI(r),w li i rh ioi r Nla—tf,—tbolndadad 
MM— l.SahadolaO. Nr tho taiahlo parted; Pi i rt dai. That ll I nla ar lbl M w— aaqoliad bafara March E W7. 


til. In any |.f<uMfly tlnHwdlna phyaml properly, and InlwrnM" projMff)-; ; •!•! f ■* v..• >s <«!i 

Ot with utln-r jtni|*-rly anb'ir,! wi dll' (In- (U|iM|IMi at a \ » of ((•<• tlii'Odtl util'll 

jiaid tbefi'ha - iir t|*o arlualra'h vaUw ol th*-ii.iuiti. 1 '|»rii|i«ly jiiild ... If •>,. '-i.l>»ilt a 

ul <«) kind ol jirojarty, <’>•) attn/uiit of coih jmJ«I ••ter,v> o>-timJcii'4» oiu-f 'ui«Vk 

j^ojx ri) (mid Ux>r»-'or, Uj »k>w that %*h»o laadnnttlnal, <•) \af>. u.t t»Mrti tin- j^op^ity h oourvri <«■ 
i-..Li<>nh< <ur|iura>ten,«»<1 ( / )rtrrm uf ft) o>er(*)or (r). 17i!»«>*«». - muni t*«nter<-«iax Itrm I.WmHiM;, 
far Hie ia\»iite |x riixl. 

(;&. liaa »te>|uoto pravidon loan aadp In tlm aoaounU of tlia cmiMny tor (a) linn ot .vary 

klml7 (A) d>>i#rerte:teo7 —, <c) oboutescMnc^^7 -, W; depM«M at 

iab>rr*fl!«‘iMnlM,i(iii**raui/|ilU M > and theUkef ^ 

If attenuate chary* Iim not baan mada for dapaa—tlon, dap l a tten . ahaoteaoaoaA and otbar tea— dnd tha 
valya of tlio projicrty ha* not baan malntaluad by n pl—nnu thaf hava tom aharpad to *epmat, p*wjmt 
addlttenal cIwtcm tharator muat U eompotod tor oR ya— In which tbay warn not mada an tha Ua—, and tba 
total amount of aucbnbarpM Hunt baaotaiad aa It—E hch aNila O. _ 

G4L Did thaeorpomlJm mar racalva n atock dlvldand on atoek owned in anothar oaap him— 7 
If tlM ana war la “yaa." aUla In daudl Nr aacb atork dlvtdaod raedvrd, (a) date martved, (*) fr— wbaau 
noalvod, (t) nuabar ot Item raoafvad, (d) por vahm at ahorca raraivad, <r) rotao at wUeh antarwd m |m 
buufca of account, (/) whathar ar notaurphiawaato ci a—I by tbte vulu* If anwrr N “yaa," an— tha amount 
by whichanrpkia waahtetaaaod aa It— d, SchadoteO. If aaswarls“no,’ , alato tho uxiroant in which U waa 
included, («} date of Mteof ony ottboatuno of Mock raoalvad aa a atoek dividend, (4j number of ahama aoW, 
(i> amount received tborabr. 

Nunc.—Itanawara to tha fniN'dniC qoaatteoa IndNate that ttaek divldrada raoalvad at any time hava baar 
trmted aa an tocraoaa of aurpfan, and each locrewia H raflacted la tba mmputatkai of luv«ated capital in 
raturm Nr any or all of tha taxable partode Ml7, Mia, ami MM, amaailad iwturaa ahould ba fllci ter aueb tax- 
abia patted ar pertoda In which thta error ocourrwd. 


Item. 

Amount. 

1. Vihmtkm K ptfeott. ami nwr-n. ar formula, w! will, j 

tfwu.mRit! tfwU Winiff fnnrtil a<_ nr nttnr tnni r‘ f~ r^ l— f i. 
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4 inn—alstt— *_ _ . .. _„ ...... 
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ware: 


DURING TAXABLE 
tnanoi 


(a) By ante af capital a 
(•) By payamN afi 


of tho 


l or by tba Nm of capllal aterfc Nr tanafbte ar othar omoI*. 


(r) By UqntdatNo of part af tho mpttel kjr (oNaammt of —rh or by 

CO By payment ofoaabdlvld—daootafi 
(r) By payment al! Tadaralliu—a and pnma 
Tha ahaa—a wtth ampaot to tasm wfll i 
Nr tba omNaten abonld h. stated. 

E Tha NOewtnc fa — B a abonld ba N B ana d In saakMf tha 
donpanlad aa an addition or dadoetton. dadnetlon bafns daBgn—d by rad ink: 

(a) If alack la lamed tor cash, tho actual raah recaivad (but not tha 
i* tM* Aaioti (Other than caafa) paid in lor atock: 

of tho ltovanuo Act of INI. 

«) XfoapUolaterkofthoaMporattanUi——almd h n ln a t paidNrnataC' 



(d) Report dl*1danda paid out of predtsof prior y—a tat not dl* 
period. Any <ibtni.utten taad* durinx th* tint nodayaofthaUxnhiapanedahoUboi 
N— aaminca oqpradta a—datad du 
r—atadar ot tho taxable pfriadOnnha 
that auch proflta amanfflrtimt. 

(r) Tba amount of Fatersl 
dates when due and payiMs wh 

Thaava—a adjusted dadnatton to ha 
by 0-014. 

B, Tha datnnaOad Br In aalan— 1 aa » abonld ba ffvm Nr aB I 

A. IncotBmnaantartliahnmbarafdayat—nntef In tha tnrahla parted Ctodnainc tha date of cha—a).. 

A Tba aatchenpM not lapartadm Schedule L, If not In aoaardanaaulth thalngaaa—ar dag a a— raflacted 

faeanNlad therewith. 



1. Hah— af addlttena 
and daNirtlnaa 

Date. 

E Number 
of Bum 
sokl or iv- 
acqutead. 

4. If tor 
—h, aiate 
prteapar 
eharv. 

or cash vika 
actually rarer wed 
ar paid ant. 

6. 

Kumhar 
of day* 
aTNctiv*. 

7. Adp—ad avarafv. 

(qa^aao 



.st25?£1 

uS?*.* 
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C.—ADJUSTMENTS ST WAY OT DEDUCTIONS. 


OU Xa any pataar. copyright, moot praeaaa, er formula, peed wtB. trademark. trade hnadfJnaobioo, or 
other alerter iatanDblo proper t y. paid la tor atook. corned — an aomt by the oorporatlont.—It 
not oafated ^eotlfcaOy aenaoh. la the Inianalbta toIuo m«r»ii1 under aay other otfr or mi— oa the book* or 
Mhmrt i v —t «nhtinod »««h thunrmttf ... JdZc6£ Ia It entered on the hooka at a value la uom« f iu 
mcaaleaeh value when paid la? ...7Ze£?. Ia unamafthoparvahmofthortBChlmDOdthocalBeT .jrSdO... 
]a the airecate of arch aaaato aacpilnd prior ta March A J«7, entered®!Ike book* at a value ta room of a par. 
canto! the per vafuo of the flock oofeianrttTn on Match 3, ran—JB aL la the ocsmeoie of auoh aaaetj 
rotated an the hooka atavafamta enamel 2* per etatol the par vataeaf the rtaafceal*aadlii<ol the bettaatag 
ol the taxable paatad?- fZ& 

Ifthaaaanm Many althafcfBta«|Htatt anate “yto. ,, aobaall4rtBltaMntrtnwHirtaipifataly with taapoct 

la aodi ia.. (1) before Hank 3, 1917, aad (3) ga er altar that dot* (a) data olaaqrtrtttaa; (»)caafa 

nka at tlwt date, with a eemplata explanation of the baaia upoa whlefaxotaaeta v«hw wee determined; 
|r> par vakm ot the alack land tharrtcr; (4) par rate ef total dock eatataadtac Ktartl A mT; (c) par vataa 
ai total atook eatetawtlnf al tka bagtaniag ot the tatable parted; (J) tka amine at which eoeh a*ala art entered 


IfftU the tatatqfNaa were aoquiml before Hank 3, W7, tka a anwnt by which (fl axeoada (6), (a), 25 par 
eat of(0.er SSpar cast of (a), whichever u loweat,mut beentmdae Itaa 1, Sckadola O. (or tka taaabia parted. 

II ttekftaaffbfae vara acquired aa or after Ifaiek t, 1917, tka earnout by which tka entry la (f) rdatiac ta 
each ttaaifkfcoesaaadi <3) or (c) raUttaf thereto, or 31 par cant of (r), whlebeeer la lowest, mart be Included 
la Item 1, lekadala O, tar tka taxable period: Frorflrt, Tkat tf l nf a a « tM c a wetsaeqaiiad before March I. lit:. 

t%r rt ar aftir tkat 1a*t. 1r1~Tr*1~rr ** »»— *- — |-i».w— «».- 

atfaaMaartataartktairtallaalaaaaad 35 par eat aCIha par valaa oltkataialalaekaaMaadtacaa tka bedaolBc 
ef OataaMa parted. 


■arporettan waa laiad at a nominal veto ar without par eeto, for the porpoee 
1. tka par value shall bedeosnod to be tka tag market vetoes of tka dale or dale* 
m rtaienatnail nfrtmk latrlmilTwf** *, “*T ~rr» Mrt *“irtrr*Tif-fttn 


01 . la —p lagTia paapatj r airt in f~r arr-nlr nrfr*-*T >v ~—|—- 

Haa,l»ltalmatatkabaabaatavalueln ixoimelltnArtoalnaih veto when racrtvodf—- la 

oamaaal the per veto cl the aaaofc paid thmofor?- 

UnmMTsate rtTba~ eftha larT^m - y r ~~|—*t 

a) wbm eawrteei, (r) par veto el tka atwfc paid tkanfor. (J) actual cm* veto ot tka propmty when paid to. 

UiU,LuUia akliklltt ulna aaadatwlaen fnnhrr* r~r J ~*T*~~*—» —» w -T 

by alibkawb ubiaairearkirbaeUrrenHare^wnnitirffanTInnTltfalPHnl theBnenia 
ActefJIU. lafar rh f anaaTi* mr**m* 


ib S. urn 
ta tka kart 


.. Xiao, i 


or wee there 



CJ> Bypa p—l ataaWdtrtdaadaaalaCaafBla—atprfarpaara. 

(i) By pajmeatol radmolti mi aan it pr i rtt a t a — kr p aa rt aae y ea n . 

Tka ab anpa with m epe ot to tone wgaocarfcaamrtr awry aaaa> SkaaM-aai 

forthenmlmlnnahouldb.atated. 

S. Tka teOeoim toatraortoaa abcafd be latte aad la maMaa tka obcoc adpt 
deacaaaad aa aa addition or dadoetioa. dadoetioa brtac dartpaiad by tad lak: 

(e) It rterk is ianedtir rash, the actual rartiiacrteed (bat act tka aaoot* el 
la thUrchrdule. Aaia*i (other than caefa) paid ia lor atoek a—Ike eokmdlaaoaow 
ol the Revenue Act o(19tA 

<c; U eapUalrtaekeC tka cNpentfoa la HMVrtNdkalaM paid kraal Maas 


k aheold be 


MWe)'-*) 


(I) Report dlrldaada paid out e( prodta of prior y—kalaaldl' 
ported. Any .lWrtl-utloniaaJo during the flret AOd«r>o<tkaUaabla| 


to have I 


imoatodaral the Unable parted*e& be doomed tekeeabwaadebea tka) 
that oKh prodtaara eafflrt M t. (Bra ArtidaaNTaad WtBankfwiaO.) 

(r) The amount el Federal taooaw aad pnfita tana payable bnU be 


(r) The amount ef Federal toooaw aad pnfita tana payable *onkl be prorated and detected aa rt the 
datee when due and paya b le w k a tkm n ea r raekaTabeaa art apaa tka beobaaraat. (SeaArtfelaMA) 

Theaeeraaeadjoatad dadaeOea to be ooMeil Ineab—a? aqaaliIrtaHaartai aadpaadta tax aabtpked 

by 0.431 A 

B.Tkadalaeanai1krteaalBaMaXlaHbaatdkaiteea>oraatT—nfumr, aaoapt that ertnmaa 3 and < 
aBaappMnBMacolytethakaoaarieanirtrtfliwettbaeorporatkakrtoclL 

4> lncofamaaeBtarthaarimber afday»iea>a>nlntla thataxablaperlod OnrhaUac tbedateelchanf). 

A. Tbo not chanter not reported la S ch e d u l e l»ll not loaeoordaaoo with the lam pio n or decioono reflected 
ta the balance ikaita, abeald be fully neeocUed tbararrltb. 



S. Number 
oftaam 

to idorre- 
acqulrad. 



5. A meant el caefa 

araadtaabm 
actually rorafoad 
er paid eat. 



6 . 

Nam tar 

of dav« 
effective. 



o{ the Catted Stalm, the locaoie (root wfcicfattaoC taxable)?_ 

If ao, attarti famrda a auteBmat akewtaK far tka taxable period the facte called fer ta UeM (a) ia U) altbb 

achadale. 

U the taeeaa from aucb oeaou eocaleta ta part oecais or pcodt koai tka aala ar eUrar dfefMwtloa IkapoC w 

<m tba daduotloa of latereet under Meet loo 334(a) (3) of the Keraaira Actef 1«IA than aemwpadtaeprttaf 
.u—p!...,-■--» ■- —m— iir iiiifi ir In irh nme eat fenh ta drtall 

(e) tka vartmtakliideaf taeaam dietradtamaaock aaMleaiidtba eaa^atatkaojtta parteftMeapM) 

laeutedtfaarota which iadremed an admleelUaaiart. 

For the porpaea of thla erbodula taadmladbfe oemu ahaB be vaload at amt a( aaqolrtllata aaBepI that tr tka 
oorporattaaiaadeolarlnaacurlUeaoadlnveaaerlearucbaejeUtaaacurdame with Aitk'JoltaS.Beaulotfeaat&.BWh 

InreoUey flpure obeli cooetltule the m oow r o of value. Admladbla amoU ah dl be valued afpiwrldodtatettea* 
naa. So. aad 331of the Kerrmoa Act ofma aad Artldeol01-e8M9i-«H. am' Mi ^«ufeU«aatX Theav«raco 

aaonat of aaarta of each kind bold dun&c any year moy erduacUy ho dot.- m-. .< fay dtrede* by * tka aum ef 
the amount aCaadf aaaeta bald attka bronatacoftho taxable portod and t haa.^uthaUat tin anil of the taxable 
period. XBenetieaaa the amount of admbrthlaameU may beat be detenmned tram ( 1 ) tka balance abort nr at the 
kactantaf ot the pmfed tgjr^td with respect to the lira* 1a Hrbaduim V and O and a> tka kaka«a*ert tart 
tkaaodeCtkapenod wrr m p aa dt a sl/ adMad. Butl(atanrtuiicdMr1n l ctbalaxaMepanadaMil>*tMUal^i«a 
tahaa place iu tbo a m o mi t of auefc ane t r, the avaracw amount ant ho drtmmlaod m pcendodta Aitlali 
MlefBafulatlontas. Xnauchcaaoafaawladatoil- 
0) TbacumpnUtlun of auefa amount; 

(r) t m o ni it ofl n a dmla dt»laaaMd«hoM»t s— 

<J) i—^ Hitniteftinhfeiiorliel. 

(r) * -*-f- -* h eh t ik a l ^ taiaiife nor fed. 

#.v «-• .^-i—.-.. I-takrtdal kagtaalad aftaxatlapmkd; 

(f) * 1 1 ■* —«—*—■» <- —v-yf tt Tka ini a ^ laxablbpr ie d. 

9) Arxoflaaaammt of eilmlaeltila aaarta bell durlaitatakl»»m>M: 

(IFSamol (oplaad); 

0) rartentoao which (r)laef(D. 


Uoa7,SchadrtaB.laurd^uaMatatke 











































































KIND OF BUSINESS. 

} , :<r 1 ^ Ri v ® n ,hek>w. identify the <-crporaiion'« min income- 

P? a 2 ,a< ? 0 £* ct * v: * V i ^ ***? KMwitf ({mh, urJ ltdirov thi'* In h special description 

of the butis: ■« K!ti«taot to gj v* 0u» Information ceiWI for under each w-minil cIsm. 

. " .—A^Kr*«)ino* snd mlilnl bul-jrtric*. i:».-2<t<iitt ) > foiling, lo^-ing, jco harvesting, etr., 

Icr nc hiring trf mini ttrcrmrty Huti* tho } *ro>(:n t or product# B,—Mining and 
Ae^r {»*. i<y.i.uiu* gw *taf nil wvU*. Inciudw the Mug of #u,h t^os^rtv. State 


QUESTIONS. I V •“*. 

t 14. It the Hnrwrr to questions 1J, 12, and 13, or to any dfhaB, ia •'yo*/* :i«vwrcr At" 

i®* 0 *"- | foffitti tho corporation tie Affilktel (erponttioo* Questionnaire. W-m» Hit, for 19 Woe 


■tructuros built, material* 


■***cpSs*ffe; vetcrwork* or poew. K3. —Storage—without! trading or profit from aalco— 
. >«v*tw». •Webovooa.^i* Jr>Bro<. rtc.) Bute piuiiirC stared- E4. - Leasing trsnspor- 
VSSBU or ctthikw. State Idfid of pcoynrty. P.—Touting in good* bought and not pnv 
cured by Ilia t ruling res/wm. Stats manner of tnds, whether vboUvcdo. retail, or com* 
«d*toe, sad product handled, bales with storage antis profit primarily from ode*. O^* 
%xr*irz —iaeh>Hftg hotel*, reXxmvnU, otc.: amusement*; other proftwriftffll, 
persoftai. or iocr.&ksi xr\vo. Mate the avr.ioo. B.—Finance, including bending, 
*aJ eriei*, insure^. £■—< 'otuwu not falling in above <•!**** (a) because of combining 
Mvanl of them with so wodunuiwnt btudn<.«*. or ,'&) for oth**r r««aona. 

2. Concern* whs® burinra* involves activity falling in two or more of the above 
pwsral cLsata where the mow pno/ ul l» comenukl, *U«»<ld report business as identified 
adds tut one of the above general (.-loams; for example, corn-erne ia A or B which alas 
Uipjpurt and market their own product exclusively or mainly, should <ill bo identified 
with ciaarra A or ii, concern* in *. ^manufacturing* which own or coolrol their nowce of 
material supply in A er U and which ales transport, cell. or install their own product 
ewciitrfvaly or mainly, *mi>d I*o identified with manufacturing: comvm* in V raav 
eeatro! rr own source of supply of materia!< uasd o\duri\.fiy or aclinlv in their oon*n:J- 
iI»o • .rkj zooosro* in F.l or F.2 nay own or control the source of their material or power: 
concern* in P may iranapurt or etefo tbdr own marrhandiae. hot it* production w-'>iud 
ifentUy th^m with A, 15, or C. 

S. A newer*: - 

M General dam (uaa key letter deeigmttioa)_.^=rr^.____ 

*f a in inoome-productsg bc<auom ^glva apedflcally the information rolled for 
under each key letter, ties whether acting ae prindpal, or u agent on com»i*- 

dap itate if inactive or in Uquhiatlon)rj!%nk«Canx^..r«ww..^^4K»9<v:. 


4.1 
fis year 



OTHER CONCERNS IN SAME BUSINESS. 

i the fe&arfctt Sruw the name* and addreoaoe of five repmeenutivu concern* 
or m rt kn nf the country mand in the aamo kind of bueinca*. 


l nf the country 

-£Z4r...C 


\..£y^ v ..si 

r« J&t£zrr. . 


.. - 

S/ 


NCORPOBATfON. 


& Bate of incorporation .. 


■SC 




*. i/l»U4fe a^J4* »»< winnHr nHenan C-,^1 

tSeOfcOAKIZAJXON AND ACQUISITION Of MIXED AGGREGATES OF ASSETS 
Bee the c o rp or ation, or mv •J H* prrdfcsuon. hcan raorBanired. <«■ hu* i» or on*. 


'. Ban the onrpentien, or .in*/ >■/ i!« TxrrdtKtton. been zeorguni70<l, or hu* it or any 
,'<u p nire mnn , taken over % gr.jng huem'iw or anjuirod a mixed aggrente of ungiblo 
*t -1 iatcngfbln property, and paid for each property in whole or in part with rock or other 

i*.TjTttici rfnee the do** of the pracnding taxable period? —— t?£rO_ .... 

$ U to. ftrnfch a brief narrative hintory of the hurisam and submit a ratetneu*. 


or any 
ungiblo 
or other 


rikmstag 

(c) ‘ 


(e) T%» name of the concern taken over for from which the proper ty wan acquired); 

(9) The {mtam of thn aaaeta and liardlitica an ocuoired;' 

It) Tha tea] par vahtn of the stork Wawd therofor; 

•>> The nine at which each riaaa of i*»u waa carried on the books of the concern 
& m which aoqnbwd (subeni: a balanco riieet of the pmdeceamr concern as at thn date of 
•uQiSdrioa or an at tha dona of it* last accounting period prior thereto); 

{«) IB* vdoe at which each item wm carried on the iiooks of the corporation making 
Bri* rian, and fnC details at any adhiatmeata aubaeqaently made pertaining th**n*ft> and 
Oa* bad* cat wadi aoch nwhnths was made- 


following: 

fo)lHd theoorpomtion tie AffiliatwJ < orpanttioo*Quet 

subsequent taxable yaara? Answer “Y*a H nr 
fiuearion i* “yoa," a qiaaatinnnairu ia notnonhad, exc 


If the answer to IUe 


(iiteation in “yua," a nonarionnairu ia at 
described in question (e). If the answer 


tiwnrired, except under the cixcm e i w a no ea 
to this question is “no," and the answer to 

.. M . ... /I «, . . . C..._I 


dMKnbed m qtiMdon (0). « toe answer to uua question is no, ano mu a»t«^«^ w 
queatlona 11,12, and IS, or to any of them, i* “yea “ jirocura from the Collector of J ntenul 
novonao for your district Farm 819, which snail lie fQled out and died as a part of thia 
rottun. If tho answer to this question i* "no," question ft) need not be answered. 

ft) Did nubsConrially tho same condition*, as am act out in tho queati«.<nnaize filed for 
1919 or prior years, obtain during the entire taxable period 1920? Answer “Yes" or 

"No”__If the oarwer to this question ia ‘’no," a riatrownt, setting f-wih the 

particulars in which tho situation has changed, should bo attached to and mode a r«rt ot 
this return. If there have b<**u substantial < hangee in stockholding*, a complete ach*<hde 
of such changes should be eulunittifl in die form prescribed in Tuba 5 sad 6 of th* 
nuasBonnaire. If three aro companies other than tkoao covered by the questionnaire for 
19)9 or prior years which, *l*fdying the tosie contained in question* lb *i or 13. may have 
come into the affiliated group since 1919, a questionnaire, Kona $29, la required lor tha 
entire group for the taxabio period. 

VALUATION Of CAPITAL STOCK. 

15. Wb»i was the fair value of the total capital stock of tho corporations* determined 
in tho last assessment. If aqy, of the capital et^ck tax? Date of that 

aassamwiot 

PREDECESSOR BUSINESS. 

IS*. Did the corporath'O file a return under the same name fat the preceding taxable 

period? Answer ‘'Yee" or “No" If not, was the cor p or ati on In any way an 

•'utgrowth. result, oonrini:*Tion, or roonjimiration of a basi no ss or burinemee in osstsnee 

during this or tho proctsliug taxable jv-ri-»J? Answer “Ye*“ or ‘‘No "■ - If 

answer is “yc*," give noai«* and aid/ves of each predeoeaaor busineas. 



BASIS OF RETURN. 

17. Is this Mum made on the basis of actual receipts and disbuxactnesta?. 

If sot, describe fully whet other basis or xnothnd was used in computing net income. 


GOVERNMENT CONTRACTS. 


tract oc c'.ntract* with the Government or its agrunsi» ; >. * ip any ‘*ov<*mnMmt contract or 
contracts from whi> h tho corporation derived income uir. ti or indirectly, through Ota 

operations of a claim lx«rri *>r otherwise.’ Answer “Yes” or“No”^5_ If agitate 

the amount* involved *.... _; whether or not aoch amounta are included 

in this return .....~2Z*?23e!*z-..: wwi. il not, was an amKoded return, accounting for 
the additional income, lilod for the taxable perind in which thu contract was tormi- 

naUd?„...d^^?3-fr Submit a schedule shewing fuli particular* of the contract, data 
ottered iuto. date the work ceoaed unde? said contract or contracts, sad the a m ou nt and 
oatura ot the adj u st m e n t. 

AMOK IUA MON. 

15. Haa amortixatioc been claimed? Answer “Yea" or “No 1 * J&ZL. if so. 


cuts for what year - Z. Amount?. — 

PREPARATION OF RETURNS. 

t 

20. Did tis« corporation employ anyone especially to prepare or advise is tits prepara¬ 
tion of this return? Answer “Yea" or “No”_ ?.&&. It to, give name and address 

Muf state to what extent such aedstanco or »dviro was received y .—. . . . 
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05 

05 
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05 



•-t 
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m 

CD 

a*C 



•o 

. *o 
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< *TJ 

5? 

CD 

3 

CO P* 

ffl 

»-> o. 


3 

I-* 



•J3 

S5 
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•a 
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as 
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ct 
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55 


5C >> 
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O tJ 
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• 53 
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C r. 


CT J-« 


fO 


N H- 


03 


Oi P 


<© 
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c* 




u> 


9 0 ffrrrti, copyrights, ttrroi procemee or fonsulw, good will, tnde-marks, tr*»i- 
brands, tmddm, or other intangible property were arc d, state the basis on which 
thwr value was determined and how they woro paid for 

1*3. If at the time «t aay ntoebaae or reargawzstion a* ?>t .t -mplatod in question 7, any 
orepeaty wm estaved on tbs books of the reorganized concern or any vendee predecaasor at 
• value in excess of that at which it was camod on the books of the vendor concern, state 
the bsata on which the revaluation was made. 


LWT OF ATTACHED SCHEDULES. 

✓ 

Enter below a list of all-schedules accomtunyiug this return, giving for each a MM 
; lids and tho schedule number. 

j _.(jg fyST w- .ftj i ■ -- 

.. 

. . _ ^gy****** — 


APmiATSONB WITH OTHER CORPORATIONS (TO BE ANSWERED BY 

EVERY CORPORATION). 
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£. Sato of incorporation 


j»f CORPORATION 

. *%&&*<* S&f.., 


>***<* . 


ft. V&UVi e*J«» *«-»« ** «•!«*»****•* 4 . ••< . .,„. 


!8. Save My adjustment* U *n made durin- lh« taxable period op account of oen- 
trart or ©attract* with ih« Government or it* arcu'-i^ v * ir> any *»'>v<Tuxn«mt contract or 
contract* from vhi. h tho corporation derived locoes* dtr.ti or indiiactly, through the 


or ony 
U»ruj?5>J'J 
or other 


5St08U3AWZA7XOK AMD ACQUISITION OF MIXED AGGREGATES OF ASSETS. 

". Sac tie corporation, or say ,.f ;•$ pr/drestton. Un reorfjumycd, or h^t if or any 
.' 'i* prtifcatom, tfikcP over n gr.j ng htiemiw cr acquired * mixed aggregate <A untidy 
w •! intangible property-, and paid for «ch property in whole or in part with rock or other 

strjtiAr* <nc* the daw of the preceding taxable period? ... _ 

9 U to. tm Mil a brief narrative hutory of the burin*** and submit a ratemei:'. 
Antat: 

M Tit na pe of the concern taken over for from which the property waa acquired); 
(6) The nature of the amet* and liahiiitiwi an acquired;' 

!e) The lottl par value of th*> xt/»'k l**u>*d thermor; 

:*» Tbt value at which each claw of a»U wo* o*rrii«d cm the books of the concern 
t -s ohieh acquired (acbmit a balance dbeet of the prrdaceanor concern u at tho date of 
feqdjctooQ or a* at the clow of iu iost areoontin^ period prior thereto); 

<i») TV* tstioe at which each item vu carried on the l>ook* of the corporation making 
94* antern, and full detail* cf any adfuristeut* eubeeqmmtly made pertiliiung th*r*-fo and 
the bale m whldl inch mvahiattop waa made. 

a If patent*, copyright*, mmi proreana or formulae, good will. trade-marks, trad- 
bread*, ftnwchl—. or other in tangible property were arc -d, atat«i the basi* on which 
thmr vatwe waa determined and hoar they ware paid for 

Id. if at the thee cf any porebaas or reorganization a* :.t mpUtod in question 7, any 
mwpasty WH ac t ewed on the nooka of the reorganized concern or any vendee pnxt««caa*or a: 
a value in execeeof that at which it wa* earned on tho book* of the vendor concern, Hate 
the baric on which the revaluation wa* mado. 


operation* of a claim buurd or otherwiw.* A newer “Yes” or “No "jSS... If ca, Ml 
the amount* involved *.. whether or not soch amount* ate included 

in tbi* return. and. if not. wa* an am-oded return, accounting for 

the additional income, tiled for the taxable parind in which tho contract wa* termi¬ 
nated?.....Submit a achedni* show ing fuli particular* of the contract, date 
ottered into. date the work ceoaod unde? mid contract or contract*, and the amount and 
nature of the aJjuatraopt. 

AMOKI14AUON. 

W. Hu emortiaatfon bean claimed? Answer "Yea" or “No* If ao, 

•tat* ter what year ^~. . Z Amount ?. _ 

PREPARATION OF RETURNS. 

SO. Did the corporation employ- anyone o*poc: J]y to prepare or adviaa in the prepara¬ 
tion cf this return? Answer “Yee” or “No" It to, five name and addma 

end’ etate to what extent *uch awdatanco or advice was received >___ 


... 


hftfr OF ATTACHED SCHEDULES. 

Enter below a lixt of all-achedulo* acroiuiunviag this return, giving for each w ttM- 
tidp and tho achodulo number. 

.1 .r *;« -«>_ -Qotf r- 


OTHER i 
EVERY 


CORPORATION). 


51. Do** the corporation own directly or control through cloaely afBllatod internet* or 
by a mmiriw or pmiutm over 60 par r-n t of the outstanding voting capital stork •>( 


tzatlMr mrfttkm or ot other ----—. .. 

12. 5*mS per cent of your'outateadi&g voting capital .took owned by another c.r- 

pe^Kon or by two or wow corpor a t ion* that am affitt atodT..—.—-- — 

IL la over 60 par cent of your outaunotay voting capital atoek ae well a* over 80 per 
raw* a the untMaadtar voting capital acock of an»UM* corporation or of other corpora- 
tow ewwad m tawtnillwl by the wune individual or partaeratup or by tba auna individual* 

arc*tnwtohwf -.—-. .... . . 





























SCHEDULE L. - RECONCILIATION OF N<T INCOME AND ANALYSIS OF CHANGES IN SURPLUS. ^ V 


Schedule A, IlM n 


WWwc on obilgaticM af tbs Wk < Stales a 

wholly «na|H.—-- 

<*) Interest oa oMigsdaoe crihlM, Territories, 
di.Uioai thereof.... 


u aa obligation* or Stales, Territories, and political nb> o 

•taw thereof....-....7.7.__ 

* oo Farm J,oen Ifowmlmimd. ander Jodecal Farm L*— j — ' 


(f) Dfridend' or stock of domestic corporation* od 4 from foreign 
corporatkma taxable by the United State* oo their net 

lamiRM........ 

(*) Dividends oo ctoak ofperaoDelmrrioe corporations out of wn* 

lop upoa which a F edoral tanw n tax has baas Imposed - 

if) Prof which ara derived from the sale of t«Mh OM which am 
exempt under daettoa 23 of the Merchant Ufartne Act of lflSO.. 
<#> Other Item* of aootaxabte Income (to be detailed): 


<n~..... 

w... 

(»>.. -...... 

t. Charxe$acaiaatr»virvearortw4<Ubta,eocUi4earta.etc riobadatalKtJf 

(«>. ..i. ... 

9) . .— .. 

(c).-.... 

4 Total of Turns 1 to I, laobake.......]| 

5. TotalI’Crc Item 13..... 



»’n.4Iow.*W.' deduct I -*n 

(«) Ih^ittmaluiru*. end c-nrriix/iioa* 
(hi lnn>OM< .<>td |><»jit. t urt jni l to the > 
**r !• reign lUl.ilirlrt ... 


..It . 

1 **Wn, He poe- | 




(hi Inroow- i.ud |t**«jit. tatei [ril l to tbe I • J ^Wn, lie poe- | | , 1 

5 «.ietaM. ••rt< rriKi'*<».'ilfV.t .. ..j. 

(c) tfprdal >«>>'.u >!*!«»«tolaeRA.» *'r» valuerf tt<« i 1 ■% 

property aw*«.d... . . ..f.f .-’ 

(d) Plate, county, aqd ntuulohet'toil r.poid Jot henk^aud^Utar 4 » -j. | * 

cor.roretioo* baerd <m .hr value tbetrcapttal siuri.. , *, . ^ MT»«- ■*— 

fr) Pnrniture and latur-r, addtil-n . or betiMnaipa t t e a t ad a* 1 | L_ 

expeoaattatheb<>oka.....!. . J TT.*.y.\,*r .. 

(/) IteplaceiaBkt iut<l irmaale .. ..rr 


(/) Iteplacomtiit nad renewals.... ...i 

it) InMiraneepramiu«« paid on i!.«- life of am <>Acer m *^iployee J 1 , -»m _~ 

for thaaaoriit oltheivrijMjreti <o or boW-t ......J.. ..L__ 


forth#bewiit c>ltU*«>rj*jrsii >« or boW-t ...J, 

(3) Interest oo 'Imlebinliirui irwurn-.l or cootir.vir.' I<t putuhaee or f 
carry securitt -1 u.tber ttmn i.h'ieetiofie ol the United tltstas • 
Kmrd after h. |.trmbcr 24. JV17Uta mtarert Upoa which is i 

wholly cveapt fmui utatvxi... ..f. 

(i) AddtUaaeth inkinc fond rr.rrv#. nad rwwrrrs lor bad debt* i 
and other aooUny«tu.-io. <;o!»« darauod): 



«>•. 

<3). 




I. Me* profit for year as »ho« n b> bo-.kx, before Bay edjunrornti~ ere' ' i "*~ 

mwia therein (Item 4 Rtisue I lent a). * >• 

T. Surplus and undivided profits as khowu by balaoca sheet at'ctao'of* . 

pmcadias taxable per*<»d. 


(J) Other unsUovrahi* dadoocloRt (to bo detailed 

(I) ... 

<3).... 

<» .. 


•"I—— 

\ 

_I_- 


Total of Ilaefi tt.. ..... 

Dividend* paid dnrltix the taaehle |»-rtod («t*te whrtlier juid in i 
Atoek uf this cutaim»7 . or other property): 


C* 

C 

o 

m 

V 

Cfl 

faw 

• 


te 

Oj < 


et o 

> 

a> • 

•c St 

*se 

*o 3 


CO |3< 

C 

i-> 

a 

I-* 

(A 

S*. 

*» 

3 


ct 

<6 

ta 

C* 



3. Other ci|dtts tolurplua (to he detafiad): 

(a)... 

<»>... . 


t. MS of Itapw « to S, Inclusive....... f 

tO. Total from Item Id. 

It. *ntaa acdudlvicM pecdu w .hoans by batawa sheet at eioae af* = 
tax*Me period (Item tt mtotu Item 10)_ — 



(а) Dau pcld.... Charactrr..... 

(б) Data paid.. Character. 

(e) Data paid.. Character 




(d) Data paid.. . Character. 

Other debits to surplus (to be detailed): 



Total of Denial# and 13. 


SCHEDULES SUPPORTING SCHEDULE A. 

Tba (ollewiaf scbodttiaa muat bo furniahhd, and tboao praparhd on oapaiate Aaetfi fiboDld bo firmly attach«d to thin rotor*. Enter 


IgmSgiSSlS!?*- OT 


•ASMS. AMD omn 


*yl t» m » t rade or buslnan In wttefc the prodoc en a. ponhaaa. or sale of marthandlm of any kind 
a l ***»JJP* ?4** ?t >ev* l j*) > ac»m Horn ma.Sltawc_of fnierr.ei Itevs o us and Ilia aa a part cf this 

85O aeT^jp aaghSi^^ ifiiyV~~li'".il li' lT" ' 


firmly attach«d to this rotor*. Enter aahw and eddimm ol cotpowtion ca each shoot. 
aCRBRl Air: DEBTS ASCXHTAHTD TO BK WORTBLM AHD CSASOXD OFT VRftl 

taxable pkuod. ^ 

Suhmt a achednio showftw tha aaam&t (e) adtuut from sake, or services prerloculv reported aa Inosme 
f *>) artduc Iron other amroes (tafiarmt, mot. royaJtiaa. at ej peeriousiy reported aa incocae; (c) aristae from 
souroes other tban thorn specified ahowa (to baltamiiad). (nt Article 231, Hefcslettaa «d ) 


souroes other than those spedfiad ahova (to beitemued). I 
SCBXDDLX Alt: IXHADBTJOW. WEAR AJO tBUt 


If a de-liictLun fe nlade an accwor of «H#*aciatioc. (ha fcOewtac schedule mu 
Hint oieimed therein should correspond wt*h the flgorm reflec te d la the bai&oi 
beinntudadtn thlaateadula. (See pe*e ~Jl laeirocttau. paracraph 10, *n< 


•arendofyoer. 


.... 

...iz/.z^^-..^ 7 .?r. 

... 


amount Me 
not be lnoli 
lettaUfl.) 


schedule mu* be dQad Is. and the tetai 
la the balance sheet Land *s!uu meat 
rapb 10, end Articles 181 u 171. Rapr 


-.... ^,/ - \ 3z> [x ^ r -» - ■ fy : -] fm-%| - 

VROK OPRRidDOm onen T*Alf T R A PP CO OR MASU. %****. .iSJZ?. *T« 

. • . T \S7a- \ S'**! l r-__ 


Kind of propertv.; 
(lMmftdinrt.sucal Data 
the material of | acquinh 
•vhicheotwrueted.); 


\ \. d*l,a»U 

a . Uisasis! 


4*’ W a.pBiwywww 

1 aacufWL :elr madtacvalca 
l . ! oa (has data. 


rrohabl* 
Ufa after 
aoqulro- 


Amtxtot cf depmdarlon sharped ad- 

a ■ - — t .. 

This year. 1‘ievtanymm. 


showtef tbe^ta^rwen^smount 


* included herein, tbs 


OB flU OICT TB STATES AKD WAR 


-- i ■■ - Vy^-x! . •y-'-r- - - • - ....... 

minor 'nerns 

i . -J2A —.(.....-|.- f- 


$... >fct« 
/feove r 


& 


m 1I3A 
Scats that 


data off 
uathaa 


,T30E BOMM. 

3 dmttrtea uxdhwM flam ZJtafiy Bank or other ohilmkii ef tbs United 

Bmary liberty lea* 3J% and 4f* Nows ori*iaaDy subecrihad far ad mill owasd 
aorthLO>a»ty U a*ld%Bondeor l|in ^ n iflaii n 1 faraadmg iwai d atthadamef 


.!«ef3e5!<?,«..?..il 


' • No**.—If obao’eeerttrs is a farter In determlnlnir your dedurtion attach a etatsmunt «bo win* the amoufit 
oiaiand far the taxable parted ani the bad* -.a which computed. 


(this mean, S. 

ataf PamxhU 


attbadauof 


OtetUiNWal- 

If tMtisaamateUk 


B Aft TAXARLR 
aeehedulataewteg 

froupadinoaama 


fila Jow r uy . and aaaam ffaatea we gueetioar fays*ah of tba oorpomdwm 
h owned dtmna the taxable petted taxable obdpaciooa « the United States 
ii, aa each s■natal oorpoautea lx ectitled so tee «»—p«~»« 

TUtr BROM AIX OTXXR SOCRCU. 

aaartw, aaccrs, and amoent of the principal tom* lndtxkd teste, ttamhvr 


SCHEDULE A19: DEPLETION. 

If a dieluct Ion! < claimed on artxmat of depletion, secure f mm ihseoQeetar Form D (minerals). Form E (aoelb 
Form f (nilxv41en«>iis uorunevil.'. Form «> full and B**L f t Form T (timber), fill in and file with tetom. If 
complete relust Ion <Uts be* »*Cit> iile«l with |ueetlonnelre It* pi uhjte year*, than Ilia erith this return intone*^ 
tioc neensiarv to brine your <lei>«“tit>»: «oli**2ul>' up to date, setting ferJUi fullNMB*t of all tranmctloaa bear- 
Inr on de>l>i<tlons or addition* t«* value of physical as>eu with axpT*nat#oe elbow dgstaten deduction far tax¬ 
able period has l^ea dstcnuiut^l. In case of tlcr.bw this sbuaid bv done by filling la Jmra T (timber). 


hafadsf._ ?trA. 


n any fntsrae» oa parti 
any Tedaral Inooma tax 


SCHEDULE A23t PROFIT OR LOSS ON SALES OF CAPITAL ASSETS AND XOCELLATOOCN’ 
INVESTMENTS (tertedtn* MpafdsMiit dhWeadt;. 

In ease of dispocai of property, resulunc lu * profit or los5. the fallowing schedule must be filled in, urtnc 
a separate Hue far sate asset. _ 


_ Naa, 


LUadofpm^arty. ^Ssad. 


3. Age 
when 


Fee l ot a —t oo frrrtte b 


ehr 3- *£ 

* a ecbedateahewmr fa) 
•), (O amamtof princlp 


‘ l 5. Coat of 

toM^r. 1.1 JSuhr j 


3. Deprseta 

don. 


7. Sate pries o< 

liquidating 

dividend* 


tee of— 

and(rf) 


.(b)kladcfot.' 


SfEDCLE A9t DCVSDENSWOrt STOCK OT FOREIGN CORPORATIONS. 
Submit a steedateabowtegn) wNfe respect to - sob farMca oarmraUe* taaaMe t 
■e* laaate* (>) same of niwpei allim. <*; oouuL' which aspa—a*, (c) total par v 
ateute# m mvidtefir.(2)amlalaruattat tit« .esprrt to eatefandga rjpora 




AIL OTHER SOURCES (EM tartart^ mmj aa—at w«fa 




fin Make 


nr 


■ MB' IT 7 

t *r+tr 


5^53 


rrr 


Total_ 

Sat twoflt or kaa f a 


mi 17 






J7LH 


John I*.Philips, et al.. Appellants 
vo. No. 5238 

TJ.S. 

























































































loofr." (ttabadt 'stfae&o 

■krisTir ^ principal items of Mt.tli minor Trams bang gro u ped la ana 7.7.7 

(») Ww I wwy ot Iw g t a nlm; of year.... . 

c«> tool----„. %/Z7..'£&$:.7?.£7. 

W Low l » * ra m p at «*1« year...... . Tt^T^fr''... 

9) CtatefgBOdSSoil.....’- \SsrZ:£&&z.y^£- 

I —W hft t MKMI ttcom ROM OnuSKM OTHER TSUI TUSao OR MANU 

»r I BMW 

* tortuded herein. the minor items 


•unit* 


shoving th» natrr* an.j amount of 


I or m UXCT D STATU AHD WAR 


S KIMOI wo dmtrod daring da taxsbtopartod (teas ZJtorty Bawd) or other ohUgKtoas of tbe United 
as tanad warn deptarnhw’ 1. «7 faxopt ▼worr Libert* Loan Hates), or WorVlMwce Corposactoa 
de seeur* tmm toe Catesbur wod file as a poet of tbto reams fiafcedule of Taxable Znurottew Liberty B ow as. 

* nag. 


: of V*Ojq Liberty tow >1% wad *K Mmm original*? mbacrihad far sad atU* owned 


Scat# tho i 


at the date of Mag thiaretsrn.t-£Zr»Urr:.. 

ikete tka anseasw of Feonh Liberty Xwaai tj% Bondo 


fcrawdatfQ 


at tho dan of 


It tMe U a waadhknd wou a. file Xorwr 1136. and aoi wat 

spst'. 


a of tbe oorpomtleaa 
or that cited Stana 


SCHE DU L E A» TAXABLE PTT 
Subatoi a aaheduleibowBetbw 


wcfa aAOeted oorpomiloc U ectiilad MOM erupt Van. 

mOM ALL OTHER SOURCES. 

water*. and amocnt of th# prtaripel trams laotnded karate, tho 


yaw I—Iwdad la tkti tan any tnraner oa pia fat r a l , itoeltf. 


Itm, boari 


R; Hairt j-tv Intniri t-i 1 
id*T—Ifaa. 


Fwiofc wotoo 

awCRwwl.tfaaAa, 


nualdpal) 


any Fedora! taoom* mxyaddat asBroatnpanaeaeeef 

fa? >_- 

i a actedaMhoanag fa) aana ofowaMry. (k) Mad of ot' 

i). (rj anwnut of priori pal, and (i) amount af *.afnwrt. 


w*r»w t Af; DfiVTDEMDBOS STOCK OB FORXIGK CORPORATIOHS. 
•ubaitaeehedaJeabowtBgfDwBh rasper’ td'soh foreign eonwratlaw tenable by the T*aMad Mate aw 
wat Lacawta (a) came of norperatkm. tor ootaii. * n which a mali wd. (c) total par rjtooof stock wataod.aod 
wW'ta^ •» faridawda: (7) mao information ru.. .aapeW to each torWpi rJ^onSm not iwxaMr by the 


▲10: GROSS DKOMX FROM All. OTHER SOURCES (to* 


fin i.mJc a ataedule drawing the aouroe, nature, and amount of the artnWpaf ttwxw tjorfaidad bands. ( bo 
la being groopod in ana amount. Tbe ratal of the schedule abmdg he ewmmd ee Iran H, Sckadula A 


SCHEDULE Alii ORDCRART AJfD HBCX3SART MMW U (aw 
KhadwkA). 

Hubciii a eeaaawMDf ihasing character and aaauot of the principal It 
■famnaw^takTiarT 011 ' (Fut M **•by lneui 


berate, (ha minor (rams 
taa aaa page S of Inatsuo- 


SXXXU Rife COMRKKSATIOJr 09 WDCUl 

fatal aiaObadnla showing tor awrb ofllcwr (t) aana, (2) dntlaa. COTtan drratod to fuohdutlcj.M > ihtMnf 
ft owaaid or coairotird: (a) pra fa r rul . <6) eognaaw: (6) total 4 nmpwwatiiai for tbr taiwblo period,and (*) 
Mint of, and r aaa n w kriaanwae. If any, over |. miWdfk g pmad. 

Botawft a ackadula showing for aaeh ampiavav Of w stoakholdar af tha oorwontlaw), wboaa compmaatlow 
Bat tha rate af SMBD or mesa par annum, facta ata* Mr to thoaa owUad far tampan toaiW. 


► par annua, 


Marta thoaa owllad far 


tha cat ora ad amount c 
(For alaaiidoorion of nj* 


fWfady cha r gea b le fa 


! herein, tbe minor 
paragraphs.) 


Aid: Ti 



It far eatfa eleia of teees dado 
aaa whfak ara a oradit under 
i Twine of tha prsportF aaaaaaa 
aaad on tha valuo eftbatrmc 


, and (•) 


gthapraponyaamwd.awd dtau.aoaatT,aod a 
tbo raluo of thalmpftnl sank an not aUowoble 
(Ssa AftBB MB, Kegolatawa aaw Snows R 


la daductiowaln 
»*(a)(>) af the 


SCHEDULE All: XXHAUWT20X, 

If n dwlixnlun fa tdade on weosaot of 


k / ^ f > w*' t. 


achadnlo must be AQad In. and tke 


mount claimed therein should oonerpaad wf*k the flgoraw raffawad In tbe balance «b*et. Lead values 
not balnotudadts this n ha tfnk (8aa pa#* zt Inetroctfata. paragraph 10, and Article* Ml to in, 1 
>»t*WS4V) * 


K»r>d of proparty.; 

Clf i>ulMi:.ri.*tataf beta 
the material of | aequttft^ 
•vblcb caoxmcted.); 



rrabwblal Amount of drprariarlond 
life after 1 






• Som.—If obeoleermra Is a farter In determining mr dadurtlon attach a outa&eut ehowlng the amount 
oiaisitd far the taxable parted aoi *hr 1.b.U on which rompu»~l. * 

SCHEDULE A19: DKPLETSOH. 

IfadfUictlonlcrluiipedon arryHint ofdri>letlon,aecutefr>m thaooQmar Form D (minerals). Fora E (eoal), 
Form F (nilvcvJIaiMous mximrt•»!>'. K.irm <> rod! oad lte<>, <>t Form T (timber), fill is and file with return. K 
cotnplrto vKluitlon >Uta h»*. linn iiM * 1th •luastionnaira tr* pjulqai ymr>. thaw flJe with this return intones-, 
ttou nemxwrv- to bring your <tejiir*i<.i; «cli»iul-» up to date, settiag larhiaa full (Caawwant of all transactions bear-’ 
log on ded'nttont or •dditloas u> value of phrtfeal assets with eip’^aarioe of bow dewfadon deduction far tax¬ 
able period has l.ren detcnuiuid. in tee* of tltr.lxr this should be done by flOtng la Arm T (timber). 

SCHEDULE A»: PROFIT OR LOSS OH SALES 07 CAPITAL ASSETS AKD RUSCELLARBOUF' 
1HVK6TMEHT8 (ineluding IfaekUftng dividend*;. 

In earn of di^osal of property, resulting ii: » pruflt or los*. the foUoedpg schedule must be Ailed In, oalfig 
a asperate lire far each osaat. 


in deduction far tax- 
T (timber). 


L Xlwd of pnftat?. 


i. Date 
aoi)ulrad. 


4. Cost, or If | 
S. Ago acquired prio' . 
when to Her. 1.1013, thej 
aoquimd. fair market value; 
on that data. 


S. Coat of 
aubeeqaant 
improrw- 
menu. If any. 


«. Hepreela- 
tton. 


7. Saleprioaor 
liquidating 
dfrideodaT 




... U. a, ■ 1 . 



=x 


■ . w . T i m > (tft i ^mvhr**'**— 


Net profit or loss (fatal ofooiwmai 6 and 7 minus total of columns 4 aad 6), t. 
State wftwg~a m si .uu ; ft any, IwBmfafalw oekwaw 4, ny reau peed vWU.. 


If any of tha awms Warn weq^ied prior fS March 1,1013, i 


market value oa that < 


TAXABLE PERIOD AHD HOT CX>Bt 


* t *lo'oeje of aschiutgi of property, subcult evidence anhafawfloTlnf rbe heals used In arrtrfag at the aiwrtnt 
valuo of property reoelved..-------— -____ 

SCHEDULE A 23: LOSS ES EP STAIHEP DURIHO til TAXABLE PERIOD AHD HOT OOBt 
PSHSATBD FOR BY IHSURAHCX OR OTHERWISE. 

A schedule simitar to the one requaated above *bould lie submitted with respect to loams cf pwfaity ortw 
lng fmin storms, ship*reck, or other casualty, or from theft, and not compensated far by Inenriwm or 
odierwisa, except that oohunn7 should »bow ’'Insurance end salvage” Instead of "Sale ptloear UqaMMtag 
dividends.'' 

SCHEDULE AJti AMOATSUTIOH OF WAR FACILITIES. 

The amoant claimed os a deduction under (his Urm should be substaotlatad by schedule prepared in oawbad- 
anco with SeoUaw 2 l«it) 9, Kovawue Aot ot AVI'*. Articles 1M to IW,Inclusive, ol KegulatMoa U. 


DMCOUHT AHD PSXMXUK OH BOHDS SOLD. 

1Bare muet be atiaclieil to tho return a .vtiMluie slwwlng in detail each I wat wad tala ot heirda ot t he 
reportlnc curporatfau riving tlie folio* ini’iniwmetnei: >hj flaw, (t) dote dfswlw, (c) aotaiiiy; (d) amount asm; 
(r) amount rrwli/ed < t' premium or disrount (-'r annuie. 

Ftoat nrupurtiou of the piesuum or fawwif appiiiwlde to the rwtotft period WM ho faparted atthw as Horn 
IS or Id, Schedule A, pace 1. unlawi tke amount of (ftmium* .w diwouat has bean rtportad aalweawmor allowwd 
asadaavMtMnln prior years. (See Arts to *44, KeguUtloneti.) 
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Valley Tie & Lumber Co. . 
Yellow Pine Operating Co. 

Southern Pine Co. 

Pennsylvania HR . 


U. S. Housing Corporation 

Marks & Marks . 

Cleckley & Barnett . 

Graves Bros. Lumber Co. 

B. D. Sturkie. 

Yellow Pine Co. of Phila. . . 

J. N. Bray Lumber Co. 

G. W. Parker . 

McCoy Lumber Co. 

Lancaster Ellis & Payne . . 
S. W. Tyson . .<. 


1,384.38 

140.99 

268.88 

119.72 
49.97 

108.18 

33.60 

205.72 
198.83 

5,818.17 

335.63 

410.82 

411.29 

19.79 

62.59 

46.83 


1074 The corporation income and profits t^ 
the Southern Lumber & Timber Comp 
years 1920 and 1921 were offered in evidence b\ 
plaintiff and admitted as Philips Cross Exam 
3 and 4 (R. Vol. 14, p. 1755), and are as follows: 


$31,406.82 


x returns of 
any for the 
counsel for 
Exhibit Nos. 


(Here follow pages 1075, 1076, 1077, 1078, 4ud 1079.) 


1080 


Schedule K. 


Balance Sheet at the Beginning of Organization, March 

1st, 1920. 


Assets. 


Liabilities. 


Real Estate and 

Machinery. $75,000.00 

Merchandise Inven¬ 
tory . $25,000.00 

Accounts Receiv¬ 
able . $8,000.00 


Capital Stock | . $108,000.00 


$108,000.0Q 


$108,000.00 
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JOHN L. PHILIPS ET AL. VS. 


1081 Balance Sheet at the End of Period Feb. 28, 1921. 

Assets Liabilities. 

Cash.$ 1,409.58 Capital Stock.$400,000.00 

Bills Receivable 2,252.56 Accounts Payable. 13,000.19 
Accounts Receiv- Reserve for Taxes 303.09 

able . 332,730.52 

Real Estate and 

Machinery ... 62,212.45 

Profit and Loss. 14,69S.17 


$413,303.28 $413,303.28 

1082 Schedule A-12. 


Ordinary and Necessary Expenses. 

General Office Expense, Traveling Expenses, 

Clerk Hire, Stationery and Supplies. $5,650.69 

10S3 Schedule A-13. 

Compensation of Officers. 

E. R. Philips, Secretary & Treasurer. $3,600.00 

All time devoted to business. 

Own-10 shares Preferred, 10 shares Common 
Stock. 

Compensation for the year $3,600.00. 

1084 Schedule A-16. 

Taxes. 

Capital Stock Tax, to the state of Florida. $59.00 

Capital Stock Tax, to United States Government. . 4S.00 

State and County Tax, Osceola County, Florida. . . 307.67 

City of Kissimmee, Fla. 282.24 


$696.91 


(Here follow pages 1085, 108‘6, 1087, 1088, and 1089.) 
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SCHEDULE C—EXCESS PROFITS CREDIT. 


John h. Philips, et al., Appellants, 
vs. No. 5250 
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SCHEDULE B—INVESTED CAPITAL. 


1. Capital, surplus, and undivided profile at beginning of taxable period (from Schedule E, Item 11). 

2. Pin* adjurtmente by tray of addition* (from Schedule P, Item 4)-—- 

3. Total. ......... —- - — .—.. 

4. T *■ mljnetmnTifn by tray of deduction* (from Schedule 0», Item 7)..... 

A Bnunnun_ 


A Pha or nmn* change* in inverted capital during taxable periot} (net Increase or Decrease from Schedule H).... 
7. : Total (ox Rsuaindzb)------.-. 


8. Leas de d ucti on on account of inadmiarible aaaota (from Schedule J*. 
3. Invented capital for taxable period... 
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SCHEDULE C—EXCESS PROFITS CREDIT. 
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1$_ 


K 


9 Exemption (83,000) (except for e foreign corporation nr a corporation satisfying the conditions provided in Section 262 of the Act) ... 
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SCHEDULE D—COMPUTATI ON OF TAXES. 



V. Xrr Ixrnus 
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3. Net income (Item 27. Schedule A). 
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11. Income tax (10% of Item 10) 


12. If net income doe* not exceed $25,200, enter amount 
in excess of $25,000... 


* - 


13. Total tax (Item Sort tho lamer, or 8, plus Items 11 and 12). 


14. Im: I n oon i aud profits tear* paid to 

lorrtta cnoatrM or peammkm of tko 
l altad StoM. (Attach Term HIS)._ 

15. Tu paid ot thoopam. (enfiMUoamr 

‘ tho Roocnm Act of Wt).. 


of tbo Rotcnn Act of 
lfi. Balance of tax (Item IS »*»ua Ii 
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% MSDUIX L-CATITAL. SURPLUS. A*f< UNDIVIDED PROFIT" jfcjeSHOWN BY BOOKS 
BEFORE ANY ADJUST} «NTS ARE MADE THtwEIN. 

S4. StackaotnaOy oouurdin. u •->eeod of the precedlrr taxel le period should to entered In'JOiee tod ole 
totheextmtthaUtispaldu,- If r n c h rr^ifirntT~ -' M a nominal value or without per veloe the entriee 
should reflect:.,. .mounts ”ntfv boots in respect thereof at the close of the preceding taxsl>te parted. 

U. Thla itaa should irvludc powl-lasurpluie* .hewn by hooks at the end of tha preceding taxabte parted. 
IT any am .at Is claimed uud< r Soc .ioo Cta)?of tha Revenue Aet d 1421, tha amount delated should ha 
entered malar Itaa 1, Schvdt .« T, and not la this vhaduie. 

117. ItaaKvaa which rci-res. it allocations of surplus and vara not accoaqla t ad thrmgh dadu e ttens mads 
to o**»puUng net Inootna a. r.: iroed In previous years may. If properly sxfJalnrd, tomtered as Itam 7. fc'uch 
entries should ta Identified and Ifiwaassry reconciled with totanev-aheettverres. 

X10. Ifttosoc p oaflon' ad oa hand at any time during the taxabte period any taacury stock, copiae of the 
Journal entries envertagt' r- original laauaace. raporsaaalon ai»4 any anhaagnant adjustments shook! tafurntabed. 
Tnaaory stack ladodaa all stock naoqulrcd by tha corporation and not canceled. rngnrdtam of tha naaoe lor tha 

mCQQMliMl. 


Itota. 

• _ 

I 

Amount. 

CsptU: stock paid op and actually outstanding at tho cion of ttopnreding year 

m • 

k^.4£ac.5.v..n.. 

n ||f |ff ■ ® .......... 




i Tr»i. _ ___ . 


Surplus and undivided profits: • 

L RW|)h> _ ___ _ _ 


•, flfphs ftixl mnllYllia^ pawf^ti ....... 


7. i.-earvoe, abdlttens to which are nor doductlbte in computing net Income 

, fKJ^Hliol N^luutoJSnat itni^) __ _ 

.. 

E Other Items (to to detailed)_______ 

._ 

9 Total or Inxcs 4, L 4,7, xxz> 8___.... 

10. Xtedoottea an account of tnaaory stock.... 


It. Capital and—phn at toaliuane of taxable p»y<<*1 as rhnwn hr hooks 

g^>i.^iwpwsri.w 

» y 

SCHEDULE P.—ADJUSTMENTS BY WAY OF ADDITIONS. 

FL If an addBlen to Inraatad onpttal Is okdme-l In Item I, Schedule 7. submit a statement shewing 


(a) tha kind of proparty, 0) tha year In which it was paid in, (c) from wham acquired, explaining hlsratatten- 
ahlp to the corporatfcn, (4) tha act unleash value of such property at tha data whan paid la, <«) tha par value of 
stock or ehAnsnsned thwetorerd tha amount at which anch prop ert y wm entered ta the accounts, (/) the haste 
upon which the actaal cash amino of tha property was determined sad tha data whan sxh daSarmtoatten was 
saada,and (#) the amenta of deprecation snstatccd on such praputj terns tha data afaeqi frit tea ta the taglanlnt 
of the taxable period. 

FI S aa addtttoa to la raaUd capital is claimed ta Haas 3, Medals V, sahedt a atateaaaat showing 
(a) tha ktad of proparty, (S) tha year in whlch It was acq ui red, (c)lta amt, (4) tha amount of dop m ete rt oo sus¬ 
tained ou such property from tha date of acquisition to the tagbmtagef the taxable period. State also whether 
wwtyfct ><» »«e.r. e «.* ~4 mf —Uni tfc* bagtataag ef tha taxa blep**^ Worathoao 

erpaaKturae, when made, written oft In lieu of depreciation?. ..a Xf so, exp’ain what adjustments 

ham torn made to provide for dapractetlep in alow of tha p roposed t s rtitl i w to surplus. Addltteas lathis 
ttam are cumolatlaa to tha bcflantnl of tha taxal.la period. For all additions hereunder prorltieu mart to 
made lor depreciation to the berirmlng of ttotaxei le period. 

7X If any a d ditio n to inraatad oapftal Is claimed In Item 3, Schedule 7, state specifically the amount ef 
depredation written off each year la tha book s of the oectpaay aid tha amount allowed aa a deduatteo la earn, 
putlac net income. Addition* to this Item arocumulativeio tha baDnatag of the tasabte pasted. 


Itaa. 

1 

rnteUM. 




2. Additions to tnrnhis (see Sccttea 37S fat 3 of tto Act v_ 




k-.r . . 


, SCHEDULE C.-ADJUSTMENTS BY WAY 07 DEDUCTIONS. 

Gl. Is any patent, copyright. secret prooeas, or formula, rood win, trade-mark, trade brand franchise, • r 
ether dmilartntacclbte property, paid In for stock, canted as nn aaaat by tha cecpmatloaT. ... Xf 

not sntamd sped flcoUy as sack. Is the tatangifetevaliMmrcrd under any other miser titles on tha hooks or 
hakaoeabaats submitted with this Ms*? -~<5£c ?— Is It enticed oa tha beaks at n value in excess of Ita 

astustaaah value when paid ta?-Inst owe of the par veins ofttaatnok Issued therefor? .eZG— 

Is the acgracsts of such assets soqulnd pnor loMswhllttf.MSadmthateRsstatihslnncmofaw: 
esat of tha pm Talus or tbs stack outstanding on Mamh 3, lN77_Af3aGt— Is the aggngste of such aix-’.s 
■fdfattelmkidsnhdBsicas of 25 par coat of tha psr Takas ofthi sSsok aaletanrtlng at the i grinning 
sf tha taxahte parted? zZ G. 

ZfThs answer toaay of tha ktcEoinr questions 11 "j w" aitimlt a statement aTmolin separately a Itti rnpn t 
toaaCh aaarts acqtared (1) hater* kterch 3,1017, and (7) on or attar that data, (e)detoofacqulriti,.n:(4)<;uh 
T»k» at that data, with a somplata explanation of tha haste open which such cash valua was determined; 
to par rah* of the stock Issued tharafor. (4) par value of total stock outstanding If arch 1.1917; (r) par vshm 
of t o tal M eri t o n t standta g at the bagtantag of tho taxable period; (fl the valna at which such ass*tsars entered 
aa tha hooks of tha corporation. 

Ifail th a I nt aa gl hke wm aoqidrsd before Vetch 9,2917, tho amount by which (/) exceeds (*>), (c), 25 psr 
amt of to, ar 25 par coot of (<), whlchsrarulowost. uustboontarrd as Item l.SchexJoloO, tor the taxable period. 

If the I nf nglhl as wm a c quired oa or after March 3,1017, tha aasount by wbl* b the entry la (/) misting to 
«J«h Intanglhles axeaada <9) or (r) ratotlnc tharrto, or 2S psr cant of (r). whlctoerst to lowest, most balncfcaSad 
in Item l.ScboduteO, ter tho taxabte parted: n iiMif That Iflids^riilss wars sripdtil tifnrs Merrill W 

**1i'-r~V*ir that flats dadnetten shall be laailawtiiaiths amount tnrkiilail In Inrtr l capital lor tha 

I M P * l oUaUndhteaKnOnotaxnaad75psrmtafthaparraluaaftha tii tals>a i1 t e nt « t m> dlng atthabaghmtog 


; 7,>! 


04. Is any proparty (including physical pn/ (y. aacuritlaa. atvl lafanobia propatty) pal| fbr wi«h cash 
or with other tawrlhlo proparty anlarad on tha tocNof the corporation at a -. ..luolnetcemof tWaaonnt of cate 
paid tharefor or the actua leash rahm of the tsngrteo property paid thmforf .. If ao. cnbmUa 

statement showing (a) kind of proparty, (I) amount of cash paid thereto, (r) actual cASh vglua of other: wit'.bte 
property paid therefor. (4) how that value was determined, (c) Takia at w hlrh the properly b eitwl on the 
hooks oftbn corporation, and (/laxceas of (a) over (6) or (a). Ihlaesram mint loentaml as Itemr.Kched-ile'i,/ 
for the taxable period. i*' 

Gd. JQaa jjdwjuate provteten bsan mvii In the a ooo unla of tha aorjgraO-m tor (a) Vnaea of every 
klndt ...y*T.—, (h) (irprorlatten? to-obaoleseewcot JWJfEltd, (di.drptetteo of 

mlarral^poait^ iim»'cr aupplic*,and thellke7 f— 

If adoqnatocharce has not bean mode for depreciation, depletion. ohaoUocanea. ^d-I othar losxs. auf ;ho 
value of tho pr >pcny has not bean maintained by replacements that hava bean charred to o:p«..sr, p-oj i r 
addittenal charrn therefor must be computed for a3 yean In whkl> they were Cut mado oo the bosks, aod the 
total amount of mscH charges must be entert-d as Hem S. Schedule 0. 

GO. Did the corporation ever rwriv* a stock dividend on stack owned In anotber corporation? . 

If tho answer is "yea." state in detail for each stock dividend received, (a) data received, (9) from % ..<.01 
rtaelvad, (c) numher of shwne received, (d) par value of xhsrea recclreJ, (r) value at which entered ta Its 
books of account, (/) whether or not ampins was Increased by thla vmtaa. Xfanswerta if) Is "y*a," outer 1 v> 
amount by which surplus was lnerassod as Item #, Scheduled. If aevwaris ,, no, w stxto tha accoun» in 
which it was Included, to date of mto of any of the shams of stock rasaivad as a stock dividend, <*) numfwt 
of shares aold, (!) amount received therefor. 

Non.—If answers to the foregoing questions Indicate that stock dlvldeo.lv received at eity time have bean 
treated as aa taemu* of surplus, aod such t n a r mai Is reflected In tho computation tf lnrasta-1 csplul In 
returns for any or all of the taxable periods 1917,1919,11H9, and 1923, amended returns should to filed for such 
taxable period or periods in which this error occurred. 


Item. 

Amount. 

1. Valuation of patents. copytL-bts. aecrrt processr*. or fornntto, rood will, 

tradr-marte, trado hrande, franchisee, er other ictangtMe property. 

2. Valuation of tnorlble property paid la lor stock.. 

S. Valuation o' assat i acquired In reorganization*..... 

9. 

' . 

«. Apptwtetioa . .... 

. 

4. Dependstioc, depletion,aad other losses.... ... 

. 

i Stack dividend an risAbeidlo another corporation.....^ .. 

7. Total ItoomoK.. 

*. 


9CH EP WX H.—CHANGE® IN INVESTED CAPITAL DURING TAXABLE PERIOD. 

L Chances In lnvaated capital during the lavaMe juried ordinarily arise ta 00a or more of tha foOowlag 

ways: 


«-i 
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W CO 


to < 
ct (a > 

a> • u 
tj tj ® 
tr © 3 
© m p. 
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U P 
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ci- 

© v 
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to 
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to 


(a) By ml# of capital stock for cadi or 1-y t i-.»ie of capital stock for tangible or other amt*. 

(9) By parmrnt of aamaamaobi by stockhiMers or by (na ti on of paldfa snrpto by contiilaitlse of 
sluckhnldate. 

Deduction.-— 

(r) Ity liquidation of part of tha capita] by retirement of Work or t-y p n 'c ti eei ef tree airy ateak net 
out of current cornices. 

(i) By pxymcni of carh dlvMands out of candnita of prior yaair. 

(«) By poymt-nt of :‘»lcraIti-coi»c vi-S pro'lts taxes for previous years. 

Tha cton gw with respect to taxes w.il r« cur i n needy ovary case. Should no r'. an*« bo noted, the mho 
to the omission should to stated. 

X. The following instructions should to followed la making the above adjustments; each Item shonld to 
darigaated as an addition or deduction, deduction bringdarirnated by red Ink: 

(a) IIstack is Issued for rash, the .-.ctual cash received (tot not the amount of discount) shenkl to entered 
tathisadmdnlc. Aisrts (otharthancatn paid mfor stock murt to valcr-i in accordance with Section tM(a) 3 
of tha Itoranoa Act of IK. 

(I) If capital stock of tha corporation is rverquired tot rut paid fur out of current profits, tlto cost of snch 
stack should to dedu c ted from in vested capital. 

(e> IT sport dlvldopds paid out oi profits of prior yean tot not dividends paid out of j rafita of tho ta 
period. Any distribution made during the first fiO days of the taxable perlo-1 .shall 1 « doomed to have been. 
iru:.i aamtngs or profits cccnmulatod dur-rg preceding taxabte yean; tot any distribution m a d adn ri n, 
roninl ndwftto taxable psnedstolltoducn.od to hav* barn made ten tho profits lor that period to tbs os 
that such profits araniflktenL (Sea Bsotfen 301(f) of tho Savanna Act of 1*21.) 

(#) Tbp amount of fhdaral Incoma and profits taxes payable teould to pevrated and deducted a s af . 
dates whan due and payable whether risarvia have tom sat up on tha bonks or not. The average iitjnrti - 
dadnatten ta to aotmd to mliimn 7 equate total inrmne and profits tax multiplied by 0.<239. 

X. The data oalkd for In cohnnns I to 9 should to given for ull transom nn. eaaspt that cohnnns 3 and ^ 
an appUcatea wily to the Issue or roaoqulsltlon of the corporation's stock. 

4»In*oltann Center the number of days re n a m i n g In the taxable pwfad ( In cluding tto data of changs). 

L Tto net nlisniaa ant rafinrrad In *TrTta*1n1n T If nrt In accordance with tha tnrnaam nr tlemain reflaoted 
latto to te n oa sti ss ts , should to foDy no n od l a d therowltli. 



John L.Philips, et al.. Appellants 
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iMHirr of ^rrpTiTtTTrm to tit* rif iranif mvm iittim punm MiMimviKun 
eachItemsought tohorootora i waxartaallyusedor —Miat fhs hogtnttug of tbo taxeMeperiod. Were thaw 
oxpoctgtqryo. when written off in lieu of depreciation?. ..ecTTTrrrrr.. If ao.exp’ain what adNrtmantr 
beenbomaad«toprovidefordepredation>aviewofthoproposedrestorationtosurpha. Additions In ttafa 
>K - »«f «< »*>* *»■»■*. 1* r* 1 ^ For all uMBfcrt twwpdw pwrMw aort ha 

mafia far depreciation to tho bc^nnlaff of the taxable period. 

n. If any o ijiUftoo to l nv o rl rd capital 1« claimed In Hot t, Wch o fiul o F, iUU spooflceOy tbo amount of 
depredation written off aach year la tho book s of tho ooaapwy Mid tho amount allowed as a deduadao la w- 
puting not limmuo. Additions to this tan or* cumulate • to tbo bagtanfagefthe taxablepmled. 



1. Ao tn eloosh whso of loaril.lo p rop e rty ofaorlv *»nd sn h o f an ti o l t 
per value of stock ismed th«r*(or nr of the cash or atiMreoadf 
tbarakr (sm flactfan 338 (a.; I of tho Revenue Act of 1021) _ 


SCHEDULE C.-ADJUSTMENTS BY WAY OF DEDUCTIONS. 

Gl. Is any potent. oopyrf;ht. ooerot proof**, or formula. rood oriQ, trade-mort. trade bcand.Jmnchtie, • r 
m ttimlar Imectfblo pooper t y. paid in tor stock. earned as an oooot by tbo OCta—UoaT. ...r&O ... If 


other ttimiar IwtaecMo poopw t y. paid la tor stock. coined as an aeaot by tbo oorpmutloaT. ... it 

not entered sped fraSy a* such. la tbo tntandhjov-alue merced under 007 otbor title or titles on t ’-o hocks or 

htbnat e hos tr rubmtttad with tbla atyi? _la It entered on tbo books at a value in etcoi onto 

aetualoaah value when paid in?_ /h 0. In i t M m of tho per veins oftho stock I ssued tbrrvforT .dZtf — 

Is tbo Bggwgnu of such amats acquired pnor to lfo«h 1. lstT. Mtoef tatlie books at a vtkaoin axerts "f’■£ :<rr 
cook of the par value of tbo stock outstanding nn Kerch 3, 1*17? .. AwC— la tbo aggregate of sue!* assets 
antaodoatbaboolnotavalttUaaicess of 26 par coot of tho per voloa ofthootapk ontsTonillng at the 1 winning 
of tbo taxable porledf /2tJ. ... 

Iflhoanowm toony of the foregoing questions is "yee," submit a atatanaant aborning arparatoty arlih rope* t 
toaodi aaaats ac quir e d (1) betora March 3.1512, aad (?) on or oftar that dote, (a) dot* of aeqatiti.i-n: (f>) <-.uh 
nbo at that data, with a oomplota explanation of tbo bests upon which such cosh vakm waa determined; 
(O par valna of tbo stock lamed tbarefor. (d> par value or total stock outstanding March 3. 1817; (r) per value 
of total stack octataodtitg at tho K »r 4 "»*"r ol tho taxable period; (/) tbo valna at which sorb o sastx are entered 
on tho bookx of tho corporation. 

lr all tba Intangible* were acq uir ed before Vnreh 8,1817, tbo amount by which (/) exseeds (’>), (c), 23 per 
■d ol (*i, or 28 per cent of (c), whichever u boat. must bo entered ae Item 1. Schedule C, tor the taxable period. 

II the Intangibles wore acquired on or alter March 3,1817, tho amount by whkh tho entry In (/) rdeting to 
Kdi Intangibles oseoads (6) or (r) relating thereto, or 23 per cant of («), whichever is lowest, must boiacbsdrd 
In Item 1. Sch e du le O, tor the taxable period: Fnrifrd, That iflatanglbiat ware acquired before March 3,1817, 
aad also on or alter that dole, deduction shall bo mode ae t hat tho emeant Included t n invested capital for tbo 
agsropsteoiluUnrtbtao dal! not exsood 73 rcr coat of the par value of tho total stork oot-'laodlncat tho bectaainc 
of tbo taxahta period. 


*»w»—II tho stock of the os r p uratl mi waa land at 0 nominal value or without par value, far tho pu r pooa 
Of thocompntotlnn imW Itai i | to bp tho UST market vwhiooaafthodaioor doiao 

*f issue. Tbo aggroode value so dotormlnod ol stock out'danding 00 March 3.1817, or at tba bejtnnln* of the 
taxable period, shall bo tho boats lor the computation. 


G2. Is 007 tangible p r o p e r ty, paid fas for stock, carried aa an asset by tbo earporaiienT — 

Ifro>t»ftonUmd oatbobookjat avalaolnsxcop oflts act ualooj h value wtton reedvod? .. la 

oxooss of the per value of Ihostoek nutd therefor? ^r:.__ 

II th e s new e r toatihar of tho last two quastitipoU’-yfcx." submit a s t a t e m e n t showing (a) Mad of pru par tj , 
( 8 ) when acqotred, (e) par valoo of tho stack paid therefor, <d) actual cash valuo of tbo property when paid la, 
(<) tba badeon which that vahia was datimlned, (/) valua at which tbo property lamitarod on tbo corpamtMa < 8 
b oa ka, and( 8 )a mn ai if by w h i ch such vahw o Tc oodatboaPowablovmluo under Section 338(a) 2oI tho R so mar 
Act of MB. Enter thtaaaaaitaa Item 2, ScboduloO, lor tho taxable period. 


1 valuo wbrts reed rod? 


la 


G*. Wee the 1 


( 0 ) XNdaab 
In tbo eontrolof 


tba books onto 
<o) Ilnxhpra 


a,foergaalaod,or 
Marsh 3,1817? — 

■orola tho bosks 


[Bdllsfof or woattaowmrsbtpehonfod or waotboro 
rwSgt... It so. >«www tbo fcOowta< questlont: 

or In tbo pmporty whldi ebaacod owaershiprniatai 
1 , or partawshlps, or of any of tbomT ..Sr—"Y_ 


!• |t.yr. 


inrainui 


(«) II mchprovlouao«n*r was not a corporation, attach osUUrtAnt Aowtnc(l)thocost ofacqnUitionU 
^art dis oo u or atony —a t aotrandorrod or reed rod, ( 2 )osprwditnrros nk Mq mu t totbat datattr brf t o n aor d 
Mvabpm mt not d adnotsdaaaxpowaa or otbrnwiaatinea March 1.1813, by whprav t an r ow n a r ,G) th aa lb w 
afw depredation, dopfation, or Impairment slr-c* the date of arquidtiou by such p roviso s oo m c. 

(d) If all.or s uhdmnt laly all of tho property woo acquired from o curparmUoa durtnc the to so ld o ported, 
nh howto h a bnn o sb m t rof such p m doco omr arpor m tfanaoaat tbolvgfnalmcu. the t^-^No period sad mot tho 
1 lmmodlatoly prior to tid traaabr of tho pwparty to tho corporation siskin* tho return, aad abo a loMhca 
d er ifafsmmf ol tho oorpnruMoo making this roturu shooing the values at which stich pruporty received 
raasNrred own ordered on the hooka. 


■latag invested capital oarh iwt aotraax ' s rr o d Wall boal l cwodavaloo (o)nnt 
aUowod to tbo pmviMM owner, if a corporation; or, ( 6 ) If nut a corporation, at 
*» wth p w pi r adjustments lar j aa wi and Improvements. 


(f) By payment ol rarh dlrMonds ont of camlnxs at prior yoarr. 

(«) By payment of ro-lcralli comc s-id promts tarns for previous years. 

Tba changes with nspoct to taxis w.il.« cur in nearly ovary coot. Sh«mM n«» <•'. snm tw noted, tba musb 
far tbaomksion should ba stated. 

5. The foOowiug Instructions shoutd iw followed la staking tits above adjuuments; each Item bo 

dwdgunled aa aa addition or deduction, deduction bstagdesignated by redlnk: 

(s) It stack is issued for cash, the .-.etual caxh recrfvod (but not tho am'xmt of discount) «a^H bo antowd 
In tbiaacbadnlo. Assets (otbor than ca -h 1 paid tn for stock mutt t-e vah.vd in accordancw with hoettoo 338(a) 3 
Of tba Itovanoo Act of 101. 

(b\ Hospital stock of tho earperattm is reacquired but nut paid for out of current promts, tlie cost of snc'i 
stock sbonld bo deducted fromlnvr^c'l capital. 

(c) Report dividends paid out o 1 profits of prior years but not dividends pud o»t of profits of tho ta 
r**fori. Any distribution made during t be first no days of tho Usable period sl.uil 1« deemot to have beta. 
lto:.i earnings or profits ccc umu la f oil dur rg preceding taxobb yearn; but any distribution mododorin, 
ronlalndar of tba Uxablo period shallba dcco.ed to have bom made fwm tbo proflta for that period to them 

»!iat such profits an* sumciont. (See Seotiui aoi( 1) of tho Rownoa Act of 1*21.) 

(f) Tbp amoant of Federal income and profits taxes payable Would bo pr-rated and deducted as of . 
dates when due and payable whether resorvos here lwcn set up on tbo books or not. Tbo avmata adjart*: 
dedust ion U be oetmad fax column 7 equals total income and proiiu tax multiplied byACat. 

3. Tbo dataoollvd for in columns 1 to 3 should bo given for ult transactions, axospt that cotemaa 3 and 
are appliesbw only to tbo Issue or maequisltlon of the corporation’s stock. 

4. Ineolnma fi enter tb* number of days rnaaauag in tho taxable period (including tbo date of ehMgs)- 

6. Tbo n o t cb ongoo not reported tn Schedule 1 ^ If aot in accordance with the t n e r roora or decToasev reflected 

iu tbo hoienoashoOU, should bo fully reooociled thrwwltli. 



SCHEDULE J-— Iff ADMISSIBLE ASSETS. 

Ilao the oorpcntloa any Inadmissible osscis (i. a., stocks, bn w dy n *d of.. - Migatlons, except «Mum.’tc:is 

of tbo Untied States* tbo income from which Is not taxable)? . 

If so, attach hmto a statement showing (or tbo taxable period tho facts -wiled far in Items (a) tot/) of this * 

schedule. 


If tbo laomne (mm such uawts consist* io port ol gala or profit from tho sale er oilier <h -position ilie:.- cr 
Ifallorpartolthalatonstdoilvodfromsuchoesetslsiaedectlncluih-ilntlioncUiK— ••l.m.:a...>n 

on tbo deductfau of Interest under Section 234(a) 2 of tbo Revonuo Act of 1821 , tl.ctim <*•«-.'cs 4 e>n-’.!t»;t put: of 
tbo aapftal invested in such aaarts is deeaaed an admissible tact. In such cose set forth in d>-:*:l - 

(o) tho various kinds of i neons* derived from such assets and tbo computation of tho part of tho capital 
inve rt ed therein which b dev used an admiseiblo asset. 

Far tho parpen* of tUs schedule inadmissible awwts shall bo valued at < t of ar-,uut:ion, euvp; that if 
tba Barpt mtt a n b a dealer In securities end inventories such accuritu-x in detemUnlng iu tx-t nicmae. such 
Invantory EgmoiholloonwituteUio meaaureof val-io. A>tmi.\dl)loa«»e;..i.haUbe .aluc*l a,. pn.\* Id In Sections 
til and 331of tboRevenua Actof 1M1. The average amount of assets 01 eoch kitvl l-rld during any year mev 
ordinarily bo dofanunod by dividing by 2 tho sum of thoamou»tofw«-lt aaroisheld at 11 >el*'* 3 nmn: of the tax¬ 
able period as4 tbo amonut held at the cud of tbo taxaldi- j>erl««!. lnsuchcaeetheai;«- .ntormttnb i Mo assets 
may best bodofanataod from (l) tho balance sb«-t as at tl.o Uviuning of the |«riod u. .’ -> /h nr;-.-vt tot.-;* 
tcmsln Schedules Kami (• and CD the lialanco slwct asatthe.-udoftlicp*ru«-lv'orrr'i- n-tn r'-> toi/ttstisl. Hot 
Uat any tlmo during tbo taxable partml u:uil>-da«tijI>i tuigobax tai ru |*!.i.vi-i U 10 a::. t of *m-U »s vts,ti e 
average amount must l« <letcrndue-l ox provide-! In t'n» KcgiUtlor. > i -i.vj under ttutbvrity of the i;c'<nt:o 
Act of 1921. Install Casa show la detail— 

(8) Tbo compnlattou of mrh amount: 

(e) Amount of Inwlmlwl We aawdx held at Krlnnirr of tlie' ,n jMc |»e*iud; 

(d) AmountofinadmlxtMldcasxts held at«id of t.-ixal-lo j-1 h~1; 

(r) Arorago amount of t nodal- d ie Kaels held during taxs‘- U-pvfivd. 

O) AnawntafadmlssildoaveLihcMot Iw/unin :o(t»- jhle 

(f) Amount of edutiatildo assets ).vl.! at tliOei:d of tux .! le |s-ftod. 

(8) Arvrngw amount of admintllili asoett held durliH. Usable period. 

(0 Kum of (<) plus (8); 

f j) rcrvonUgo which (s) is of (f). 

Thlx porcentago (j'ebotikl be applied to the eniiki t ep|s-ortii,' on Uae T. PcbeJule H.iuor.le- to tho 
doduWlon ow-aeoeunt ofiandmfttftdo amrf». whtch should Us ooieretl on luteS, Schedule It. 
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QUESTIONS. 


KIND OF BUSINESS. 


I. By means flf the key letter# given below, idenfifv the corporation** main incomo- 
producing activity frith om> cf tho general claiwe**. an*! follow thin'by a special description 
of the burinrro t*i;:!ici*.iit to gi\«* tbr> information called for mu!or ou-h cent ral claia 



and also 

S aiiryiac. :wii»imf w »nu ou wens. aim also tno leantcc of such proi»orty _ 

ro product or product*. C.—Manufacturing. State the product and alro the material 
if not implied by the name of-tho product. D.—Construction—excavation,* buildings 
raibcada. sbip*. etc., al*> equipping aod installing Ktmo with svst-me devices’ 
or rr.ccfcioerv. without their manufacture. State nature of structures ‘built, material* 
trend, or kind of installation*. El.—Transportation—rail. water, local, etc State tho 
kind and *• ,-ivial F'; 5Urt transported. if any. E2—I*ublie utilities—gas (naturafc* roal, 
er water): clectne baht or power fliydroor steam genorotod). hosting (steam or hot water)- 
telephone; waU**o*>.t or power. *3.—Storagr—without trading or pmtit from sale*— 
(«>vatora, w .rehouses, rt*.ckvyd*, etc.) State product stored. Ed.-l-eaainc transpor¬ 
ts™ or ulilmri Mat.* kind cf property. Pc-Trading in goods boucht and not pro- 
duced b\ the trading ♦•on. cm. State manner of trade, whether wholesale, retail or com- 
numon. tr.-I product handled. Sales with storey with profit primarily from sale* Cl.— 
Servict*—domestic. including hotel*. rc«*taum..ts, otc.; amusements; other professional, 
personal, or technical service. Staf.» the service. H-—Finance, including banking, 
real estate, insurance. I* ( or.cems r.ct falling in above clwo (a) because of combining 
several of th*tu 10 th no predominant burinesa or (6) for other reasons 

2. Con. cms whoso burincss involves activity falling in two or more of tho above 
general claw*, where the tame product is concerned, should report business ar identified 
with but om of the above general clawes: for example, concerns in A or B whi<-h also 
tnu:*i>ort srd n.arVet thoir own product exclurively or mainly, should still be identified 
witii cttiscvA or it; concerns in C ( manufac turing) which own or control their source of 
material supply i*. A or It and which also tranm-ort, sell, or install their own product 
•xc'sKi|or sumuy, viould he idcnUf«d with manufacturing; concern* in D may 
control or own sr*j:rce of supply of material* used exclusively or mainly in their construc¬ 
tive work: i-oncerm in 1.1 or 1.2 may own or control tho source of their material or power: 
concerns in F may transport or store their own merchandise, bat its pro-1 action would 
'ienttfy them with A. B. or 0. * 

.*>. Answers; 'yy 

»a) General rh.** fuse kev ]ett«'r derijmation)_h ■ __ ___ 

(6) Alain in.-ome-prrducir.ij b:viiies» give ep.- ifiadly the information (itiied f«*r 
uu«ii r each he; let »-r, also whether acti PUjjb principal, or as agent on commis- 

aicn; state il ii*.»< ti■-«•« r in li-.uidfltion'Sw^fe 

/ * v <r fc. c. s c. < .r xdje*** r. 




4. Enter on the following line* the name* and addrcaar* of fi ve representative corpora- 
- locality cr sgction of the country engaged in the s ame kind of business 

. . 


the 


14. If the answer to questions 11,12, and IS, or to any fit them, is *Iyre,’ 
following: 

(u) Did the corporation fil<» Affiliated Corporations Questionnaire, Form’119, for 1917 ar* 

subsequent taxable years? <T........ It tho answer to this ouestion is “ye*,"’ a 

questionnaire is not required. except under tho cireum.-><aiu-o** ni-ernbod in question^ * 
<b). If the answer to thin question is “no,” nod the answer to questions 11, 12, ani re .1. 
IS, or to any of them, is ••yes.” procure fro u (I. - 4 *»1 !«•«•»■•* of Internal Ttovonuo fcrwj^ ^ “ 
district Korin 810. which shall isi filled out and bled as a jsort of this return. If tho w 
aiumror U> this question is “no," question •'>) nr«*d not bo au-iwercd. 

(b) Did substantially tho same conditions, a.< are o't out in tho questionnaire filed for" 


192’> or prior years, obtain during tho entire taxable period 1021? 

If die answer to this question is “no,” a statement, setting forth tho particulars u which 
tho situation has changed, should atti'-iio*! to and made a part of this return. U there 
have been snltstantial change-* in stockholdings, a complete schedule of such charges 
should bo submittal ini tho form pr»-^cril»c*<i in Tables 3 and C of tho questionnaire. 
If thoro are companies other than thos? *-o- crod by the qi’--slionnaire for 1920 or prior 
years wh>cb, applying tl»o tests contained in questions 11, 12, or 13. may have come into 
the affiliated croup mneo 1920, a questionnaire. Form Slit, is required for tho entire 
group for tho taxable period. * 

VALUATION OF CAPITAL STOCK. 

10. What was tho fair value of tho total capital stock of tho corporation as determined 
in the last assessment, if any, of the capital stock tax? .. Date of that 


«-• 

g- 

a 

CO 

et 

d> 

’O 

a> 

a 

M 


nt_ 


PREDECESSOR BUSINESS. 

18. Did the corporation file a return under the same namo for the preceding taxable 

period? If not, was the corpora!iim in any way an outgrowth, result, 

coatinuationTor reerganiration of a business or l<tuiitv**-w iu existence during tliis or the 

preceding taxable period? If answer i* “yen,” give name and addipes of 

cuch predecessor business. y 







OTHER CORPORATIONS IN SAME BUSINESS. 










INCORPORATION. 

^ lute cf incorporation 
" ‘ ndsr the laws of what State or countrv. 


GOVERNMENT CONTRACTS. 

IS. Have any adjn^rrronts iiia.lt* tloring th«* laxablo period '•’! -unt of con¬ 
tract or contracts with th<* (lovcrnint-ut --r it.M ;./<-n» ic;* or i:i any tiovt ru.. contra* ! or 

a tracts from which the corporation <lt;»ivcd in'-oino directly or indir*-.-.-ty ;hroiigli tho 

ojieratioos of a claim board or otherwise” Tf the answer to thir. question is 

**yvs,* 4 state the amounts involv« -l *^Z. ___: whether or c a -»ii unourds 

aro included in this return_r ... . and. if no*, was an an»*-:. 1 i return, 

accounting for the additioniil t:i<ome, tiled for ih<s taxable p■ ri*n! in whit! *!«• <-oatract 

s w.r fT^r-'ubmita w:hcd»il<- diowin.* fail i.articulaxs of 'i.< 




k v^ANIZATION AND ACQUISITION OF MIXED AGGREGATES OF ASSETS. 

7. Has the corporati >c, or an i r/tf* prtdtenxn, been reorganired. or has it, or e*jr 
qfte pradt etn an, taken over a going buamees or acquired a mixed aggregate of tangible 
•ad intangible property, and paid lor such property is whole or in pa rt with stock or other 

■wnririss rise* the eke* of the preceding taxable period? _ 

f. If so, forauh a brief sanative history of the busueei and submit a statement 


(a) The name of the concern taken over (or from which the property was acquired}; 
Tbs nature cf tho assets and liabilities so acquired; 

c) The total par value of the stock issued therefor; 

d) The value at which each class of assets was carried on the books of die concern 
Iran which acquired (submit a balance sheet of the pr edecesso r concern as at the date of 
acquisition or sa at the does of its last accounting period prior thereto); 

(«) The value at which each item was carried on the books of the corporation making 
this return, and full details of any adjustments subsequently made pertaining thereto and 
the basis on which such revaluation was made. 

9. If patents, copyright*, secret processes or formula*, good will, trade-marks, trade 
breads, franchise*, or <*h*-r intangible property were acquired, state the basis on which 
their value was determined and how they were paid for. 

10. If at the time of any porrhaae or reorganiration as contemplated in question 7, any 
property was entered on the books of the reorganized concern or any vendoe predecessor at 
a value in excess ut that at «hich it was earned on tho bocks of the vendor concern, state 
the basis on which the revaluation was made. 

AFFILIATIONS WITH OTHER CORPORATIONS (TO BE ANSWERED BY 

LVt RY CORPORATION). 



wa* terminated?^ 

ito*, rU** .c, u-. 1 UT**1» • * 

and nkturo of the adjustment. 


• rue to, al 


.itrad. 


AMORTIZATION. 

19. Has amortization boon claimed? If the answer to this question 


is "yes," state for what yea 


r^Amount f —. 


LIST OF ATTACHED SCHEDULES. 

Enter below a list of all schedules accompanyi tg this return, giving for each a brief 
title and the schodulo number. 

- T - - -- - . . ...—. — .. 

: _ 

^ /3^ _ 

;_.. 


<r 

c o 


G 

Ui 


>3 
*c a. 

< T3 
(a a 
• H* 


o 

ct- 

IO 

M 


v> 

3 

<+ 


a 

o 


cr 

ro 

oj 

<£> 


BASIS OF RETURN. 

J?. Is this return made on the Irad.i of actual receipts anu dwbure n ats?. 

If not, describe fully what other basis or method waa uae<l in eomp'iTant'n*-t mcomo-- 
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tete df Incorp ora tion 

V ndae the laws of what State or country_ 


CORPO RATION. 


.< vLANTZATION AND ACQUISITION OF MIXED AGGREGATES OF ASSETS. 

7. Hu the corporati 'R, or on-/ <.f it» pruiccutort, been reorganized. or has it, or any 
fits pndxtston, taken over a ^ning business or anjuired a mixed aggregate of tangible 
■ad iataagiUe property, arid paid lor such property in whole or i n pa rt with stock or other 


■Kuzitiaa abac* the ekes of the preceding taxable period? .. 

§. If ao, furnish a brief sanative history of the buaneaa and submit a statement 


(«) ice vatue at wmea men ciase ot araets was earned on the pooka o: the concern 
bom which acquired (submit a balance Acet of the predecessor concern aa at the date of 
aequiwfion or aa at the cloae of its last accounting period prior thereto); 

(«) The value at which each item was carried on the books of the corporation making 
this return, and full details of any adjustments subsequently made pertaining thereto and 
the baas on which such revaluation was made. 

W. If patents, copyright*, secret processes or fonnuLr. good will, trade-marks, trade 
brands, franchises, o: o?h*-r intangible property were acquired, state the baas on which 
their value was determiiw <1 and how they were paid for. 

10. If at the time of any purchase or reorganisation as contemplated in question 7, any 
property was entered on the oooks of the reorganized concern or any vendee predecessor at 
a valuein excess of that at * hich it was carried on the books of the vendor concern, state 
the haws on which the revaluation was made. 

AFFILIATIONS WITH OTHER CORPORATIONS (TO BE ANSWERED BY 

LVtRY CORPORATION). 

11. Dees the corporation v «n directly or control through closely affiliated interests or 
by a nominee or nominees over 70 per cent of the outstanding voting capital stock of 

another corporation or of other corporations?_ _... 

12. la over 70 per cent of your out -lauding voting capital stock owned by another cor¬ 
poration or by two or more corporations that are affiliated?_.^^2_ 

13. Is over 7<> *<er cent of your outstanding voting capital stock as well as over 70 per 
cent of the putsiauding voting capital stock of another corporation or of other ooroora- 
tiona owned or controlled by the oanie individual or paotognthip or by the same individuals 

erpartr.-rahxps?___^.4.1^1.—.. 


GOVERNMENT CONTRACTS. 

18. Ilave any adjustments 1 m^>» tikole during tin* taxable period ' u ace <unt of con¬ 
tract or contracts with the fSoveruineiit **r its i.ivni-ies or in any Govern,contract or 
fr^ontrerts from which the corporation derived ineoino directly or indir-- :<y through the 

oj>orations of a claim board or otherwise? JZZkz If the answer to thjr. piestion is 

“yes, “ state the amounts involved 5^:_whether or n*<t <u-ti .uaounte 

are included in this return ._ ^..... __-JITT..: and. if *io». was an ajn<-:. I J return, 

accounting for the additiomd iniotnc, filed for the taxable p. rind in whitii ilic « oiitracs 

ami ti iminntrr!* »mi —’****^~'uhnit i nr hrd~il -.howit*.* full i<artioulaje of . • .itnu-t. 


ai'fi iminntr d** wmi — Submit a schedule diowitu.* full i<articulars of .. atri.it. 

I'JlM .1.44 U. I■ »!.•• A I.iU-l! HTVfl ." . .M-i I' 1 1 4 * • ' * • . * il l 7. 44l>(«444» 1 

and nature of the adjustment. 

AMORTIZATION. 

19. Has amortization boon claimed? —— If the answer to this question 


is “yet, ” state for what year. 


Amount ? 


LIST OF ATTACHED SCHEDULES. 

Enter below a list of all schedules accompanying this return, giving for each a brief 
title and the schedule number. 

.!-... 

... 

.. (7- sc * . ***? ... ^. 

*- /t<. C rop ^ 

.»» »»«« ««........ v .. .m mm ■■••^.* 4 *...a.••............. P •••••••••••••••■••• a• n »• • V--•••••••••.••.•• 4 .... • ■•• 


.AS- 






SCHEDULE K.—BALANCE SHEETS. 


Attach hereto h:.lancr eh. ( r* as at the beginning and end of the taxable period ■ preferably in parallel column 
balax.ct-: beets din'd 1 >»■ t»rt t *• d from the books and should bo iu iigrccmont therewith, or any differences should 
be IbsnirUeJi iu accordant e w;*h paragraph 7 cf page 1 of Instruction!?.) 


columns\ showing as nearly m practicable the details called for b-l.iv > Tln-v* 
should bo reconciled, uud if this is a consolidated return, balance <‘*.i should 


ASSETS. 

Ok* fl a rt o rtt ns ewh la umk as t on :.kcd, emtfl- 
mtmoi dfjuUt. etc.). 

Tmd* eecouuti (tafon deriurrlng reserves lor Suwas). 
*et« NttlvUt from customer*. 

OttM ac.w»: i M osfes remiss tile (to uedes^tTei). 


ASSETS- Continued. 


ASSETS—Co nthmed. 


kaw iiau«rieh 
w.*v 1.4 -,-ogresa 
rtnl*44fi ii^vUocta. 
r.oiptee. 

SBMla 

Jjcjhll — 

t'.g. U'lMsaadabItcaciamfnMi 

tnf.nd WpiflllT). 

K -mpe W i i Jcl iAl, etc). 


Stock of corpockCwis— 

Foreign. 

PORIMtk. 

tuu end ilium: 

To orti eon sou otn nloroM. 

Toother*. 

P eltrtsd cf>erseeloiMuroepeietleaa(te be derated). 
IMiuttt: 

Un<i 
Bull. »««•?. 

Koch i ,-. 

#T *ra»Si- . i minor Mpripauot. 

Tv«y wit: ; ..aiuit. 

O' .cohmatiiro. 

Otf.or (Mao chinnv). 


Lra wswi for dcpreciotioa (?how topwatriy 
•mount appikAblo to each Ozid UK).* 

Set Vn.cc. 

Ptttots. pod vflt rad other Intmsfbie mm«: 

Veld far in rash or <>thrr tunfH'W lovfmrty. 

• ol.l for In stick (other then fei-k •livi>teoda) 
Created 1-7 stock dividend or other*it*. 

DUreunt: 

,i»:i 14>fide. 

Ou >»i vk. 

To TAX. 


LIABILITIES 

Xetee payable: 

T©oCV '», .«• | 4,y’ »,r>| I,.;, 

Toother. • ::•>.!.:-Ituj 101:), I >an. ’. 

Ac»uata pa,able: 

Tr*d«. 

Otb-r. 

Accmcd etpenseaai-f! reicr.o*. t!i< r'i rf,M;cre * i* 
..Irli x'i uiiMw.l iJ Uediv.toiis in:u tucorue ,u» 
i . •let^il.* 1 . 

R.-i -.-e;. »!» •■Jii*.-.*«rrr.uf.i?whlrh..r#n t r,’. 

rvc.i lot lou*s on notea end »ccr . 
r ' .•n.llilr. 

• r re.cn e«f* • he detailed'. 
r - Vil ■; stock outatandtaf (to U claa-noJ,’. 

J •.../..ij.'d 'tcilhUttf '*fUs. 
tuUL 


1 »r.e*>: v u tor <fc:.?ooiaticin may be dadnstad from the tsspsctlva net arroonts oriUmteod on the p’lbCU? title of the balaaco ib- 1 . 

AM cospor a tiona nngagrd in on int< rd.;!i .uvl infrartato trade or huain<*.t on»l n-fiorting to tbo Interstate Corntncri-'^ rommi.*e<*n and to any natt‘*iytl. State. muni< ipal, or other »■ .Mic 
tt may submit in lieu cf above fonn # -< u^dea.of^hoir balance sheets jireacribed by aaid Commiieiija ur State and munictl»al authorities, as at the l«-.-imiii.. :md end of the taxable 4 iod. 










































71m following achadul«n moat be fankhed, end those prepared on eeperate sheet! should be firmly attached to this return. Enter name and addrero of corporation on 


KHZDnU Attx EXHAUSTION. Will AMD Till (including ebeoUecence). 

If a deduction la mit* on aocn ont of depre da tion. tba lollowlnt: schedule rau*t M AIM 
■swam claimed OaSn shook! eomapood with tha flguras reflated In the t •.Kucc sheet. X 
not be included In this schedule. (See page 3 of Instructions, peregrtph 10. and Vitloa 234(e) 

Aet onset.) 


tnjnd^tbo total 
7 of tbs Itceanua 



iicnjisio. 


1 of the principal ttwns Included herein. tho miser Items 
Mae aao pas* 2 or IaacraUess, pe n g ra pfas 1 sod 7.) 


■XT>UIX A4t TAXABLE glUUl OH LZXXETY BONDS. ETC. 

The tntarert os the ot llgaOena Band tooohiam 1 of the MIowta* table U srhelly exempt from oorportfkn 
atna tax, sad la aacmpt Inst airai reiflu tax only to the extant that tha anaga'a prtmap*i amounts do 


Vnw —Tfohaolaaaaaeolnstoatcr In •i««rmiri"r 'wif deduction 
claimed hat tha taxable period sod tha basis ou wulch oomputad. 


showing tba 


U saaath 

rad in sofa 
tottalu 

Ifthlsls a 


thaeb facarV 


las ewesa-proflu tax only to tha axtaot that tha ariiaga'a principal amounts do 

a spawned ia column' 2. 3. and 4. 

a hald exread tbev exemption*. tha pvtactpal a masaata In ww a thereof should ha 
tha taxable interest thaaaon In eohnss A II thaw securities war* bought and sold 
- attach a statement showing the holding hr periods. 

I istum, each carpo rt U »ac composing tha affiliated croup Is entltlad to tba full amount 


I group Is entltlad to tba lull amount 



Exemptions. 

< Aggragala IMnclpal Amount). 


i. O0.0ro I a. B3AOOO tiuno 


A Pruxipsl amount 6. Interest on 
In ext*** orex*mp> principal am't 
U«m j[«dflad la tnavaasol 
eolumps 2.3, and A exemptions. 



SCHEDULE Alto PEF 1BT CT . 

If a ded action la dal mad «e neeoont of depletion. wtc u raftom the ro! lector Form D (minerals), Farm 2 (oaelb 
Worm T (mlaoallanaous noometals). form O (nil nrvi gaa), or Forui I •'t.-ibor), all In and Ale with morn, n 
comple t e raluatloo data has bate Mad wkh questionnaire In pterion* inji. than flla with this mum infcrma- 
tion nsca war y to bring your d ap l ad un aobadnlaun to date, setting t>nh In lull atatamant of all tcm* -rloos bear* 
lax on deductions or additions w ealneMphv^.sl assets with axplanation of how deletion dedi. i u :> few tax* 
able period has baao datannlnad. Xncaaaaf amber this should bedoneby fllUngls Form T (tloab. •• 

SCHEDULE AX): AMOXTBATXON OV WAX FACILITIES. 

In ca.d a deduction is claimed on account of amortisation, a vhedulr thould ba submitted containing tba 
Inforsaatloc called for la Guide Farm XOOTM, which explain* Ut detail the manner in which a claim of this 
nature should be presented. A copy of this' jem may be obtained trom tha Commissioner. (Baa Section 214 
(a) • of tha Rerenuo Act o( 1.921). 

SCHEDULE A23: PROITr OX LOSS OR SALES OF CAPITAL ASSETS AMD MISCELLANEOUS 
DIVESTMENTS. 

In caw of disposal of property, resulting In a profit or last, a schedula In tba following form max be tar* 
nisbad.using aseparsta line tor web asset. (See Sections 202.234(e) 4 end ZJ4'«) 14 of tha Revenue Act of 1921.) 


tmi Tanas 


EDOXXfAietCXOnjDICOVacnOM^X^OTHEX SOUXCXS (not Including any amauat with 


Submit a schedule showing tbeaouroe, nature, and amount of the principal It*m* lnclu-ir-1 herein, tha i 
u isteg grouped la ouo amount. 1 he total of tha rchadula should bo entered as Item 10, Schedula A. 



5239 

















































































































































Amount of depraelatioo charged cfL 


Of OOOt.i 


a- (Mmiafe* 
befag grouped la 


t*>Ftae la 
<•> t 

<*)’ Laiti 
f») Chet of 


mimict 


mMU A> 

TACTUXXNO. 



MlTUUU 


than Tiusiio or mahu 


t of the principal Items Included herein. tk< minor Item* 
eta wo page 2 of IaeoncQaat.pemgiaphJ 3 and 7.) 

STY BONDS. ETC. 


* Ittwt tai the oh' lgstl— ttuad to eolaatc 1 of the W lowing table U wholly exempt from eorporslkn 
tax. OBd N eacapt from exccm-prcOts Ux only to tho titan that tho o jiqH priaapal amounts do 


•iotd tho oxcmpUooo spedfied in col-icur- 2. 3. and 4. 

la mm tho ebttntloae held exceed trveie exempik-tn. tha principal amounts to mm thereof should he 
rod to oohima X oad tho taxaldo istarwt thweon in eohnna X II thew wcuritko oot U«{M mod soil 
Inc tho taxable rwri e d. attach a siwiemeot showing tho boldine* hr pervada. 

If thisUe conooudsatS mum. mob corporative composing tho aflUlotad poop la mu: lad to the full amount 



YxoraptK-cs. 
(A ||i t | t li Principal Ai 


X Principal amount €. Interest oo 
In excess of exemp- principal am't 
. Uuos st«ctfUd In lnaxreesof 
4. moo 1 eolusips 2. 3, and 4. exemptions. 


in) WnUUittT wnftawilCoc- 

Wtid Ml ........... . 

<k) First aadweood 41, and fwt, 

Uaeond. Third, and Fourth 

4 |'i.......Nona.. 

it) Omar obli gat io n s issued atom 
Heptember 1.1017 (except Vl» 


torrid Treasury Notw).I.Koax—.. 

id) Victory Liberty Loon *t% 

Motoo. oad Troosory Notw __L Noar*- 


font Tax a out 


SCHEDULE A10t GROSS INCOME FROM ALL OTHER SOURCES (sot Inclnding any amount with 
rarad to oolo of oyitai ewetser nOontaiMot IwhumdO'. 


Ru'-mlt * schatulesbrrw-fngtbesxtrea, colon, sr.datno-iat of the principal Item* Include-1 heroin, tha minor 
turns lotdd groupe-J la ono amount. ’Ibetetsloftberchaduleshould be entered as Item 10, Schedule A. 

SCHEDULE AC: EXPENSES (except amounts caUad tor mperateiy In Schedule A). 

' fVi> mtt a nitasrat showing 'tuncta and amount of tba principal items Included horeln, tba mlamr Itaat 
Msg 1 .rouped in one amount. (for sc fr s dnl s* to be tuunlue 1 by Insurance compaola. ice pageX of taetruo- 
ttoost r3’*rrapb* 3 to 7.; 

SCHEDULE A13: COMPENSATION OT OFFICERS. 

c '-il-»r’t A0c}.e-h;V-O(0«inr for eech Officer (T r»tr.e, (?).!>it!e* (V ti:-.r dernted to such dr*tir«,(4) ibarwof 
stork on: ed or cw'k-IW' In ■ ; referred. (k> comm-.n, <5j b-ta] competsatton lor tba taxable period,and (4) 
amouvi of.asdiaaxm for inrraaar. User, ever preceding pencil. 


gCFr.DULF. A14: REPAIRS 'ladadtog labe*. eoppliee. overhead. and ether 
npoiio^ 

Submit a srhe>lu!» show tog the nature an-l amount of tho principal Ittim included herein, the minor turns 
bring grouped in one amount (I .rcla.nifigatfonoI»palnswpace2o( !>.-.tractions, paragraph 8 ) 


chotgoohio to 


SCHEDULE Air: TAXES. 

i* •» r-. ; ii. ih.--.-lncsop-ir-it*?:- 'or each etaaaafUTOsdnfurt*!. 'el character, end rk) amount. 
KhI. - .i >n.%..:e> od urn which are a emdu under Soctwa 234. taxes asaeued areint 

betwrii« f a tu.d ending to Increase the value of the property as-esard i»:e not allowable dedufUotu. 
hectiuc 3 o I tie Keren vie let Cf !S1.) t 

SCHEDULE A17: BAD DEBTS. 

h.-( nit o arlteu-de s ho- ju- del li er portions thereof, arltlns froth mho or prohnaiaonl e ere W e that! 
Ienl«;>«tal a- n-.ir v*lw»- • l^-v : - eo daltoUaiy esr-rumed to be worthier* and charced off within tha; 
or eta m-oti l: ..n— • at he. iwh tddad to aroerrve for lod debts within tho your. 

litre un-.-mt •nree^t w> !• tn IT. .-advile A.maaaddldon t-> a resarre, famish proof of tharewonahii 
of the amtetni. Ata*e ko.'tha itavr ua Act of llOl.) 


Vrvee — TfnhaofsaMnealaataatcr In d#»ermlri-r -wnr dadtsetian 
claimed lot tha rarehla period nod the heels ou which computed. 


ahowtog the amount 


SCHEDULE Alt: D E PLET I ON. 

If a de-lactien It daisied aoaeeoont of depiction, we u refrot n Oie collector Tom D (tntowels).Torm E (eoalL 
Torn T (miscellaneous noomotak). Forts O (oil en-i gas), or For:i I - t.-i!>or). fill to and file with re tai n, n 
omnpletaraluarion data baa boon filed with qumtioonalre In previ.-..-* \nm ihen file with this m-im intonaa* 
tion aeoeomry to brine Tout depletion aaborfnl* - m to date, settinx f.-n bin lull statatneot or all trrn* -'Ions bear- 
tagoo dednedoosor addldeesto eoJoaofphy icel eseats with explanation of how dmderioa dedi. . iv:i tor test¬ 
able period has been determined, la eaaeof amber this should be done by fllUnri* Form T (tlml. t 


t physical assets with explanation of how dwlerioo dedi. K 
iof timber this should be done by Oiling la Form T (tlmb -1 



SCHEDULE AM: AMORTIZATION OT WAR TACIXJTTES. 

In co.c a deduction li claimed on account of amort U.-U loo, a vheduie •vbould be xubmitted cootolniag the 
laformatioc called for to Guide Form 10O7M, which explains to detail the manner to which a delta o f this 
nature should be presented. A oopy of this ijrnaaay be obtained from the Commiaaiooer. (See Section 214 
(a) * of the Rorenuo Act of 1921). 

SCHEDULE A23: PROFIT OR LOSS ON SALES OF CAPITAL ASSETS AND MISCELLANEOUS 
INVESTMENTS. 

In case of disposal of property, rwulrtag to a profit or low. a schedule In the following (va m« w he tor. 
Dished, using a separate Ilnrforcach asset, (flee Sections 202.234(a) 4 and 234'«) 14 of the Revenue Act <X 1321.) 


I. Etod o! property. 


3. Sale 
price. 



S. Pair 
■wl'l v.Kh 
oa Merck 1 . 

ISIS. U e*. 
eeimi pner 
te tketdeU. 



7. Depreda¬ 
tion. 




I. Net 

■toae.) 



State what amount, If any, Included l.i column J. rcj>r^-«ni. rjM will.. A. _ 

If any of the assets wore acquired prior to March 1.1017. stato bovr the fair market value oa that data waa 

determined.:... 

In caw of exchange of property, submit erideoce substantiating tha bads used la arriving at the market 

value of property received.......... 

SCHEDULE A24: LOSSES BY FIRE. 8T0EX. ETC. 

A schedule imiil tr tn the mie reqtir-t.-d above should be mbmlttH o ith mp-ct t-' l-.rrs of property erfo. 
tog from fires, • iurtu«. Mi.bwreek, nr other casu-vliv, ».r from theft, ao<l Dot ri.aif-a-'-iied for by tosuraaeaar 
otherwise, except th-t tuiamal should show "losu. me- .ad kalvuge" Uislea-i of “b.dv price.’* 


SCHEDULE AN: DIVIDENDS (Jednctfbl* under fortien 2N(s) 4 ef the Revenue Act of 1921). 

Submit a schedule showing tha amount mvived a .lO-tend* (a 1 from each domestic corporation other 


than a corporation enUtle.1 to tha leoeflls of Srcf loo Ml of Act, or v*) (run cacti f.veulit corporation when 
H is shown to the saiMa.-tion of the totamassuMaw that more than U) per centum of tne groae ita-ome of sod. 


foreign oorporalxMi for t 
of such dividends (or 1 m 
from sources within tha 


!e year Preceding the deebratam 
u bean in existence i was dert vaJ 
Act 


DISCOUNT AND PREMIUM ON BONDS SOLD. 

Thera must ha attached to tV re-orti a relMilul* showing in detail each issue and sale of tends of the 
reporting corporation giving the following info-rnstlon: 'el ( lav-, (i) dstv of »alc. (c) maturity; (g) amount »oM. 


reporting corporation giving the follow tnr uifo-natlon: 'eM'lsvv (t) date ol»alc. (c) meturtty. < 

(r> amount realise l.(/j premium uC discount pvt annum 

Thatpraportk a of Uicpramliim of discount applicable I.- r.-tiim period murt he reported either a- Item 
10 or IV Schedule A,pa*a 1, utdesi tha amoui.l ot prtttiumi or docuunl bas been (vportad as income or aliowad 
as & deductsaa in prior yean. 
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UNITED STATES OF AMERICA. 


1090 


Schedule A-12. 


Southern Lumber & Timber Company, Kissimijnee, Florida 


Ordinary and Necessary Expenses 


Rent . 

Salaries, wages . 

Traveling expenses, office expenses, supplies, s 
tionery, Telephone & Telegraph. 


ta- 


1091 


Schedule A-13. 


$ 240.00 
1250.00 

5180.25 

$6670.25 


. - i 

Southern Lumber & Timber Company, Kissimnjiee, Florida. 

Compensation of Officers. 

E. R. Philips. 

Secv. Treas. 

Full time devoted to duties of office. 

Compensation $3,600.00. 

1092 Schedule A-16. j 

i 

Southern Lumber & Timber Company, Kissimipee, Florida. 

I 

Taxes. 

State, Countv & Citv Taxes.!. . . $400.00 

' * * * 


1093 


Schedule A-24. 


Southern Lumber & Timber Company, Kissimmee, Florida. 

I 

Losses by Fire. 

Kind of Property: Storage Room. 

Date Acquired: 1918. 

Insurance & salvage: None. 

Cost: $100.00. 

Subsequent Improvements: None. 

Depreciation: None. 

N rt loss: $100.00. 
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JOHN L. PHILIPS ET AL. VS. 


1094 Schedule K. 

Southern Lumber & Timber Company, Kissimmee, Florida. 

Balance Sheet. 

Balance Sheet as of December 31st, 1921. 

Assets. Liabilities. 

Cash . $1865.90 Capital Stock.$400000.00 

Accounts Receiv- 

able. 290680.75 

Bills Receivable.. 22500.00 
Profit & Loss. . . 84953.35 


$400000.00 $400000.00 

1095 Schedule K. 

Southern Lumber & Timber Company; Kissimmee, Florida. 

Balance Sheets. 

Balance Sheet at Beginning of Period March 1st, 1921. 

Assets. Liabilities. 

Cash . $1409.58 Capital Stock.$400000.00 

Bills Receivable. 2252.56 Accounts Payable.. 13000.19 

Accounts Receiv- Reserve for Taxes 303.09 

able . 332730.52 

Real Estate & 

Machinery . . . 62212.45 

Profit & Loss. . . 14698.17 


$413303.28 $413303.28 

1096 The corporation income and profits tax return of 
J. L. Philips and Company for the year 1921 was 
offered in evidence by counsel for plaintiff and admitted as 
Philips' Cross Exam. Exhibit Xo. 5 (Vol. 14, p. 1842), 
and is as follows: 


(Here follow pages 1097, 1098', 1099, 1100, and 1101.) 
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John L.Philips, et al.,Appellants, 
vs. Mo* 5238 

Q.3. 

and 

U.S., Appellant, 

vs. No. 5239 

John Stephens, et al. 


" j/r/zy 


;etC Stales 



jof ^tumo. 


^pga a ttgjj jgg p ^xntictu, 

_“*£J«i_ v 

rnant <@hcfon ^ /& 

^ ^ . 

Pits Hex Upturn f or OaloBdar Tear 1921 ( with aohe dnlee atjta ohod), 
. i ” 

' P hlllps and C ompany. 62 T711 Il s a Street. Hew To A. I. Y. «! 



mWms 


tasmsm 



£r~~ 


ss*> 






tbkHBli dkpxbt 

^nrr OB axi> fecrmoi 


tX 


/ 


jhf tp Hw y rt t|iltffyiif Jsf mm? 

Mu/ £MdidSi/ /5md A Mr ^^Sfufj’/z/y 
A ^ -» / ja /j^ 

^VUyy 

By direction of the Secretary of the Treasury; 


ApLUnt^^^/^ 
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BEST COPY AVAILABLE 


from the original bound volume 









u. 2>. lXm*A2. KBV:/JfUK 


BE FILED NOT LATER 


IWORATION -INCOME AND PROFITS TAX 

-, 4 > FOR CALENDAR-XEAR 1921 

'«> / 

Or for porlod bogiuyE-..>/■ -» 1920, and anqad. 


Pago 2 of liccut ^ 
mo NOT WRITE IN THESE STACKS 


, 1920, and tnl 


?llAN JHMmi DAY 


OF THE THIRD MONTH 


FUCLQW1NQ THE CLOSE 


OF THE TAXABLE 


PERIOO 





(CaahWi Stamp) 


I !'(*♦ («*(•'* !‘W*.) jT 




OF BUSINESS' 



CASH CHECK M.& CUT. OF DID. 


THIS A CONSOLIDATED RETURN? _<L. 


SCHEDULE A TAXABLE NET INCOME. 


1. G*Mfales, leesreturns and allowances — 

2. Lo« cost of goods add, wdaifl of items 

4TTaxable interest on Libsstsr^&odQ^^ 
6.;Taxable interest Jro&'aU&fcef . 



in Item 23, IrjIowj (frbm Schedule A10) 




y below) (from Schedule A12)_ 




ole A18) 


mds deductible under oection 234(c) 6 of the.Revenue Act of 1921, (from Schedulo A26) 
V*r Imcbmm atom 25 minus Item 28) Of return is for w period Ism then twelve moot 


1 of Instruct 


B—INVESTED CAPITAL. 


L OMUL surplus, end undivided profit* «t beginning of tushie period (from Schedule E, Item 11) 
3, Flue adjustments by way of additions (from Schedule F, Item 4)_ _ _ 


by way ef dedoetioos (from. Schedule O, Item 


ft Was or arisus changes in invested capital during taxable period (n 

7. Taut (oa Bnumm)_; ■ _ 

f. L em ded u c t io n oa account of Inadmisribis sssot s (from Schedule J) 
9. Invested capital for taxable 


(net I 


or Decrease from Schedule H). 


SCHEDULE Cr-EXCSSS PROFITS CREDIT 


1. Eight per cent of invested capital for taxable period f Item 9 rd Schedule Bi _ ____ 

Exemption (SM»0) (except lor a foreign corporation nr a corporation mtiafying the conditions provided in Soctkm 283 of the Act) 


p> 

« »» 


Stephens 





















































































HrhlT^. (inrlflhiy ohiniiictDc^H6ttP^b<^ill# A18)^. -••! •• • ..— ...... 

Dotation (from 8cb£liile A19)„JL. ^ — ... j .—.-j—•-- 

^ q£ w. firtht i. AjO) n .—• •........- - .. . .—.. —....... ......... 

Total or Itui 13 to 20-—-.—— -— — . ..—.■—.——... 

Itsv 11 ran Itxk 31-—.——.•••.r-.**-- .— .n—...... —— — — 

paofit or lam on mlm of capital mmO ami miscellaneous investment* (from Schedule A23) J-j.1......j|L_|_ 


Loam by fire, eWrni, etc. (Prom Schedule KZi.) (Extend HiHeirence - between or ma of Items end 2t>... > .>. 

Net income exclusive of deduction* for dividends (Item 23 minus 34, extended) ------:...—r.. 

Dividends deductible under Section 334(e) 6 ofthe. Revenue Act of 1921, (from Schwlulo A26) _L..i_______—.— 

Jfrr Irrobwa (Item 23 minus Item 26) (If return is for a period lean tban twelve months, eee pec® 1 of Instructions, paragraph 10)-— 



SCHEDULE R—INVESTED CAPITAL. 


L surplus, and undivided profits at beginning of taxable period (from Schedule E, Item 11) 

3, pine adjustments by way of additions (from Schedule F, Item 4)-... ___ 


•.Tins 

7. 

8. Less 


by way of deductions (from Schedule Q, Item 7)-— 


r minus rliamat in invested capMil during taxable period (net Increaso or Decrease from Schedule H)_ 

Total (on Rmunroxn)-:—:- - -j_ 

eduetioQ on account of in a dm iss ib le assets (from Schedule J)-—-...- 

ad capital fo r t a x a b le period- - -.--,- 4 ... 

SCHEDULE Cv-EXCESS PROFITS CREDIT 



1 l. Eight per cent of invested capital for taxable period (Item 9 of S ch e dul e B). _ _ .... __ 

" Exemption (t^OOO) (except for a foreign corporation or a corporation satisfying the conditions provided in SoctW 263 of the Act) . 
* 4 Excess Profit* Credit (Item 1 plus Item 2)-— - - - - ------—_____ 


_It_ 



<S 


D—COMPUTATION OP TAXES 



*. Vrr Teams 
(Its* T7, bckzdols A). 


*• Kina runrm Cmzxr 
(iTaa », xummoxc). 


i. tuiavcs 8vsjkcv to Tax. 


s. 

Rats. 


ft. Amoust or Tax. 


i I. Net income, not in excess of 20* of invested capital-1-—- 

2. Raianeo of net income- -- - - ~ r ~— -.r^Z 

g. Totals computed under Section 301(a) . . . . . I- -- 

4. Etioe Profits Tax, if computed under Sectfaw 803, SB. 3 04(s) or 837 of the Revenue Act of 1921 





& m at income fltem 37 , Schedule A). 


•tamo titan is, 





O '*• pa**** 



2of Inntntrtio 


14)-- 


U. Income teat (10% of Item 10)_ 

12. If net income dues not exceed $23,200, enter amount 
in excess of $25,000.___ 


13. Total tax (Item Sor 4 the lesser, or 8, plaslteaa* Hand 1<n 

14 . la w; lawrs s e* pratta tus psM to , , 

ctAsttrtw «r tosstor « Uw L —. 1 - . 

vmudWjM. (AUMarwAitts)..a 

sttesMem. (toMinm f 
lessees Aot at uei>- 


£?Z£U?.?!! 16. Balance of tax (Item 1$ ariaus Items 14 and 18 























































































Tliililt K—-CAMTAL, SURPLUS. AND UNDIVIDED FROriTS AS SHOWN BY BOOKS 
BEFORE ANT ADJUSTMENTS ABE MADE THEREIN. 

B4» ttonbaofnallj out»:andinget oft!:*.receding taxable p«rl«d should beeaten44&thfesebedQk 

t»>|i<nnmiVlt to paid tip. If stork er thins were »«ure«; at a nominal vatoeor without par vain* tho entrlm 
•toteM reftot tha amounts on the books tn thwf at thedoea of tl>o preceding taxoblo period. , 

E&YhtoitMa *«M Include paid-Inxwplus as shows hr hoolcs at the end of the preceding laxnNe jrerjod. 
If any amount to ototmed under F*oti*a3y<*)?ot t:.« llevemie Act of I9&I, the amount claimed should be 
ratond Older Item 4 lohedvle F, and not la«fits schedule. 

IT. Irnnu which represent allocations of surplus and were aot aooumulated through d«d-irU*i -t made 
inaompuOn*pat incomeasreturned la previous years may.lf rropartyexiKalnad, bo entered as It.-m 7. tfuch 
•ulnae should ha Identified and 1 1 necessary reconciled with balance-sheet rwcrrrt. 

f *10. Iftheoorporatloahadochaidatany timedmliif tha taxable period uny trea*-.iry stack, do; les of the 
isinitelsnfrlajcovering thaonslnal la.* ;anc*. repmsastion and any suoaequant adjustment 4 should babirnhked. 
T ru s ur y stock includes all stock reacquired by th# corporation and not canceled. regardless of tlio reason for tha 
re acquisition. » 

ltatn. Amount. 

’ • 

CapttalstaokpaldupandactuaByoutstAsdlfisatthartoretJtliapraradinsyoar: m — 

1. Tint preferred..__._.I- 

2. Second preferred...........— 

ICaswh—.._... , m ... r„...s. 

4. Tnu>......... -|f 

Surplus and undivided profits: 

k Palddn surplus____...__. 

5. Earnad surplus and undlvtdad profits... SZ'Ym/,/? 

T. Reserves, additions to which are not itodustlNoln computingnot locpnto -j/ - ' 


(to ha ranoodlod with 


Items). 


E Other Itoms (to bo detailed). 

E Total op Items 4, s, B, 7, in I_ 

TE Deduction on account of treasury stock. 


1 &J2 



■ at haetnnuw of ferahlenerlr.1 as shewn lirlon' 


^2 


SCHEDULE F.-ADJUSTMENTS BY WAY OF ADDITIONS. 

TU If an a dditio n to Invested capita! ii claimed In Itam 1, tehadula F. submit a statement showing 
(a) tha Usd of property, (ft) tha year iu which it was paid Ic, (c)from wlionacquIred.explainUightsrelaUor- 
ship to the corporation, (d) the arti:rK x,h vabmofstuh property at the date when paid In, (r)tho par value of 
Stoat or shares issued therefor and the amount at which such property was entered la the accotmts, (/) tha lasts 
open which the actual cash vahio of the property was determined and Dm date when such determination was 
made, and (#) the amount of depreciat i on sustained on such property from the date of acquisition to the loginning 
of tho taxable period. 

T9* II an addition to Invested capital Is claimed In Itssn 2. Schedule F, submit a statement showing 
U> the kind of property, (I) tha year 1 n which 11 was acquired, (c) its rest, (d) the amount of drprr* >atior. rw* 
tafnod ananeh preparty front tha date cf acquisition to tha irennmne of tha taxable period. Statealso whether 
aarti Item soosht to ho restored was aHually used or usable at the beginning of the taxable period. V. ere the; 0 
npBMsw, whan made, written off In lieu of deprertotian? If so,explain \* iixt mjj.u-tinents 

h«va been made to provide for depredation in view of the proposed restoration to surplus. Additions In thin 
Bam are rnmulaUvo to tha Ireflnnlug of tha taxable period. For all additions hereunder provf.-fou mu t ire 
ante for depredation to the beginning of tlte Usable period. 

VS. U any addition to Invested capital Is claimed in Item 3. fchedule F. state specifically II.* amount of 
tepssdaflnn written off each year In the books df tha company and the amount allowed u a deduaUnn in com¬ 
puting net in oo tw a. -Additions to this Item ere cumulative to tha beginning of tlia taxable period. 


ofstock 


nad tharafor or of tire cash or other consideration paid 
OB (a) 2 of tha itavenaa Act «f 1921).._.]«. 


(sea Section SB (a) Scf tha Act).... 


\ by too 


a SB (a) S of tha Act).... 

•d la tha accounts of the corporation but 
as a daiioctlon on Income tax returns. 


Total. 




•CHKDULS G.—ADJUSTMENTS BY WAT OF DEDUCTIONS. 


_ OEfaaypte mEaaastoproaasa, or formula, rood will, trade-mark, trade bram^fraadiiaa. or 

***' *bP *IbinM » pwptj. paldfo tor stock, earned aa an asset by tha corpora:)onT_c*jfcg.... If 

f? —apa s f te aay aaauch, to tha totsnclblavaloe marpad under cay other title or titles on tha books or 
stem tedsailAUM with tltenft|i»> ~^af2. Is it entarad on the books at a valuh In a Try of its 
arena! sadi ve in s whan paid tat —In asoaaa of the par value of the stock Issued therefor? 
**®**5 ,l, l > ***®tate BBto** Bteutoad price to Ifaieh 3,1M7, antwodan tha hooka at a value in axoess of 24 per 

rent rf tha par vafaa of tho stock outstandme on Mareh 3 , wtI -2*0. latbaacsncatoofsuchMabi 

yito *° <th * ,tackoot,t * a<MB<l>tt!>ot,ct>at>lng 

' g tt *.*y ^toanyofthator—atofqoaatlonato»«yai,"nibmltaatatomant»howlncatpareUlywlthraapect 

to Bite BBHte aoqulrad (1) baton March 3 , 1 * 17 , and (?) on or after that date, (a) data of acquisition; (b) cad. 
ftel at that data, with a ru o p leto oxnlanatloa af tha basts UDOA which such cash nka na 


Vtem at that data, with a replete axplanatioo af tha basis upon which such cash value was dciermired; 

f*tn •fftoa stock tomrd tharetor; (4) par vabw of total stock outstanding Harsh 3,1917; (r) par value 
* «f EsbBih at tho hodaaf BC af the taxable period; (/> the value at which aorh antes are ertarad 

entire basks ef the corporation. 

II all tea I nfa a frih lss ware acquired baton March 3.1917. tho amount by which (J) axosods <B), (r). 23 per 
cant.cf(d),w3Spar cat of <«), whichever to lowest, must Iwantarad as item I.FcheduloO, for Ure taxaida period. 

If tho 1 utancibtaff were acquired on or after March 3,1917, tho amount l.y which tho entry la (/} relating to 
•Nh IntangOdesoxcaada (6) or fc> retaUnr thereto, or 23 per cent of (r), whichever to lowest, must bo Included 
injtam l,Behodulo O, tor tho to i a tte period: Pf'xidrt, That if lntosrlblas were acquired before March 3.1917, 
ate ato» o n er after that tela, deduction shall bo made re that tho amount Included In toreded capital for tha 
BteHteteofla t a aBOd retea lHinf sawednpir rent of the par value af the totalsteck outstanding at tho beglnnlm: 


<11. Is any property (inchi-bn • -petty, vacuritles, end in*«r *ibl* property/ pvid f-r with cash 

er with other tangible proi«rtr **rc.I r.t : 1 . <,ke of th* c<f ponttlon at u * 1:0 in yxc*:.- ot tin* ..mmnt «deate 
poid thuefor or tire acttial ® • .0 of lb»* tc.t»;11«e property paid tlmwBr? . ..*?&&.. .. )f v>. s>i<<ndfe 

statement showing fa) kind of ,., -'tty, f«)r.ffio«»ntj>tcavh paid therefor, (c)a-*inl> i«,i vcl- ■: uf otNr tr.r>gjhJ* 
property psfd therefor, (ri) how t:»at -^iv* was <!t trrmlncd, (r) value at wt i-. h tl.c properly 1. entered onttoa 
books of t he corporation, and !/) e x *. t. cr(B>or (r). 1 bfecsct-ss mu-1U entered «* itejo 4, .^chrdidaO, 
for the taxable y<rM. 

C5. J!* alrquafe provision )xon mads -' :bo aooouots of the re#.poretfcm for (e) losses of every, 
kird? —, C >) vl. nrecift-.ior.I (e) o'doto 'eoceT .Ajt27*!..., <d) drpletloo ft 

taloer af l!^y> -it-:, tlmi-cr 3,ippii*« f aiid tlivlllo? 

If edc t uai* ch.<rre; U«* not bean muds t»r deprecivi- d..;>letion, obsotosoance, ar.d other locscs. and tha 
value cf U 10 prbpcr'y ltus not Kvn maintain*.! by tvpuc -#. ffj tl:ut liava loen ebaro -1 to expanse, proper 
additional < !.arix> tlicrcfor must be rennpiitecl for all years in s !-b they were not me !o on tha nook: , and rbe 
total amount ot such cl.arm must l-eautcred txs I'*m 5. 'ch*dui* . 

OB. Did the corporation ev*r receive a stock dividend on stock o-read In anoihar orporatiaaT 
if the answer to “yes.” stare to detail for evh stock dividend rccclv^o, (a) date received, (6) from when 
receivod, (e) number of shann received, (J) par viluo of shares received! (e) value at which entered on Us 
books of aocous^f/) wheth-T or not surplus w^i !nctoa.'*d by this valu*. If answer to (/) to “yes,” enter the 
amount by Wtleh surplus was !a?rea:K>d as Item 5, Sche-lul* O. If answr- Is “no,” state the account In 
which iMpteiacluded, ( 9 ) date of sale of any of 1 ho - bares of stock received as a u :crk dividend, (ft) number • 
of rhaMEscId, (f) am»ULt receive-) tliercfor. 

answi-ri to the for*g.iinq cuastlons in J loots that stock dividends reoeived at any time have bean 
l^Kted as an lncms* of surplus, sad xtseh Increase is rofiecte-1 In tho computation of invested capital la 
•atoms for any or ell of the taxable periods 1917,1918,1919, and 1929, amended returns should be filed for such 
ta xa ble panod or periods in which ibis error occurred. 


Amount. 


I. Vahuffon of peterta.-roprrlrht.*. -=re“r*t processes, or rorni'ilsr, coo-I will, I 
cq4ne-merk'., tra-le hrairds, fraochires or otl.crlntar.nl I* pr-.f^rtr. 


2. Wlustlon of tanrl'.lc property pr.iO In for . 

3^'sluaUon of assets nr>|iilred In reor-anlwilloit*. 

•• Appreciation... i .. 

3. Daprarlntion, dr p^tlon, and other losses. -.. 

G. Stock dtvtdend on stock held In another n,r[*,ra' Ion. 
7. Tovar. Dvnrmov. . .. 





. 

. .^OTPfXrtrf.^ 

. 

... « . 


SCHEDULE H.-CHANGES IN INVESTED CAPITAL DURING TAXABLE PERIOD. 

1. Chances In lovaated capita! during the taxable period ordinarily ar(>> in one or more of tho following 
ways: 

Additions - 

(a) Uy sale of capital stor k for ea -h or by tl.c ir?<ie of capiUl s'oek for tancil-le or other asset*. 

•A) fly payment ef.etwamcnts by stockholders or by creation of paid-iu surplus by pontrfbatton of 
stockholders. 

fiadiictionr— 

(c) fly llqui-totlon of part of tha capita! by re'lremant of stock or by purchase of treasury stock not 
out of current aeritinrs. 

<rf) Tly pavTcept of eo-.li <’ts i<!«tids out of i-arotncs of twior year'. 

(r) By ja; c:#-uf of 1 relerullncomeand ptof.ts u\c- f..r previous years. 

Tha i banyer with re>|^ct to taxes will occur in nearly every eaae. °hould no changes be noted, tho reaoon 
for ilia omissioserl—ul-l l»: stated. 

2. Tire f dloving lui.nw.ions Vtoui-T bn foU->*-e*l In making tire elreva adjustments; each Item should bo 
dostrna’c-l a? on addition or de hsc-i *n. daduction lieinr deiUnaled by red Ink: 

(a) If stork is i .vied f.»r ra h. tl.« s<-t:ul<<a<di rm<eive«l <lmt t ot tha amount of discount) should ha entered 
In tbfcftcf.t-.bit*. .ftssets (other than • paid in for rtock must Ire valued In accordance with tertian 32<fa) 2 
of tiic I!cve:o:o u tuf 1921. 

(6. Usapllai :«-k of ti.c vorporattoi- Is rvarquired Isit not paid for out of current profits, the cost of such 
stock ftf.o-.i l * •dc-liqb'd from invested capital. 

(o Ucirert diviiletid, jm:!.! out of profits of prior years but not dividends paid 00 C of profits of tho taxaNa- 
• 1. 1 I-. r 1 «.|«v .f«v.. t %N-%M. |.. <*■ •) .Ttlre A,. tn< )'•->) pvt Ve. o n.o-V 

from ewrliiss or pr..'* a.oitnul.itf.1 il.irii g preceding taxable ysorx; but any distribution mote during tho 
rents:: i.lrr oft), s taxable peruxi aha!! be dee mol to hove besn m»Je from the profits tor that period to te e e xt a n t 
that such profit* aresuUmeut. (Sr* Sectioo 291(f) of tho Revenue Aet of 1921.) 

(4) Tho amount of Ir-lctal Income and profits tasaa payable should be prorated and deducted as of the 
dates wi.ru di, o ai.-l payable wbi-tlier rev-rves have l-ern set rpon the book* or sot. The average adjusted 
deduction to Ire autwad In column 7 equals total income and profits tax m u l ti plied by 0.4329. 

3. Tl.a data called for in coiumta I to 5 ehould ha given for all treametious, axeapt that columns 3 and 4 
imw applicable only to tha tseuo or rcac«itildtloa of the cor;reraf ion's stock. 

4. In column ft enter the number ot days remaitung in tha taxalda period (Including tha data ot change)- 

5. Tin Mtchispi nut nportel In Schedule L. lfn*t In acoordaoce with thaincreaas* or demaanTiflactad 
in tire tiatonca s I reels, shauld Ire fully reconcile*! therewith. 

.1. Nu«r.i*r 4. If for 3. Amount oi cash 0. 7. Adjusted a*maga. 

1. Nature of additions 2. o-'liares orreftlivahw \un.lrer . - 

ait 1 deduc-ions. I*ate. x.il-1 <-r rr- priroprr actiallyraeetved Ofday* ' ——«-* r * 

a*<p:lred. shore. or paid out. effective. pasted. 


John Stephens, et al 
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zxiu m Dtrtwn vu tnitany usm or uc mpounc « mio pmw. 

i, whan made, written off In lieu of depreciation? If m, explain uhat adjustments 


ker* km made to provide for depredation in view of the proponed restoration to surplus. Additions la thto 
Sol are emsoiaUve to the beginning of tbe taxable petted. >'or all additions hereunder provf. lou m«:t l-e 
aide for depreciation to the beginning of tlie taxable period. 

pa. XI any addition to invested capital is claimed in Item 3. Fehedule T. state specifically tl.r amount of 
dapeedatlnn vrittae off each year In the books df the company and the amount aJlowed c ? a dwtueti'w to cr>m- 
noTtm—tlanreas -Additions to this Item are cumulative to the beginning of the taxable period. 


of stock 


thy the 


Total.. 


mehSe peeeeray elaartv e» t ■iMemu ilr in ei-a— of 

mod thondor or of IK* cash or other conaldaratlon paid 
>»(a; 2of the itevenno Act of 1991;___ *. 

(see Section 236 (a) S of the Act).. 

Mm charred in the account* of tfae corporation but 
apartment aa a deduction on Income tax return*. 




•CNCOULS C—ADJUSTMENTS by WAY of DKDUCTIONS. 

02 * h any patent, copyright, scent p ro e m s, or formula, good will, trademark. trade toinUrmhln. or 

rr timfler tataagDIs property, paid (p for atock, earned aa an arnet by the corporation?_it 

enlMd ipeeffanTly os sac h, is the lntonglbjeveloe merged under cay other utte or titles on the books or 


Mtenmifeaetsintattead with tUlntont .. ./vat? . Is It estomd on the hooks at a vaiuh In smses of Its 
anhmlmih vahaa when paid tnT ,„oK?.. In excess of th* par value of the dock Issued thetefer? 
Zatbaaongtee oflmeh amets wplnt prter to March 3,1917, entandgn the books at a value In excess of 2S per 
east af the por votes of the stock outstanding on March 3. 19171 ..jtZC2 .— Is tba aggregate of such asset* 
tettend on (bo books at ovqteeloaxoamet 26 oar sent of the par votes of the stock outstanding at the beginning 
of Us taxable period 7_ ZZd _ 4* 

If We earner to sny of the foregoing questions Is "yes," submit a statement showing eeparataty with respect 
la MHfa amote acquired (1) beface Merck 3,1917, and (7) on or after that date, (a) date of acquisition; (6) ca t. 
ealha at that data, with a muptete explanation a/ the basis upon which such cash value was determined; 
(c> par veins af the stock Issued tWater: (i) per value of total stock outstanding X'arcfc 3,1917; (r) par value 
af total tie* e nfti —d ln g at the bagtaalag of the taxable period; </> the value at which rock uaots are entered 
an Um hack* af the corporation. 

If all dm intaapiMM were acquired before March 3.1917. the amount by which (/) exeoeds (6), (r). 23 per 
•ant of «),gr33pav mol of (s), whichever Is lowest, must >« entered as item I, Schedule «, lor Ute taxable period. 

If Us tatanglbten were acquired on or after March 3,191?, the amount by which the entry la (/) relating to 
•DCh f atanglMes axcasds (6) or fc) reietinr thereto, or 23 per cent of (r), whichever la lovnt. must bo Included 
la Item 1,-Schedule O, far tho ta i ahlo period: Frwlifrg, That If intangibles were acquired beturo March 3,1917, 
■•d atea on or after that date, d edu ct io n shall be made so 1 hat the amount included In Invented capital for the 
MtfrsgiSeoflntenffblaeUan not exceed 96 per oent of the par vthm of tae lotalstock outstanding at the hrtinnlnc 
9 f the field* period. 

1 Ifcxto—If tbe ate* ef the corporation wastmmd at a nominal vakie or without par value, far the purpom 
efihseamyiitaMiwi under Itefa ), the par value shall be deemed to be tho fair market value seat tho dale or dotes 
of tame. The aggregate valoe m determined of stock outstanding on March 3,1917, or at tho leglnning of the 
taxable parted, shall bo the beats lor the computation. 


OB. If My U ng fhte property, paM In tor stock, carried as an asset by the eorporatlcnT - 

TfealsHeaiandentbebooksetavahselnexcemoritiactualeeah value when raeetvod? .la 

•*«ea«fUaper vahm of the stock paid tlierefort_ 

Iftheanowar to eitbvef the last two questions is "yes," submit o statement showing (e) kind of property, 
(*) khso Myfrod, ft) par value of the store paid there lor, (f) actual cash value of the property when paid In, 
(*) the basts on whist that value was determined, </) value at which tba property Is sntrred on the corporation'* 
beaks, end (#) amount by w h i ch su c h vakioexceeds the allowable veins under Section 336(a) 2 of the Revenue 
At* of 1*31. Bnler this amount aa Item 3, Schedule O, tor the taxable parted. 


«• Wsstta tkiiln e m rstnoorporaUd. rsorganlsed. or ootwohdatod oc was Its ownership ofaanged or was there 
nwwMiilp of property after Masah 3,1917?-22*7... If so, answer the following questions: 

1 <• ) Pfcl a n Interest cf 80 per seal or moral n that- iiHdsm or la tbs property which rhsngel ownership remain 
**^** , ( jjmnawcWtteaa,°r partnerships,or ef any af them!-— 

(f) tfM M proviom awnor was not a corporatka, attach a sUUment'Xbowtag (I) Oio cost ef acquisition to 
t Mprevtemoww afanyasWsot m .uter t . J or r o W vwl.ffl.spamUturmmUwqim'ttothatdaioforbetterincnt 
ante vs tepmoai BOS dsdnsted aooxpanso or otherwise einoe Marsh J, 1913. by such previous owne r . (3) the olluw- 

1 ef tba property was acquired teem a corporation during the taxable ported, 

atia MharoSahateM aUaMsafmthpswten—is nspauUmaaa at Uohogtntengo. thoU«ai.ie period ande»atu»o 
dteat m mamsaolyp rtef (a the te ansSte of thaproparty letha eo*perifion msUng the return, and ikm ■ '-tfv-rt 
BMS arteatsmsnl eft ha awporaf Im matteg this rotam showing the valuo* at which such property received 




to the 


MS aateana'anodahaQ bo allowed a valoo(o) not 
r.tfa corporation; or,(t> If arts cor p o rati o n , at 


, Hi tvn '.»>i**"nun vri» vi v it aiajio qa prior 


(e> By pa; n>iit of 1 c<Wulin(*>m«an<! p»o|'.t< i*\c- f.,r prerlou* year*. 

The change with resect taxes will occur In nearly every rear. Should ns changes be noted, the i 
tor th*omissioi»)—'ild t„: stated. 


*• Tho f 4lov - ir>4 inc.mrtinn* Viou.-T to fuUi x-el in making tl*o aims adjustments; each Item should ho 
designated a.’ on addition or «tolur"i .n, deduction Islnr dc-.l/oaied by red Ink: 

(a) If stock is I .vwl f.,r r» h. tl.«? ecCiai .*a«li recvivcl (Imt t.ot the amotnt of discount) should he entered 
in thisxcl.c-bite. • wtsfotber than wit* paid tn ter rtock must Iwvahtod in accordance with Section 32«a) 2 
of the Iicvc:n:« \>1 of 1921. 


(ti Ifsui-Kal :--k oft i.c corporation ix reacquired lxit not paid for out of exmat profits, the cost of such 
stock •**b*.!tq , f,\I ftonjiuvrstc-l capital. 

. fc) lici>ort'<Jlvid*isd.» red out of profits of prior years but not dlrideods paid ant of profit* of the taxaNe 

'S'". !. • ■ •••* •• '• I >!• <• . f < C-' t— I-t ' ,t,. in. T«-,1 ,y, ><.. n p.n.*,. 

trot a cxrrlnss or pr.ift a. oimul.itcd d»srit g preceding taxable yean; but any distn»x;noo made daring the 
remat: ..Ur of t *, i isxsMe perto<l ilia li be deemed to have been made from the profits lor that period to the e xten t 
that such profits ate suii.cieut. < St e Seer loo 201 ( f ) of the Reran as Act of 1921.) 

(4) 7 be amount of Ic-tefsllncurae and firofits Uvea psjshle should be prorated and deducted as of the 
dates v.bc:idi:i>at;'J payable whether reserves have been set upon the hooks or not. The average adjusted 
deduction to to eut«r*d In column 7 equals total iacome and profits tax multiplied by 0.4226. 

X The dai.a celled for in columns 1 to 6 should he given for all troomedaos. except that column* 3 and 4 
are applicable only to tbe iseuo or rcacqulslt loo of the corj»oraiion's stock. 

4 . In column r» enter tbe number of days remaining in tbe taxaltto parted <Including the data ofchanm)- 
r>. The net. changes nut r«[ior!(.l in Schedule L. if not tn acoordaaee with ihe Inmsm or decreaermflectad 
in tbe Iwlance slieetj, should l-e fully reconciled therewith. 



tCHIOUU J.-INApMISSIBLE AASKTS. 

Has Hie corporation any inelmlsslbie aueU (1. e., atock^'^tepte, sndsth«?bMlgaH«w, eacMpf eb Ug a t teng 
of tba l 'ruled Stares, tin* Income from wlilcli Is not taxable)! 

If se, attach hereto a statement show lug lor tbe taxable period tiie facts colled far in l«emt (s) to (J) of ihte 
sche<tu)e. 

If the income from such asset* consists in pert of gain or profit (ten the sale or ether dlspaoUten thereof, or 
If all or pert of the Infernal derived from such assets isin • fleet Included lathe net Inoome because of the Ilmttetlan 
on the deduction of Interest ututor £eetion 234(a) 2 of the Revenue Act of 1921. then a corrmponding part of 
lira capital Invested in such assets is doomed an admissible asset. In «toh earn set forth in detail— 

(el tint* various kinds of income derived from such nets and the wmpatatian of the part of the capital 
t a vested theroia which is .learned an admissible sort. 

Tor the purjKwa of thia schedule inadmissible assets shall be valued «t cost of acquisition, except that If 
the corporation 1* a dealer in aeruritfas and inrantorire such securities la determining its art t a mm e, such 
Inventory llpiretbaU constUule the meoau-* of voiu*. AdmUsttd* assets shall be valued as provided in fleetieat 
126 and 331 of tlie Revenue Art of 1921. The average amount o( assets of each kind laid during any year may 
ordinarily he determined by dlvnling by 2 the sunt of theamoantofsuchssM'vhaidar thehecuaingof the tax* 
able period end the amount ImO.! at the end of tU taxable period. In suchcase theamount of admfaslfale assets 
may best ba determined from ( 1 ) the bat ones short as at Die liegtaning of-tbe period oJjtt-nt with respect to tho 
teaislu ficbodutos Fond ti and (7) the t«tonceriisst asat thosndafthopenodcurrerpon lUiglyadjusted. But 
lfataayllmodiirtncthotaxatilepm>ala«ulntaiitialchaagahar token plareiu tbe amount of ouch assets, the 
average amount must I* determined as provided In the ReguUtioas baaed under authority «f the Revenue 
Act of 1971. In such rase show in detail-^ 

(9) The computation of such ameuat; 

(c) Amount of i natlmind hie assets livid at U-ginulng of the taxable period; 

(d) Amount ofl —dgMesI Me assets hah! at end of taxal to polod; 

(r) Aroraro amount <41naiimi»il-Ieavicts In Id dining tnsablc period; 

(/ ) Amount of admissible a*»«ts held at Iwginaing of t u vaNc j« « lod; 

(f) Amount of admteritdaawetshrfcl at thenwl of tsxal to lefUti. 

(*> Average amount of edmltelMe amets held durtag taaa» to period; 

(I) Fumof (r)plus(h); 

0 ) rwrratage«Mcti(e)teof(f). 

Thia parcralagaU) t heuld tie applied te tl.e aamui-t eppeonag on line 7, Schedule B, In order to obtain tho 
dadnetion oa oeeeBBtoflaailiatiilldoame fi , which should Iwoutaredonttom2* i ^e dnl rB. s-taara 























V 


kind or Buamsas. 


L By meaueof the hey WM** gtrm below, identify the WMprt main income- 
pmdudng activity with m of the genera! cImbm, and follow this byaspaeial description 

•» ■ -t _ _ _a. A. Z *L _ l..f _Ai .11 t * • a * « • * 


•(the business soffidaatto give theinformation calk'd for un>l«r eudi 


, Ai—Agriculture and K&ted indurtries, including fishing, legging. & harvesting. atr. 
•ad also the leering of aach property. Bute the product or products 
quarrying. including gas won qfl v«Oa. and also tho Pawn/ of such 
Bw product or t«rodtKU. C.— Manufacturing. State tho product end 

»• A c_J L*. Okj #La A_____»1_ A_ 


•r water); 


each property. State 

__ _ _ _ __ r _ I and also the material 

If not imidM by the.name of the product. Ih—^anstrurtion —excavation*, building*, 
raibssfis. ahipe. etc., also equipping and installing saw* with systems, dovirce, 
liaery, without their manufacture. State nature of stniduius built, materials 
. or Wad of fftW e n a rtmw . II.—Transportation— rail, water, local, etc. State the 
and special product transported. if any. W*—Public utilities gas (natural, coal, 
); electric nphtor power (hydroor rtaaai generated); heating (eteam or hot water): 
a; waterworks or power. IS.—Storage—without trading or profit from aalnr - 
(elevators, wareh ou se s. rtoczyarda, etc.) State product stored. K4.—I*edng t n taspe r 
tattoo or utihtirs. Mata kind of property. F»—Trading in goode botgbl and not pro¬ 
duced by the trading concern. State manner of trade, whether wholamla,. retail, or corn- 
wieaoo, and product handled. Saloe with stents with profit primarily from wdee. <J*— 
P er v ic e d orri as tir . t rrWiw hotels, restaurants, etc.; antueemenU; other professional, 
personal. or tech ni cal service. State the service, H*—Finance, including banking, 
real estate, insurant*. L—Toncarne not falling in above clarets (s) because cl combining 
several of them with so predominant burincm or ( 6 ) for other resaone. 

2. Concerns whoso burinesa involves activity faffing in two or more of the above 
gsnettl els — s , where the *war product is concerned, should report business as identified 
with but one of the above general classes; for example, concerns in A or B which else 
transport and market thslr own product exclusively or mainly, should sdll bo identified 
with classes A or B; concerns in C (manufacturing) which own or control their source of 
material supply in A or R and which also transport, sell, or Install their own product 
exclusively or mainly, should bo identified with manufacturing* concerns in T> owy 
control or own source of supply of materials used exclusively or mainly in their construc¬ 
tive work: concerns in El or E2 may own or control the source of their material or poweri 
concerns in F may transport or atom their own merchandise, but its production would 
identify them with A, B, or C. ^ 

1. Answers: -— 7 * 

(<i) General rises fuse key letter dorifnarionV v —'*• _ ___ _ _ 

(i) Main income-producing business /give specifically the infonaUloQ called for 
bay letter, also whether acting aa principal, or as agent on commie- 


under eocb 


; state if inactive or in liquidation i 






OTHER CORPORATIONS IN SAME BUSINESS. 


4 . Enter on tiis following lines the 

lin —"■—^ — '•* 


land addr 


of five representative corpora- 
“ samp kind of business: 





CORPORATION. 


Sate of incorporation-^__ — f - 

Under the laws of what State 4t country. 


REORGANIZATION AND ACQUISITION OF MIXED AGGREGATES OF ASSETS. 


7. Has the 
tftts jm&octm o n . 
and intangible property, 



:» or ony 
tangible 
or other 


s23Za. 


meuritiea risen the close of the preceding taxable period?___ 

8 . If ao, furnish a brief narrative history of the business sad submit a statement 
mowing: 


acquired); 


(a) The name of the concern taken ever (or from which the pr o pert y 

! h) The nature of the aseets and liabilities so acquired; 
e) The total par value of the stock issued therefor; 

d) The value at which each class of aseete was carried on the books of the concern 
Dam which acquire! (submit a balance sheet of the predecessor conc e rn aa at the date of 
acquisition or as at the close of its last accounting period prior thereto); 

(«> The value at which each item was carried on the books of the corporation tt.«vw 
fids return, and full details of any adjustments subsequently made pertaining thereto and 
the bans on which such revaluation was made. 

9. If patents, copyrights, secret process es or formnhe, good will, trade-marks, trado 
brands, f ranchis e s , or other intangible property were acquired, state the basis an which 
their value was determined and how they were paid for. 

DA Ti rL . _____„_• .*• _ _ 


10. If at the time of any purchase or reorganization as contemplated In question 7 , any 
property was entered on the hooks of the reorganized concern or any vendee predecessor at 


a value in excess of that at which it waa carried on the bocks of tho vendor concern, r*e*e 
the basis on which the revaluation was made. 


AFFILIATIONS WITH OTHER CORPORATIONS (TO BE ANSWERED BY 

_eurnv WAnwwn «»w.»n - . 


14. tt the enswer to question* 11, If, awd U, er to eaqra 
foBowin^^ t^ c arpo rn t j o n file Affiliated Onrpcsation* QusatiuUneiie, Form 81*, fo^l917; 


subsequent taxable 

* is not nwrn 
to thi 


If the answer to this 


> “y**” A 


except under the circumstances described in quo i£i*o 
ia question is “no,*' and the answer to quostiene.il, 12 ,'and 


Jb). If tho answer to 
13 er to any of them, is “ vos/’" procure from tho Collector of Internal Revenue for you* 
* t Form 810, wiich riiail be filled out and filed as a pert of this return. U the 


district 


answer to this question is " no,” question (h) nodfl not be anMfersd. 

<h) Did subetanttiily ths same conditions, as are set Sot in the qnesrinnnetes filed i 


1820 or prior years, obtain during the entim taxable period 1021 ? 

If the answer to this question is “no," a statement, sotting forth the particulars fc* which 
ties has changed, should lie attache*! to end made a part of this return. If than 

have boon substantial ch 


_ part oil 

changes in atodchoidings, a complete schedule of mh changea 
diould bo submitted in tho form preecril>««l In Tables 3 end 6 of the questionnaire. 
If there are com)«nics other than those covered by tho questionnaiws for 1920 or prior 
years which, applying the testscostainod in questiooa 11,12, or 13, may have cometnto 
the affiliated group since 1920, a q u es t i onn a ir e. Form 819, ia required for the entire 
group for the taxaolo period. 


VALUATION OF CAPITAL STOCK. 


IS. What ess Hi11 fsir tsTiio at the tntil rspifsl Stock nf thn mrpnrstiwi as dntenaluiwl 



t, if any, of tha capital stock tax? L 


Date of 


PREDECESSOR BUSINESS. 

18. Did the corporation file a return under tha somo name far tha preced ing 


period? 
coo tin 



r.. If not, was the corporation In any way an 


; or reorganization of a bust pees or busincasea in existence during 


prtvxding taxab! 
each prede c esso r 


taxable period? 
busineas. 


.e&L 



BASIS OF RETURN. 

17. Is this return made on tho basis of actual receipts and disbursements? 
If not, describe fully what oth**r basis or method was used in computing 


GOVERNMENT CONTRACTS. 


18. Have any adjustments been mado during the taxable period on account of con¬ 


tract or contracts with the Government or its agencies or in any Government contract or 
contracts from which the corporation derived income directly or indirectly, through the 


operations of a claim board or otherwise? 
“yes, * state the amounts involved t ^ 


2&z- 


Htfa* 


to this question is 
not such amounts 


are iodudod in this return 


; and. if not, was aa amended return. 


accounting for the income, filed for the taxab to period in which the contract 


was terminated ?— r . ____,______ 

entered iniio, dole U»u work ct-aanl under mdd couuact or couuacts, and the amoun t 


and nature of the adjustment. 

AMORTIZATION. 

]9. Has amortization bean claimed? the 

'Amount f. 


to tMa question 


ia “yes, ” state for what; 


LIST OF ATTACHED SCHEDULES, 


Enter below a Ik* of all schedules accompeoying this return, giving for each a brief 
titlo *nd£ht> sdnedole numb^^ 
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kind of buuness: 



r u 




(bt 


[CORPORATION. 
wis*» State ^ eocatrv. 


GOVERNMENT CONTRACTS. 

18. Have any adjustments been mado during the taxable paiod on account of coo- 
trart nr contracts with the Government or it* agencies or in any Government contract or 
contract* from which the corporation derived income directly or indirectly, through the 

operation* of a claim board or otherwise? 

“yea, n state the amount* involved 9L 

are included in this return 




If the aaswerto this qoatim is 
whet h e r «r not such aaoont* 
; and. if not, was an amended return. 


accounting for the additional income, filed for the taxablo period in which the contract 


was terminated?. 


nhednle Aemt 


REORGANIZATION AND ACQUISITION OP.MIXED AGGREGATES OF ASSETS. 


t. 

tfia 


Hm the 


f If an. 


corporation, or ary rf it* srsdeesssora, been reoryanired. or ha* it. or any 
i. taken over a gneng bounces or acquired a mixed aggregate of tangible 
property, and pcsd for each propa.ty in whole or in part with stock or other 

ef the preceding taxable period?_...... 

a bnaf narrative hitter/ of the tinrinass and submit a statement 


a • The name d the rorwa taken ever for from which the p r op ert y was acquired); 
(k: The nature d the ***** sad labilities so armored; 

<*r- The total yvr vihe rJ the stork issued thsmor; 

'i/; TVs value at vfcjri sach rises of assets wm carried on the hooka of the concern 
ittl.— rJsort a hvjuci of the pr^dercamr concern as at the date of 
or ae at the ri-ee of its last accounting prryvf prv-r thereto); 

V Tin ~oi-ae s* vhi-h each item was earned on the books of the corporation making 
asut tJi VjbIi cf any adjustment* subsequently made pertaining thereto and 
i *ju ws*m, such r^-usjeootk, was made. 

4. 2 ■eseosTTA. rv yrfy t . t t were? p roc csu* or tormufce, good will, trade marks, trade 
&m or ertwr ifltao.'ibto property were required, state the basis on which 
Ute -rsfue wae and fc*<w they were peM tor. 

3d If st the laus of «ey yar- im r or rrovgntezation as contemplated in question 7, any 
pmpsrtj vae eatervt oo the ' •vrf'S of the reorganized concern or sny vendee pro-docossor at 
a vsuie is. ~v*m of ths£ at wfa> a it was carried on Che bocks of the vendor concern, state 
»oo which the fTrajuarjcn 


AFFILIATIONS WITH OTHER CORPORATIONS (TO BC ANSWERED BY 

EVERY CORPORATION). 

dfaecOy or co n tro l through closely affiliate*! Intercut* or 
70 per cent of the outsta ndin g voting capital stock of 

or of other corporation*?- _^&C2... 

22 . Ia eg 70 per cent of year outstaadiag voting capital stock owned by another cor- 

Hou or by two or more corporation* that are affiliated?-. _j. 

n Is ever 70 per cent of your ortstanding voting capital stock as well as over 70 per 
of the etrtatanding voting capital st.vk of another corporation or of other cotjor*- 



lercontroQsd by 


individual or partnership or by the i 



«J..tc enicrixi into, data U»o work cvaiotl undci sukl contract or couuacte, and the amount 
and uaturo of the adjustment. 

AMORTIZATION, 

]0. lias amortization been claimed? the answer to this question 

is “yes, ” stats for what; 


Amount f 

LIST OF ATTACHED SCHEDULES. 

Enter below a list of all schedules acco mp anying this return, giving for each a brief 
title anjLtho srbed ole number. 

~ _ _ 

_£ I_ 

....__ 

_ 2s.i . 

y/ • 

m mm mmm» • mm mm m m m ■ -mm ■ * • . ...... 

_ ft. ..x - 

mmmm. ••• a •••••>*• nV.ltiSWV . age a 1 ,»a.. a a..r\ T W . a . a A - ew^\ea a 



2 *r. ss<r.... 


SCHEDULE K.—BALANCE SHEETS. 



i(uUtmtM). 


Attach hereto bahneo dteets as at the beginning and end of the taxable period 'preferably in parallel columns', showing as nearly ms practicable the details called for below. 'These 
halsnm abeets thould be prepared from the hooka and should bo in agreement therewith, or any differences rixmM be reconciled, and if this is a consolidated return, balance shouts should 
be funadied ia accordance with peregrapli 7 of payo 1 of Instructions.) 

AS SXTS-Cwntei 

gtoskoroarpondass— 

tsamaad sevaaesa: 

To offlewa kOd MiiplorM*. 

Towhe*. __ 

MmUctetassI* ssaMga 

Land. 

irnn wam 

K^maNr-yilpiam* 

Ml vary aj ul pe u e t . 

Oitetafiwm 
Otter (MaigHMMr). 


leu r uarvu tor tepurtatlae (dww 
aotouot •pprtoabl* to «ach OxaO 

Nk> Vaujs. 


l*aMfor tn csd) or other taafliil - propmy. 
fai-l foriu uwus <wtter dun woelnllvIdtoSe). 
uiviusotl 


O»>iod by anwk 


oroiterwLtr. 


kaaii iatrtstatn and intmstato trade »r htifwo awl 
of above torn, copies of their halaace riioeta prescribed \ 


m Mimas. 

To orfirtT* am! rtnekhohtea. 

To «tlior» (Inrluitlns l«ok looot). 

AsuuuapayaMa: 

Trada. 

Otter. 

Accra ad ctpcacccaad r cccrtet, the rhanu err utn: 
which arc allowable Ucdoeiioac trum Inoyai - ito 
taibulM). 

JUvcmc. (he rhanu rrmtlnr whH» arc not n!..*w- 
abla <lr J u ctiona nau iaeamc: 

It aur v u lor tenra on aow and asccvatv 
rroMvnUa. 

Otter rrccrvufubsdctaDoO. 

Caykal dark cSMke (to te s i htel ). 
.Ssiytoa and aeSMScU ynCU* 

> TuTjlU 

m tha Sabtllty rkt.. c! tka babaeo ib«rt. 

t to tho Igtersuto Com mere.* C<vnmU*iou awl to any national. State, amdripal. or other public 
lor&taloand municipal authorities, au at the beginning and end of the taxable period. 

»- 


iXmwbI: 

i •»! l <'n.ta. ■ 

Oil MUCk. ’ 

Total. 
'Ii 
































\ 


L.-—RECONCILIATION OF NET INCOME AND ANALYSIS OF CHANGES IN SURPLUS. 


MmSeMsfc A*Itm37. 


(«) Intcreu oq ebhCft 
•M<api —.... 
0) Interest aa «Ma 
dMrtsas theca 
(f) tllMMl (A >«■ 


Terrain*, w4 paKUonl *uiv 
tolaihtor *F«^fiiTrani X4UB 


(A Dtotaififs lot's) * of tto Revenue 

' . ™ • • • ••«••• •••*■•■•. • a ■ • • mm m mm 9 * • •••• •* 

(0 Dividends on stock efnereonel Mrr|n eorporstlnoe eat of an- 

■ _ «P«« »hld« ft Federal Iocoqm U( has tom Imposed__ 

If) Wwllaa nf MMhsetu iamrm (to to detgltodj: 


3. Otaijm ggatotorracfres for bed 4*bu, It Item 17, fished ute A, Is n«t *n 


(tabs detailed; 


u raaltowebto deductions 

(«l 1 ton u vMr. gratuities, and mnfriUii jorn.........-—..— 

<ft) income «im P*nfi»> it<M p<ud h tto po* 

m ilnn or foreigni-uont/u-i. 

(£) Special impmvanwnt teas* teortuu; (ottot-eea tto va:a* of tto 

property a'wvod . ..... .. 

ft) ToraUai* and UM'*', additwcs. or treated »s 

(Z|«mi <» tbe books .—........— 

(t% fUelnt«W(«M<t retowall.-.• ■.... 

>/) tpiantifw iimnww paid on tif lUi of :my officer or employee 

vrtorfttto •wtxifiiM./': In Oirceily orjnduectiy ft towetoury_ 

U) Internet no Indexed ru s li*< urred cr mottaaM to purchase or 
cvryobljr:*.t-<oi w s.-corito-e </f ito I'nM Mutrj, the ln*< rest 
tipno which U wholly *jr.*npt fr*«,n ls»*tJoo, Ir.ti-rcsg 

Incurred to purchase r-irrr Victory 3?{% Not* %, originally 

suoecrtlmd fur by lUtw*) tr . ... .. 

a) Additions to nnrrrn (or bed debts which or* not included 

In Item 17, Schedule A..... 

(<) Additions to sinking fund reserve, nrtd reserves lor bad debt* 
find other conUur-ucu .(to bedetoTod): 


IS) Other unallowable -ledwetlons (t« to dstoUsd) 


14. TntoJ of Item .3 ...... 

14. XMvid«od« t'-tM d'troie t to tftxiiilo period • >uu whether pud la cash 
Stock of ihieCoiupUiy, or ottor (»• oprrty»: 


fe) Pstyfl'ud . 

(•) paid. . 

(e )\ wtiA paid.. 

ftfltet* psld . 

OCiM debits to sun 


<~hxr*etee_ 

^bonder.—--- 

character.. 


debits to surplus (to to detailed): 


O.areeter_ 



S5 


(^)e - • •••• - —. • - ••••••.••• •••• 

It<*rru |1.... . 




SCHEDULES TO BE FURNISHED IN SUPPORT OF ITEMS IN SCHEDULE A. 

Tb> faOowiaf Thodolai Hht ba furakhed, ao4 Lhoo* propored on mpanta ehoofe should fan firmly attnehod to this return. . Enter name and address of corporation on each short. 


tDWMl fin iyrtNh«Nrtynr.——.... . 

(I) Trtsl______t.. ^>fjdF3/*>. 

(I) leeel s veo t e r y at sad of year----- --....... ^^yidrr... ; 

(f} 0Mtrtfeeds asU...——...|...'75 i^3 /^ 


Aft Ol 


hcomi ntoM omuTToivs 


TRAI TSADfDO OR MAXT- 


■aboOt a eeheditlo stowtac the netere ead eaiemM «f the prlnstpal Iteens lastndod tov^n .the n..e*>» li*«n« 
bdac rwgei la ooe imat- iKw iimim ift emnisn •** rw* f ** lMunnto<,to« v *l' 1 " '■ ««i • 1 


i cro roi Ait TAZAsts urrzRzsT on unm sons. btc. 

The interest on the obltaetfeae listed la e sh tma I of tto Mh w tw r tabla to wtoDy iwapt tmm aorpomtlm 
toaeme tax, ead U oiempt from m a s pt a ft e tax saly to the extant that the ompu odaetpal aaesuau do 
Bet axiaed the oumprtSns spectflr t la mhuaw XVwd < easouo*- 00 

•aUtled to Use toll 


thereof should to 
1 bought end aaht 


■CIOtPPTJ^AltajaRORl IXCOMR FR OM All OTWXR SOORCBS fast * t T ( ray tasse 

■ad amount oft to priadpel Items Included herein, the 



4 • . .A 



Alii RZBAUCnOX. WRAR AXD TEAR Oatladtaf etoataeasact). 
srion Is made on ae c o wa t of depredation, ttotoflewlne echednle must to filled Is, ead the 
I therein should eoneapood «dth the figures redacted In the balance stoat- Lend vetoes 
la this schedule, (has peps 3 of laemictloae.pftrarepk 10,oadk«.‘-tlaa3M<e)7ef the Roe 


— —ion is mode on ae c ow a t of depredation, the tsdewlng eehedole must to filled Is.« 
etobnad therein Mould aeft eepe ad edth th# figures reflected In the toisncsatom. Lead 



rmtol'le 

P«* Uto efier 

ftelpdtwl. 



of depredation etorged oil. 


.MSr.. — 11 v«' v>w a iacwr US Uateruunuir > *ir »a»S citftch ft 

rlalmod lor the t»«»i<io j-rttai and the haste uu which <tanpoied. 

SORDPtR Alit DRPLETIOX. 

Tf • .tobict l-m Is clslmed t.n nr.>ei*iesf itoj to i lon. ee wnr e fta m thoaeltoesor To 
Form Y ti«ltratl»toMi.< notiM* nit:. Turin (Aal end nftl. or Korm T film tori 


eaosdaf Chai 


m. eeanrefrom theoniw-tor Term D dalnemle). Term f. (eocJb 

Form > (ml«catl»toMi.< nont.x mUj. T.#rm (Adi end neb or Kurm T (tlmtor). fillip ead file with return. If 
ruts piste valuation d.us hee l«ean flint with queetlontuure In (•rerlout ycare. then file with this return tatormn> 
t„,«i owrrv>r\ (., i.rfrj vteir depletion rrhr-lnwttp to •late, setting (>«rth In hill stetetaeot of ell trraamlooi boo 
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1102 


Schedule K. 


J. L. Philips & Company, 52 William St., New York. 

Balance Sheets. 

Balance Sheet at Beginning of Taxable Period, Dec. 31st, 

1920. 


Assets. 

Cash . $18290.89 

Accounts Receiv¬ 
able . 32075.89 

Furniture & Sup¬ 
plies . 771.04 

Bills Receivable. 2554.80 

Stock in other 
Companies . . . 100000.00 


Liabilities. 

Capital Stock.! $50000.00 

Notes Payable.... | 7000.00 

Accounts payable. J 83126.43 
Reserve for Taxes j 805.00 
Profit & Loss.! 12761.19 


$153692.62 


f>153692.62 


1103 


Schedule K. 


J. L. Philips & Company, 52 William Street, New York, 

Balance Sheet. 

N. Y. 


As of December 31st, 1921. 


Assets. 

Cash . $5777.59 

Accounts Receiv¬ 
able . 26614.56 

Bills Receivable. 489.86 

Furniture & Fix¬ 
tures . 624.54 

Stock in other 
Companies . . . 100000.00 


Liabilities, 

Capital Stock .... $50000.00 
Accounts Payable. 69756.43 
Profit & Loss. 13750.12 


$133506.55 


>133506.55 
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1104 Schedule A-3. 

J. L. Philips & Company, 52 William St., New York, N. Y. 
Gross Income from Operation Other Than Trading. 


Interest received on Bank deposits.$293.08 

Interest earned on Bills Receivable. 247.92 

Cash Discount taken. 387.58 


$928.57 

928.58 

1105 Schedule A-12. 

J. L. Philips & Company, 52 William St., New York. 


Expenses. 

Salaries . $7490.00 

Office Rent. 1644.35 

Postage . 61.00 

Attorneys fees . 369.50 

Inspection expense . 894.05 

Office expenses . 302.34 

Advertising. 76.22 

Stationery & Supplies . 133.84 

Traveling expense . 2644.43 

Telephone & Telegraph . 532.24 


$14147.97 

1106 Schedule A-13. 

J. L. Philips & Company, 52 William St., New York, N. Y. 

Compensation of Officers. 

Chas. Philips, Jr. 

Assistant Treasurer. 

Full time devoted to duties. 

Compensation $5500.00. 

1107 Schedule A-16. 

J. L. Philips & Company, 52 William St., New York, N. Y. 

Taxes. 


State & City Taxes 


$238.55 
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1108 


Schedule A-17. 


J. L. Philips & Company, 52 William St., New Yorp, N. Y. 

Bad Debts Charged Off . 


Lumber Sales Company, Philadelphia, Pa 

W. A. Mclnnis, Gulfport, Miss. 

J. E. Schuller, Philadelphia, Pa. 

J. C. Magness, New York, N. Y. 


$300.00 

600.00 

2754.29 

1250.00 


$4906.79 

4904.29 


1109 In the Supreme Court of the District of Colombia 

Equity. No. 41042. 

United States of America, Plaintiff, 

v. 

John L. Philips et al., Defendants. 

Statement of Evidence. 

(Volume in.) 

Origl. 

I 

Charles A. Douglas, Abner H. Ferguson, Attorneys De¬ 
fendant'John L. Philips. 

Lyman M. Bass, Attorney Defendant Frank T. Sullivan. 
Thomas C. Bradley, Attorney Defendants Merchants & 
Manufacturers National Bank and Nellie Senft Chambers, 
Executors Estate George M. Chambers. 

Edmund Brady, Attorney Defendant Fidelity & Deposit 
Company of Maryland. 

1110 The minutes of meetings of the Southern Lumber 
and Timber Company were offered in evidence by 

counsel for defendant John L. Philips and admitted as de- 
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fendant’s Exhibit No. 37 (R. Vol. 14, p. 1769), and are as 
follows: 


“ Waiver of Notice of Assessment. 

“The undersigned, being all, the subscribers to the cap¬ 
ital stock designated in the certificate of incorporation of 
(Southern Lumber & Timber Company as the amount with 
which it begins business, hereby waive notice of the time 
and place of the payment of such subscription, and all stat¬ 
utory requirements of New York as to notice of assessment 
and payment, and do agree to pay all or any part thereof 
on demand, at such times and in such amounts as the Board 
of Directors of said company shall direct. 

Dated February 10, 1920. 

J. L. PHILIPS, 

J. L. PHILIPS & COMPANY, 

By J. L. PHILIPS, 

President . 

E. E. PHILIPS. 

G. L. FELLOWS. 

H. H. YANCEY.” 

“IF aiver of Notice. 

First Meeting of Directors. 

The undersigned, constituting the Board of Directors of 
Southern Lumber & Timber Company, a corporation of the 
State of Florida, do hereby waive notice of the time, place 
and purpose of the first meeting of said board and of the 
business to be transacted, thereat. We designate the Tenth 
day of February 1920, at 11:00 a. m. as the time, and Room 
#606, Consolidate Building, Jacksonville, Fla., as the place 
of said meeting; such meeting being held to elect offi¬ 
cers, to authorize the issue of stock and the purchase 
1111 of property, and generally to transact any other 
business found to be necessary or convenient in com¬ 
pleting the organization of this company and beginning 
the conduct of its affairs: 

Dated February 10, 1920. 

J. L. PHILIPS. 

E. R. PHILIPS. 

H. H. YANCEY. 

G. L. FELLOWS.” 
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“Agreement for Sale of Property in Exchange fo^ Stock. 

This agreement, made this Tenth day of February, 1920, 
between J. L. Philips & Company, Inc., a corporation under 
the laws of the State of New York, of New York, N. Y., 
(hereinafter referred to as the 4 vendor’) and Southern 
Lumber & Timber Company, a corporation organized under 
the laws of Florida (hereinafter referred to as ‘company’), 
Witnesseth: 

First. The vendor has sold, assigned, transferred and 
set over, and hereby does sell, assign, transfer and set over, 
unto the company, its successors and assigns, all right, title 
and interest in and to the following described property: 

Real Estate, buildings, machinery, dry kiln, t<j>ols, and 
minor equipment, power plant, stock of lumber |m hand, 
and office furniture, fixtures and supplies, as set forth in 
detail schedule on record on the books of the 4 Company’, 
of a present valuation of $101,753.10 .’ 9 
1112 4 ‘On motion of Mr. Yancey, duly seconded and 

carried, it was Resolved, that the Board of Directors 
be and they are hereby authorized to issue the capital stock 
of this Company, in whole or in part, in such amounts and 
proportions as from time to time shall be determined by 
said Board and as may be permitted by law, and to accept 
in full or part payment of such stock such property as said 
Board may determine shall be necessary for the business of 
this Company; said Board being hereby investecj with as 
full and ample power and authority to issue suclf stock in 
exchange for cash or property, both or either, in whole or 
in part, as if particular issues or purchases were here spe¬ 
cifically authorized.” 

Upon redirect examination by counsel for plaintiff, the 
witness testified as follows: 

The minute book of the Southern Lumber & Tinfber Com¬ 
pany is a loose leaf book. (C. T. R. Vol. 16, p. 2ll6.) 


Thereupon, the testimony of G. R. Fellows, a witness 
called at the criminal trial, was introduced in evidence 
by counsel for plaintiff under the terms of the stipulation 
incorporated herein (R. Vol. 5, p. 626), the witness having 
testified as follows: He resides at Valdosta, Georgia. 
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He is engaged in the manufacture of lumber, a saw mill. 
He was employed by J. L. Philips & Company at Jackson¬ 
ville and Kissimmee, Florida during 1919 and part of 1920, 
handling invoices and buying lumber. (C. T. R. Vol. 16, 
pp. 2125, 2126.) 

He was at Kissimmee from February to about June or 
July, 1920. He had a conversation with J. L. Philips with 
regard to the incorporation of the Southern Lumber & 
Timber Companv prior to moving to Kissimmee in Feb¬ 
ruary, 1920. (C. T. R. Vol. 16, pp. 2126, 2127.) 

1113* The conversation was that he had seen by the 
papers that he had been made vice-president of the 
Southern Lumber <& Timber Company—and by what au¬ 
thority and whose authority—and J. L. Philips stated that 
this was a new concern that was to take over J. L. Philips 
& Company, and that it was customary in organizing a new 
concern to use the names of employees as officers or stock¬ 
holders until the concern was regularly functioning and 
regular officers had been regularly elected. (C. T. R. Vol. 
16, pp. 2128, 2129.) 

J. L. Philips stated it was customary to use names of 
some of the employees in making application and asked 
him if there was any objection, and he told Philips there 
was not, that he did not see any harm in it, that it was per¬ 
fectly al- right for Philips to use his name. (C. T. R. Vol. 
16, p. 2129.) 

He never attended any meetings of the stockholders or 
directors of the corporation. (C. T. R. Vol. 16, pp. 2129, 
2130.) 

Some of the stock of the corporation was issued to him, 
he believes, but he never paid for it, and he did not figure 
that he ever owned stock. When the stock was issued to 
him he assigned it back to J. L. Philips or the Southern 
Lumber and Timber Company. He had possession of the 
stock merely during the time that he was signing it in as¬ 
signing it back to Philips. The Southern Lumber & Timber 
Company never owned any property to his knowledge. 
This company never made any contracts to the best of his 
recollection. This company transacted no business that he 
can recall. (C. T. R. Vol. 16, pp. 2130, 2131.) 

While at Kissimmee his recollection is that the business 
was transacted in the name of J. L. Philips & Company. 
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At the time he was at Kissimmee, Yancey was man- 
1114 ager, he witness was an employee and J. L. Philips’ 
brother, Edwin, was there. These were the only 
three in the office. J. L. Philips and Company had a remill¬ 
ing plant at Kissimmee; that is a plant where the lumber 
was brought in in one shape and made into finished sizes 
and specifications. He does not know the value o| the ma¬ 
chinery at the plant. He does not know whether it was 
.^10,000 or $40,000. There was a good portion of the ma¬ 
chinery there; there was a lot of electrical motor^, a band 
resaw, and a sizer, that is a planing machine for dressing 
lumber. (C. T. P. Yol. 10, p. 2131.) 

^ • 1 7 j 

Yancey left Kissimmee probably three or four months 
before he did. He does not recall whether they did any 
business under the name of the Southern Lumber & Timber 
Company or whether it was all done as J. L. Philips and 
Company. He does recall that business under the name of 
J. L. Philips & Co. was transacted up to the tinle he left 
Kissimmee. (C. T. R. Yol. 10, p. 2132.) 

Upon cross examination by counsel for defendant John 
L. Philips the witness testified as follows: 

He does not remember anything about the meetings of 
the directors, stockholders and officers of the Southern 
Lumber & Timber Company. He does not rementiber any¬ 
thing about an agreement of transfer of the property and 
business of J. L. Philips & Company to the Southern 
Lumber & Timber Company. He does not recall having 
signed anv papers for the Southern Lumber & Timber Com¬ 
pany. (C. T. R. Vol. 16, pp. 2133, 2134.) 

He did not take part in the organization of the company. 
He was not one of the incorporators in the charter. If he 
was on the board of directors of the company he did not 
know it. (C. T. R. Vol. 16, p. 2134.) 

He had bunches of conversations with different people 
about the Southern Lumber & Timber Company since it 
was organized. 

Ill J He knew the plant at Kissimmee before tfie South¬ 
ern Lumber and Timber Company was incorpo¬ 
rated. Pie had not seen it or worked there thdugh. He 
understood J. L. Philips or J. L. Philips & Company was 

50—5238, 5239 ! 
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to transfer all the property there to the Southern Lumber 
and Timber Company, but he does not know whether it was 
ever done or not. Philips told him that the real purpose of 
the new company was to take over the business of J. L. 
Philips and Company. (C. T. R. Yol. 16, p. 2136.) 

J. L. Philips & Company was a successful and profitable 
business before that, i The conversation he had with Philips 
was before the charter had been issued. (C. T. R., Yol. 16, 
p. 2137.) 

The witness was shown what purpo-ted to be the min¬ 
utes of the first meeting of the incorporators of the South¬ 
ern Lumber and Timber Company, and a motion of Yancey 
relative to the adoption of the by-laws and also a motion 
relative to the appraisal and sale of the property. Witness 
did not remember a iheeting at which according to the min¬ 
utes, a motion was made by him, “Resolved that J. L. 
Philips and II. H. Yancey and E. R. Philips be elected di¬ 
rectors of the company to serve for one year and until their 
successors shall have been duly elected and qualified”; it 
never took place so far as he knew. He identified his sig¬ 
nature to the minutes, but doesn’t remember ever having 
seen them, or under what circumstances he signed the page. 
(CTR, Yol. 16, pp. 2138, 2139.) 


Thereupon the testimony of Guy Mason, a witness called 
at the criminal trial, was introduced in evidence under the 
terms of the stipulation incorporated herein (R. Yol. 5, p. 
633*), the witness having testified as follows: 

He is an attorney residing in Washington, I). C., and as 
counsel for a lumber company, recalls going with Mr. 
Knight and Mr. Schleyer and other gentlemen to call on 
Ernest C. Morse, the Director of Sales in the War Depart¬ 
ment, for the purpose of ascertaining why they were 
1116 not permitted to procure certain hardwood lumber 
which lumber the Government had decided not to put 
on the market except through Frank T. Sullivan of Buffalo, 
New York. (C. T. R, Yol. 25, pp. 3629, 3631.) 

Those present at this conference of May 10, 1920, were 
Schleyer and himself on one side, Schultz, acting for Morse, 
the Director of Sales,'J. L. Philips, Charles S. Shotwell and 
George M. Chambers' (C. T. R. Yol. 25, pp. 3634, 3635.) 

Schultz presides and said that J. L. Philips was there 
to explain the reason for substituting hardwood lumber for 
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soft wood lumber under the Philips and Stephens contract. 
Schultz stated that the hardwoods had never been declared 
surplus property, but that the Government had made a con¬ 
tract with Frank T. Sullivan and had negotiated that con¬ 
tract through Philips 44 who was acting as the agent for the 
soft wood lumber during the war, and they woulc^ look to 
him to negotiate a contract for the sale of that surplus soft 
wood and that they were only going to declare surplus so 
much of the hardwood as would make up the deficit of the 
soft wood.” (C. T. K. V. 25, pp. 3635, 3636.) 

Mr. Schleyer stated in answer to a question by Captain 
Schultz that $115.00 was a good price for log run. i A ques¬ 
tion came up as to whether J. L. Philips had any interest 
in the hardwood lumber that was being sold by ^ullivan. 
Philips stated in substance that until this hard wqod ques¬ 
tion came up he had not known Frank T. Sullivan except by 
reputation, that Sullivan approached Philips witlj respect 
to going into a deal for some lumber other than | the soft 
woods or the hardwood, and Philips refused or [declined 
to go into it on the arrangements proposed by Sullpan, but 
made a counterproposal which was ultimatelv Accepted. 
(C. T. R. Vol. 25, pp. 3638, 3639.) 

Philips stated that the soft wood association had desig¬ 
nated himself, Philips, and John Stephen^ to dis- 
1117 pose of the surplus soft wood, the Government hav¬ 
ing gone to the Association for advice and informa¬ 
tion on that question, and that Philips was brought in con¬ 
tact with Sullivan through Mr. Humphreys of the War In¬ 
dustries Board. Out of that contact grew a subsequent 
meeting at which it was suggested by Sullivan that a cer¬ 
tain type of woods other than the hardwoods and soft woods 
in question should be disposed of or dealt in by Sullivan 
and Philips. Philips and Sullivan finally got together on 
a name, and Sullivan and Philips went into this [deal and 
then came the contract for the soft woods, which was sep¬ 
arate and distinct, and that in substance is the story of 
Philips’ connection with Mr. Sullivan. (C. T. R. Vol. 25, 
pp. 3642, 3643.) 

Philips stated specifically that he had nothing tp do with 
the sale of the hardwood by Sullivan, that he, Philips was 
turning this hardwood over to Sullivan who had purchased 
the softwood in his, Sullivan’s, own name and it was only 
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to take care of a part of tlie soft woods that the Government 
had withdrawn and used after shipping orders had been 
issued. (C. T. R. Vol. 25, p. 3643.) 

Witness was asked if at that conference J. L. Philips said 
anything about his relationship with the Government. The 
question was objected to by all the defendants except J. L. 
Philips on the ground that his statement of his relationship 
with the Government could not bind the other defendants. 
The objection was overruled and exception noted. Where- 
upon, the witness testified that Philips stated that he was 
the agent for the Government, having been designated by 
the Soft Wood Lumber Association in the sale of the soft¬ 
woods. (C. T. R. Vol. 25, p. 3645). 

Upon cross-examination by counsel for Ernest C. Morse 
(not a defendant in this case), the witness testified as fol¬ 
lows: 


At this conference Philips stated in substance that 

1118 he, Philips, with Stephens were designated by the 
Soft Wood Lumber Association as agent of that or¬ 
ganization through which the Government could dis- 

1119 pose of any and all surplus soft wood lumber to the 
general public. (C. T. R. Vol. 25, p. 3655.) 

Philips stated at this conference that as a result of the 
designation of himself, Philips, and Stephens, they im¬ 
mediately saw to the disposal of the lumber amounting to 
some seven million feet, and graded according to certain 
standards fixed by the trade and in that effort consulted 
Frank Sullivan, whose experience as a lumber man was that 
of a broker, and salesman. (C. T. R. Vol. 25, pp. 3655, 
3656.) 

Philips further stated that he did not know Sullivan at 
the time the Director of Sales Contract No. 1, with Philips 
and Stephens, was entered into, but that Sullivan had been 
referred to Philips by Humphreys; that Sullivan got in 
touch with Humphreys for the purpose of seeking informa¬ 
tion as to the Government’s attitude in regard to the dis- 
posal of the excess soft wood lumber following the signing 
of the Armistice. (C. T. R. Vol. 25, p. 3656.) 

His recollection is that Philips said that thev had made 
some deliveries and that certain lumber on which shipping 
instructions had been issued was withdrawn bv the Govern- 
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ment and that lie, Philips, was seeking to have the Govern¬ 
ment deliver under the Philips & Stephens contract, to Sul¬ 
livan, other lumber in order to make good and prevent dam¬ 
age suits arising out of that withdrawal. (C. T. B. Vol. 25, 
p. 3658.) 

Philips stated in response to a specific questioh that he 
had no relationship with Sullivan in this transaction. (C. 
T. E. Vol. 25, p. 3659.) 

Philips stated that he, Philips, and Sullivan halt 


1 entered 
the Aero- 
and ply- 


into a partnership arrangement under the name of 
plane Lumber Company with respect to veneersj 
wood on the basis of fifty per cent interest in Philips and 
fifty per cent interest in Sullivan, but that this had no 
connection with the Director of Sales Contract N 
T. E. Vol. 25, pp. 3661, 3662.) 

At this conference Schultz reiterated that owing 

lardwood 
mmission 


b. 1. (C. 


1120 to the great difference in price on the 
lumber and the soft wood lumber the c(\ 
basis under which the soft woods were sold would not be 
allowed to stand; that the Government was not] going to 
give Philips and Stephens the same percentage or com¬ 
mission on hardwoods that thev were getting on the soft- 
woods: that the Government had reduced the commission 
on the hardwoods so that Philips and Stephens would not 
make any more in dollars out of the sale of hardwoods than 
they would make out of the sale of soft woods, which had 
been withdrawn. (C. T. E. Vol. 25, pp. 3672, 3673.) 

Upon cross examination by counsel for defendant John 
Stephens, the witness testified as follows: 

He does not know defendant John Stephens ^nd would 
not know him if he saw him; at no time was Stephens pres¬ 
ent at any of the conferences; he had nothing to do with 
Stephens. (C. T. E. Vol. 25, p. 3704.) 

Thereupon, Iho testimony of C. P. Cronk, a witness called 


at the criminal trial, was introduced in evidence 
for plaintiff under the terms of the stipulation in 
herein (E. Vol. 5, p. 633) the witness having t 
follows: 

He resides at Maplewood, N. J., and is engaged 
business. From January, 1919, until January 3 
was in the Air Service, and was chief of the luml 


by counsel 
corporated 
estified as 


in lumber 
, 1920, he 
er branch 
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of the Sales Section of the Materials Disposal and Salvage 
Division, from August 1, 1919, to January 31, 1920. (C. T. 

R. Vol. 21, pp. 2962, 2963.) 

His duties were to carry out the provisions of certain 
sales, that is to first to get together the inventories and 
keep track of the material turned over to the lumber branch 
and then to carry out the sales as they were made. (C. T. 
R. Vol. 21, p. 2963.) 

In January, 1919, he prepared for Mr. Farnum, Chief of 
the lumber branch of the Air Service, an inventory 
1121 of the Air Service lumber on hand for Mr. Farnum’s 
use at the meeting or conference of January 8, 1919. 
This inventory was worked up first from the records which 
they had and, secondly, from the best information which 
they could obtain from their District officers at that time; 
so that the inventory was an approximation. From all 
data obtained they i figured approximately 22,000.000 feet 
of soft woods at the time ns owned by the Air Service. (C. 
T. R. Vol. 21. r>. 2964.) Charles S. Shotwell was his su¬ 
perior. (C. T. R. Vol. 21, p. 2963.) 

He attended a conference about August 6th with Capt. 
Shotwell and defendant J. L. Philips at which time they 
discussed turning over to Philips and Stephens certain 
surplus lumber, of which they had previously been .given 
an inventory, and Philips wanted to know how quickly 
Philips and Stephens could get the releases of inventories 
at other plants. Philips claimed that the lumber should be 
delivered on Director of Sales Contract No. 1, and Shot- 
well stated that after going into the contract and reading 
it over, it was his, ShotwelFs, opinion that this stock should 
be turned over to Philips & Stephens. At the conclusion 
of the conference Shotwell asked him to prepare a memo¬ 
randum for the signature of General Menohcr releasing the 
lumber which should be delivered under Contract No. 1. 
He prepared such a memorandum under date of August 6, 
1919 (thereafter introduced as plaintiff’s Exhibit No. 176). 
(C. T. R. Vol. 21, pp. 2985, 2986.) 

At the conference of August 6th, he objected to releas¬ 
ing the soft woods and stated that all of the fir, spruce or 
that portion of the lumber which might be of use to the Air 
Service should be retained for such use and taken out of 
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the provisions of the contract until it was determined 
1122 what might be surplus and when he prepared the 
memorandum of August 6, 1919, above referred to, 
for the signature of General Menoher, he prepared a per¬ 
sonal memorandum addressed to Shotwell expressing his 


, 2990.) 
or about 


views on this matter. (C. T. R. Vol. 21, pp. 2989 

He had a conversation with Col. McChord on 
August 14, 1919, and they discussed the contract and the 
retaining of lumber or the lumber which should be re 
tained. (C. T. R. Vol. 21, pp. 2996, 2997.) 

After receiving a letter dated January 10, lf)20, from 
Philips and Stephens (hereinafter being introduced as 
plaintiff's Exhibit No. 108), he had a conversation with 
Philips in which Philips brought out the fact that there still 
existed a shortage in the deliveries which the Ajir Service 


as a part 
s the Air 
ably used, 
ods might 
s in place 


was obligated to make to Philips and Stephens 
of the inventory attached to the contract, and 
Service seemed to lack some of that lumber, prob 
it was suggested that a certain amount of hardwq 
be or would be acceptable to Philips and Stephei 
of the soft woods which had been used. (C. T. fl. Vol. 21, 
p. 3024.) j 

The hard woods had not been turned over to Pjhilips and 
Stephens up to the time he left the Service, and before 
leaving the Service he wrote a memorandum \yith refer- 
once to the hardwood substitution dated January 28, 1920 
(hereinafter referred to as being Cronk Cross Exam. Ex. 
No. 1). (C. T. R. Vol. 21, p. 3025.) 


Upon cross examination by counsel for E. C. ^ 
a defendant in this case), the witness testified s 


^lorse (not 
follows: 


Early in 1919, they could not tell just the exact amount 
of surplus lumber on hand at the Air Service, jhe figures 
mentioned being merely approximate quantities. 
1123 (C T. R. Vol. 21, p. 3029). j 

Upon cross-examination by counsel for defendant John 
L. Stephens, the witness, testified as follows: 


He recalls meeting defendant John Stephens 


occasion in J. L. Philips’ office, but that was just in pass- 


on but one 


ing, so that he never had anything to say toj 
(C. T. R. Vol. 21, pp. 3036, 3037.) 


Stephens. 
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Upon cross-examination by counsel for Charles S. Shot- 
well (not a defendant in this case), the witness testified as 
follows: 

J. L. Philips, prior to the conference of August 6, 1919, 
had made repeated efforts to obtain the delivery of the 
Air Service soft woods under Director of Sales Contract 
No. 1. (C. T. R. Vol. 21, p. 3039.) 

Upon cross-examination by counsel for defendant Frank 
T. Sullivan, the witness testified as follows: 

It was about August 6, 1919, that Philips delivered ship¬ 
ping instructions, showing sales of Air Service lumber to 
Frank T. Sullivan. Witness’ office August 6, 1919 wired 
their districts that their lumber had been sold to Philips 
and Stephens. (C. T. R. Vol. 21, pp. 3047-3048.) 

Upon direct examination by counsel for plaintiff, the wit¬ 
ness testified as follows: 


The shipping instructions received about August 6, 1919, 
from Philips and Stephens related to the lumber embraced 
in the clearance request of September 3, 1919 (hereinafter 
referred to as being introduced as plaintiff’s Exhibit No. 
178, and to the same lumber as mentioned in the letter of 
September 15, 1919, in which Philips & Stephens accepted 
19,000,000 feet under Director of Sales Contract No. 1 
(hereinafter referred to as being introduced as plaintiff’s 
Exhibit No. 107). (C. T. R. Vol. 21, p. 3053.) 

Upon recross-examination examination by counsel for de- 
fendant John L .Philips, the witness testified as follows: 


1124 The lumber referred in the shipping instructions 
received about August 6, 1919, was the same lumber 
as was stipulated in the contract of February 25, 1919. 
(Director of Sales Contract No. 1.) (C. T. R. Vol. 21, p. 

3054.) (Witness C.j P. Cronk was thereafter called as a 
witness on behalf of the plaintiff and testified in person in 
this proceeding.) 

A memorandum of February 26, 1919, from Lt. Col. O. 
Westover, for Actipg' Director of Aircraft Production, 
relative to withholding from disposition Air Service lum¬ 
ber pending further instructions, was offered in evidence by 
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counsel for plantiff and admitted as plaintiff’s Exhibit No. 
177 (R. Vol. 9, p. 1245), and is as follows: j 

February 26| 1919. 

1 

Memorandum for Acting Director of Aircraft Production . 

■ 

1 

1. The Director of Air Service directs that spruce, fir 
and hard woods of aircraft grade now on hand, Either in 
storage depots or at flying fields, be kept for Air Service 
uses, pending further instructions. No attempt whatever 
will be made to dispose of this material by sale. It is quite 
probably that some of it may at a later date be transferred 
to other Bureaus or Departments of the Government by 
authority or direction of the Director of Sales for the War 
Department. 

2. Insofar as aircraft lumber owned by the United States 
Spruce Production Corporation is concerned, it will be the 
policy of the War Department to dispose only of such 
spruce and fir of aircraft grades as is unsuitable for Air 
Service uses. 

3. You will cause this outline of policy to be published for 
the information and guidance of all concerned. 

0. WESTOVER, 

Lieut . Colonel , A. S. f A. P., 

Assistant Executive. 

1125 A letter of March 10, 1919, from J. L. Philips to 
A. W. Mallinson, Sales Manager, Central Pennsyl¬ 
vania Lumber Company, Williamsport, Pennsylvania, in 
which letter Philips advised Mallinson that “there is also 
some lumber under the jurisdiction of the Aircraft Board 
which was held up yesterday as they do not know what they 
are going to do about it,” was offered in evidence jby coun¬ 
sel for plaintiff over the objections of counsel for de¬ 
fendants, and admitted as plaintiff’s Exhibit Nt>. 176-A 
(R. Vol. 9, p. 1244), and is as follows: j 

I 
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J. L. Philips and John Stephens, 70S Thirteenth Street 
Northwest, Washington, D. C. 


March 10, 1919. 


Mr. A. W. Mallinson, 

Sales Manager Central Pennsylvania Lumber 
Company, 

Williamsport, Pennsylvania. 


Dear Sir: 

This has reference to your letters of February 25th and 
March 6th. 

You state that you received letter from the National 
Wholesale Lumber Dealers’ Association about the with¬ 
drawal of the cantonment lumber. 

I mailed you copy of letter that I sent to each of the As¬ 
sociations and from which you received your information. 
I do not understand why you did not get the copy I sent 
to you, but the mimeographed circular letter from the 
above-mentioned Association contained the exact infor¬ 
mation given to them by me. 

This leaves us with only the Housing Corporation lum¬ 
ber and a few small lots of the Ordnance Department. 
1126 There is also some lumber under the jurisdiction 
of the Aircraft Board which was held up yesterday, 
as thev do not know what tliev are going to do about it. 

In the meantime we are getting ready to dispose of 
what has been turned over to us. I am writing you another 
letter today regarding the hemlock at Bethlehem. 

Very truly vours, 

(Signed) ! J. L. PHILIPS. 

JLP/SK. 

A memorandum of August 6, 1919, from Major General 
Menoher, Director of Air Service to Capt. Shotwell, Chief 
of Sales Section, Material, Disposal and Salvage Division, 
revoking the instructions contained in memorandum of 
February 26, 1919 (Pltff ? s. Ex. 177), and which memoran¬ 
dum of August 6th, was referred to in the above testimony 
of witness C. P. Cronk, was offered in evidence by counsel 
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for plaintiff and admitted as plaintiff’s Exhibit No. 176 
(R. Vol. 9, p. 1246), and is as follows: 

August 6, 1919. 

Memorandum for Captain Clias. S. Shotwell, Chief of Sales 

Section. 

Material Disposal and Salvage Divison. 

Subject : Disposition of Lumber. 

1. You are directed that instructions of February 26tli 
of the Director of Air Service, regarding the disposition of 
Lumber, are hereby revoked, insofar as they relate to fir, 
spruce, hemlock and pine, as all lumber of the^e species 
will be disposed of through the agency of Philips and 
Stephens, under the provision of contract Number 1 of 
the Director of Sales made February 25, 1919. 

C. T. MENOHER, 

Major General , U. S. A., 

Director of Air Service. 

1127 A clearance request of September 3, l£fl9, from 
Lt. Col. W. C. MeChord by Charles S. Shotwell, Chief 
Sales Section to Director of Sales, requesting a clearance 
on approximately 19,642,192 feet of Air Service softwoods 
was offered in evidence by counsel for plaintiff over the 
objections and exceptions of counsel for defendants and ad¬ 
mitted as plaintiff’s Exhibit No. 178 (R. Vol. 9, p. 1249), 
and is as follow's: 

“Exhibit A-l. 

Supply Circular No. 6. 

War Department Clearance Request. 

Date: Sept. 3, 1919. 

From: Office Director of Air Service, Material Disposal 
and Salvage Division, Lumber Branch. 

To: Director of Sales, P. S. & T. Div., General Staff. 

1. Clearance for the sale of the following excess com¬ 
modity acquired since April 6, 1917, is requested: 

Commodity: Fir, Spruce, Hemlock and Pine. 
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Location: See attached list. 

Purpose for Which Used: Manufacture of Airplanes and 
crates. 

Buyer, if Known: Philips & Stephens—#708-13th St. 
N. W., Washington, D. C, 

Total Quantity available for Sale: Approx. 19,642,192 
feet. 

Quantity for which clearance is desired: Approx. 19,- 
642,192 feet. 

Unit Cost to Government (estimate if necessary): 


1128 (Figures given are approximate.) 


Fir. 

Spruce . 

Hemlock 
White Pine . 
Yellow Pine . 
Crating . 


$140. per 

M 

300. 4 4 

i i 

25. 4 4 

1 < 

31. 44 

i < 

24. 44 

< < 

25. 44 

i i 


Total cost to Government of Quantity for which Clear¬ 
ance is desired. (Estimate if necessary.) Approx. 
$3,235,637.43. 

Present Unit, Market, or Trade Price. (Date): Un¬ 
known. 

Unit Appraisal Value: None. 

Quantity of Proposed Sale: Approx. 19,642,192 feet. 

Proposed Unit Sale Price: Unknown. 

Total amount of Proposed Sale: See Contract #1, Direc- 
ior of Sales. 

Statement of the manner in which it is desired to sell the 
commodity: To be applied on Director of Sales Contract 
# 1 . 

W. C. McCHORD, 

Lt. Colonel A. S., Chief 
Material Disposal & Salv. Div. ? 
(Signature:) By CHAS. S. SHOTWELL, 
(Designation:) CHAS. S. SHOTWELL, 

Capt. A. S., Chief Sales 
Section 
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1131 P. S. & T. Div., Office of the Director of Sales. 


September 4, 1919. 


To the Board of Sales Review: 


1. I recommend that clearance be granted the Director of 
Air Service, Material Disposal and Salvage Division, Lum¬ 
ber Branch on the sale of approximately 19,642,192 feet of 
fir, spruce, pine and hemlock lumber used in the manufac¬ 
ture of aeroplanes and crates, to be sold through Messrs. 
Philips and Stephens, representatives of the lumber indus- 
trv, in accordance with Director of Sales Contract No. 1. 

W. P. GLEASON, 

Chief Railway & Contractors’ Equipment ana 

Building Materials Section/' 


2nd Ind. 

Sept. 5, 1919. 

From: Board of Sales Review. 

To: The Director of Sales, 


L Forwarded, recommending approval of clearance by 
the Director of Air Service on approximately 19,642,192 
feet of fir, spruce* pine and hemlock lumber used in the 
manufacture of airplanes and crates, which cost the Gov¬ 
ernment approximately $3,235,637.43; to be sold through 
Messrs. Philips and Stephens, representatives of the lum¬ 
ber industry, in accordance with the existing Director of 
Sales contract No. 1. 

W. M. CRUNDEN, 

! Chairman . 

1132 3rd Ind. 


Sept. 5, 1919. 

From: The Director of Sales. 

To: Office of the Director of Air Service. 


Attention Captain Chas. S. Shotwell. 

1. Forwarded, approving recommendation. 

By authority of the Director of Sales. 

I E. C. MORSE, 

First Assistant Director of Sales/' 


UNITED STATES OF AMERICA. 


771 


A letter of September 10, 1919, from T. S. Seluiltz of 
the Office of Director of Sales to J. L. Philips and John 
Stephens, advising the latter that 19,643,192 feet J)f Air 
Service softwoods “has been cleared for sale by you under 
the terms of Director of Sales Contract Xo. 1,” and Inquir¬ 
ing as to whether Philips and Stephens desire to purchase 
said lumber, was offered in evidence by counsel for plaintiff 
and admitted as plaintiff’s Exhibit Xo. 106 (R. Vol. 6, p. 
735) and is as follows: 

“War Department, Purchase, Storage and Traffic Division, 
Office of the Director of Sales, Washington. 

September 10, 1919. 

J. L. Philips & John Stephens, 

708 Thirteenth Street X. W., 

Washington, D. C. 

Gentlemen : 

i 

Subject: Aircraft Lumber. 

I am directed by the Director of Sales to adviie that 
19,643,192 feet of fir, spruce, pine and hemlock lum- 
1133 her used in the manufacture of aeroplanes and 
crates, has been cleared for sale by you under the 
terms of Director of Sales Contract Xo. 1. 

Will you kindlv notifv this office within ten davs whether 
or not you desire to purchase said lumber. 

Bv authority of the Director of Sales. 

T. S. SCIIULTZ, 
Contract Section.” 

A letter of September 15, 1919, from Philips and Ste¬ 
phens by J. L. Philips to Director of Sales, acknowledging 
receipt of the letter of September 10th, and advising that 
they desire to purchase said lumber under Director of 
Sales Contract No. 1, was offered in evidence by couiisel for 
plaintiff and admitted as plaintiff’s Exhibit No. jL07 (R. 
Vol. 6, p. 735), and is as follows: 
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“J. L. Philips and John Stephens, 70S' Thirteenth Street 

Northwest, Washington, D. C. 

Sept. 15, 1919. 

Director of Sales, 

Munitions Bldg., 

Washington, D. C. 

Attention Mr. T. S. Schultz. 

Dear Sir: 

Reference: Director of Sales Contract No. 1. 

Subject: Aircraft Lumber. 

We beg to acknowledge receipt of your letter of the 10th, 
advising clearness to us of 19,643,192 feet of lumber and 
asking that we notify you if we desire to purchase said 
lumber under the above mentioned contract. 

I beg to advise that we do desire to purchase same 
1134 and are proceeding accordingly. 

Thanking you, we are, 

Very truly yours, 

J. L. PHILIPS AND 
I JOHN STEPHENS, 

(Signed) By J. L. PHILIPS. ’ ’ 

i 

A letter of November 14,1919, from Philips and Stephens 
by J. L. Philips to Director of Air Service, attention C. 
S. Shotwell, advising latter of the Government using ap¬ 
proximately one and a half million feet of lumber at the 
plant of the Dayton-Wright Airplane Company, which lum¬ 
ber “was sold to Mr. Sullivan in good faith in July”, to¬ 
gether with letters of November 17, 1919, November 21, 
1919, and December 2,1919, relative to this claim by Philips 
was offered in evidence by counsel for plaintiff and admit¬ 
ted as plaintiff’s Exhibit No. 171 (R. Vol. 9, p. 1216), and is 
as follows: 

November 14,1919. 

Director of Air Service, 

Washington, D. C. 

Attention Mr. C. S. Shotwell. 

Dear Sir: 

Subject: Lumber at Dayton-Wright Airplane Company, 
Plant No. 1, Miamisburg, Ohio, under Director of Sales 
Contract No. 1. 
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We are in receipt of letter from the purchased of this 
lumber, Mr. Frank T .Sullivan, stating that they have req¬ 
uisitioned for their own use at this plant all the Yellow 
Pine, amounting to 787,319 feet at one plant and 659,107 
feet at plant No. 2. 

There is evidently some confusion or error in this, 
1135 as this lumber was sold to Mr. Sullivan in good faith 
in July and instructions presumably were Issued to 
turn it over to him some time ago, and he is holding us 
strictly responsible for the delivery of it. 

Will you not please give this such direction as will cor¬ 
rect this and have this lumber turned over to the purchaser? 

Very truly vours, 

J. L. PHILIPS AND 
JOHN STEPHENS, 
(Sgd.) By J. L. PHILIPS. 

JLP :SK. 

Material Disposal & Salvage Division, Lumber I|$ranch. 

OPC/cn. | 

Office of the Director of Air Service. 

Nov. 17,1919. 

J. L. Philips and John Stephens, 

70S Thirteenth St. Northwest, 

Washington, D. C. 

Sale #646—Softwoods Lumber—Day ton-Wright Air¬ 
plane Company, Plant #1, Req. for use at Plant. | 

1. Your letter of November 14th on the abo\4 subject, 
copy of which is attached, is acknowledged. 

2. When the records, or AP-1, Cards, covering lumber at 
the above plant were furnished this office there were certain 
cards on which it was noted that the material had been 
requisitioned for the use of the plant. The Dayton district 
office was instructed at the time that this was no; possible 
and that the material must be delivered in accordance with 
Director of Sales Contract, #1. 

3. This office will investigate this matter further and 
advise you. 

51—5238, 5239 
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1136 Bv authority of the Director of Air Service. 

C. G. HALL, 

Colonel, A. S. A., Chief Material 

Disposal & Salvage Division. 
By E. T. BERNART, 
Major, A. S., Acting Chief, Sales Sec . 


1-incl. 


November 21, 1919. 


Director of Air Service, 

Washington, D. 0. 

Attention Mr. 0. S. Shotwell. 


Dear Sir: 

Subject: Sale #646, Softwoods Lumber, Dayton-Wright 
Plants Nos. 1 and 2. 

As stated in our letter of November 14th to you, to which 
you replied with your letter of the 17th, it is a fact that 
the Dayton people claim to need all this crating lumber, 
amounting to nearly 1,500,000 feet, for which the buyer of 
the lumber has already contracted after being sold by us. 

Unless they can be instructed to turn this lumber over 
to the buyer, it will be necessary to adjust the matter with 
the buyer of the lumber either in a financial wav or bv re- 
placement of this lumber with a similar quantity of other 
kinds of lumber, making the proper adjustment in price. 

Will you please let us know what decision is ar- 
1137 rived at on it;—whether we shall notify the pur¬ 
chaser that the lumber will be delivered to him, or 
whether it is agreed to replace it with other kinds of lumber ? 

Thanking you, we are 
Very truly yours, 

J. L. PHILIPS AND 
JOHN STEPHENS, 

By J. L. PHILIPS. 

JLP :SK. 
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Material Disposal and Salvage Division, Lnmberj 


CPC/AL. 


Office of the Director of Air Service. 


Branch. 


Philips & Stephens, 

708 13th St. N. W., 
Washington, D. C. 


December 4 , 1919 


Sale #046, Softwoods Lumber, Dayton-Wrigl; 

#1 and 2. 


t Plants 


vou will 


1. Your letter of November 21st, copy of which is at¬ 
tached is acknowledged. 

2. The Dayton District Office has been instructed to de- 
liver to representative of Mr. Sullivan’s the material which 
was originally located at either of the Day ton-Wright plants 
regardless of its present location. 

3. It is understood that a portion of this lumber has al¬ 
ready been used for crossers and covers in piling certain 
hardwoods at Wilbur Wright Air Service Fielc} and an 
investigation is being made of stock so used and| 
be further advised. 

Bv authority of the Director of Air Service. 

C. G. HALL, 

Colonel, A. S. A., Chief Material 

Disposal & Salvage Division . 

1138 By E. T. BAENARt, 

Major A. S., A. P., Acting Chief of Sales Section. 

A letter of January 10, 1920, from Philips and [Stephens 
by J. L. Philips to Office of Director of Air Service, atten¬ 
tion C. P. Cronk, relative to an alleged shortag^ in soft¬ 


wood deliveries, under Director of Sales Contra 
was offered in evidence by counsel for plaintiff 
mitted’ as plaintiff’s Exhibit No. 108 (R. Vol. 6 
and is as follows: 


ct No. 1, 
and ad- 
( p. 735), 
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“J. L. Philips and John Stephens, 708 Thirteenth Street 

Northwest, "Washington, D. C. 

i January 10, 1920. 

Office of Director of Air Service, 

Washington, D. 0. 

Attention Mr. 0. P. Cronk, Lumber Branch. 

Dear Sir : 

Reference: Director of Sales Contract No. 1. 

Subject: Sales ir64'6—Surplus Lumber. 

Under the contract there was turned over to us at Dayton 
approximately 1,400,000 feet of pine lumber which was used 
bv the Air Service after thev had notice that we had sold 
this lumber under Cbntract No. 1 to Frank T. Sullivan. 

Mr. Sullivan, purchaser of this lumber, has been assured 
that additional quantity of lumber will be furnished to re¬ 
place this and fill his contract. 

Under Director of Sales Contract No. 1 there was sold 
to us 22,000,000 feetilumber and this quantity by us resold 
in accordance with the contract. 

There has been released or turned over to us but 
1139 approximately 17,500,000 feet, which we in turn have 
turned over to the purchaser, and the purchaser is 
now insisting that we deliver the additional quantity of 
5,500,000 feet, which includes the 1,300,000 feet above re¬ 
ferred to as having been taken and used at Dayton. 

If the Air Service has not on hand now this additional 
quantity of surplus lumber in spruce, pine, hr and hemlock, 
the purchaser of this lumber is willing to accept any other 
species of wood and our investigation at the various plants 
has developed that you have a considerable surplus of 
Ash, Oak, Cherry, Walnut and other woods and some of this 
lumber, solidly piled, and piled in the open and exposed to 
the elements, has already deteriorated as to quality and 
will continue to deteriorate. 

It is respectfully asked that this additional quantity of 
lumber be turned over to us to fill the contract, and there 
being difference in price between these woods and the lum¬ 
ber not delivered, we are prepared upon receipt of notice 
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from you to do so, to call on the lumber expert of the Di¬ 
rector of Sales Office to make appraisal and fix price on this 
lumber in connection with us and as was done on the other 
species. 

Owing to the long delay in delivery of this lumber and 
to the great expense to which we were subjected, we most 
earnestly ask that you let us have quick decision on the mat¬ 
ter. j 

Thanking you, we are, 

o v 7 7 

Very truly yours, 

J. L. PHILIPS and 
JOHN STEPHENS, 

(Signed) By J. L. PHILIPSj ’’ 

1140 A letter of February 17, 1920, from Philips and 
Stephens by J. L. Philips, to Director of Air Service, 
claiming shortage of deliveries of softwods undei^ Director 
of Sales Contract No. 1, and requesting a substitution of 
hardwoods for said alleged shortage was offered in evi- 
dence by counsel for plaintiff and admitted as plaintiff’s 
Exhibit No. 109 (E. Vol. 6, p. 736), and is as follows: 

“J. L. Philips and John Stephens, 708 Thirteenth Street 

Northwest, Washington, D. C. 

Feb. 17, 1920. 

Director of Air Service, 

Materials Disposal & Salvage Section, 

Washington, D. C. 

Attention: Lumber Branch. 

Gentlemen : 

Reference: Sale 646, Director of Sales Contract No. 1; 
Subject: Lumber used by Air Service after said lumber 
had been resold under this contract. 

We have called attention to the fact that lumber sold to 
us and resold by us was used by various Air Service Dis¬ 
tricts, having particular reference to the large quantity 
used at Detroit. 

From time to time various quantities of cratiiig lumber 
seem to be required in addition to what has been!used. 

The purchasers to whom we sold this material under the 
above contract have demanded from us delivery o£ this ma- 
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terial, for which they had contracted, and we have had up 
with you the question of replacing it. 

1141 The purchaser, through us, and we for ourselves 
are willing to release the Air Service from liability 

in this connection and in addition permit the further use 
of any crating lumber left unshipped in the various dis¬ 
tricts, provided the same is replaced and the shortage in 
delivery to us under the contract is replaced with surplus 
hardwoods for which the Air Service has no use, on basis 
of equal quantity in board feet. There being a difference 
in price between crating lumber and hardwoods, we will ad¬ 
just the price to the market value of the hardwoods turned 
over to us bv arriving at this market value after investi- 
gat ion and appraisal by the lumber expert representing the 
1 director of Sales office and ourselves, as provided for under 
Director of Sales Contract No. 1, and your sale =646. 

Under Director of Sales Contract Xo. 1 there was sold to 
us and resold by us 22,000,000 feet of lumber, which 
quantity the Air Service and the Spruce Production Board 
had on hand at the time the contract was made, and in fact 
had quantity largely in excess of this. 

Actual inventories were furnished to us and lumber 
ordered turned over to us approximated this quantity, there 
being some shortage between the amount of the inventories 
and the 22,000,000 feet sold us. 

After the resale of the lumber by us the Air Service has 
used large quantities of it and shortage has developed at 
the various projects as compared to the inventories turned 
over to us. 

After a careful investigation of the softwoods left on 
hand unshipped, added to what has already been shipped 
and delivered, it develops that there will be delivered to us 
under this contract only approximately 15,000,000 feet soft¬ 
woods and 1,030,000 feet poplar, making approximately 
16,000,000 feet, leaving a shortage because of in- 

1142 correct inventories and lumber used by the Air Serv¬ 
ice of about 6,000,000 feet. 

As stated above, upon agreement by you to replace this 
shortage with equal quantity in board feet of hardwood, 
price to be fixed by the lumber expert of the Director of 
Sales office and ourselves, as provided under the contract; 
we will immediately release the Air Service from any li- 
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ability for these shortages in softwoods of the large quanti¬ 
ties used for crating and other purposes. 

A prompt decision on this is requested, as the purchasers 
from us of the lumber used by the Air Service are demand¬ 
ing the delivery of that material, and it is necessary to 
make this adjustment as promptly as possible. 

Thanking you for prompt reply, we are, 

Very truly yours, 

J. L. PHILIPS AND 
JOHN STEPHENS, 

(Signed) By J. L. PHILIPS.’’ 

jlp ;sk. 

A memorandum of Januarv 28, 1920, from C. ?. Oronk to 
Material Disposal and Salvage Division, Lumljer Branch, 
relative to the Air Service deliveries under director of 
Sales Contract No. 1, and referred to in above testimony of 
witness C. P. Cronk, was offered in evidence iby counsel 
for defendant John L. Philips and admitted as defendant’s 
Cronk Cross-examination Exhibit No. 1 (R. Vol. 9, p. 1256), 
and is as follows: 


1143 Material Disposal & Salvage Divisioji, Lumber 

Branch. 

CPC.cn. 


Januarv 28, 1920. 


“Memorandum for Chief Material Disposal cfp Salvage 

Division. 

“Subject: Sale ^=646—Status of Deliveries. 

“1. The following table will show roughly the present 
status of this sale*. 

1. Material on Inventory now delivered oJ* 

ready. 19,389,000 

2. Used by Dayton District on original in¬ 
ventory. 1,517,000 

3. Found not Army Property. 126,000 

4. Difference between Inventory figures and 

Inventories from plants to date.i 540,000 

5. Estimated inventory. j 21,572,000 

6. Legitimate shortages .1 2,666,000 

7. Amount Air Service obligated to deliver. 1 19,906,000 
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Notes. 

(1) Figures from AP-1 cards, or latest record from Dis¬ 
tricts. 

(2) Material used by Dayton District for crating which 
must be replaced. 

(3) Figures on inventory later determined not Army 
Property. Air Service should not be held responsible for 
this. 

(4) In deliveries completed at plants to date there have 
been found shortages totaling the amount shown. This 
mav or mav not be due to errors in estimated figures. If 
it is the Air Service should not be held responsible there¬ 
for. 

(5) Estimated inventory given to the Director of 
1144 Sales in January, 1919, was 22,000,000 board feet. 

This approximates that amount. 

(6) It is the writer’s opinion that certain differences 
shown in (4) and (5) are legitimate and should be allowed. 
It is possible that upon the completion of more deliveries 
this figure will be increased. 

(7) Amount Air Service obligated to deliver. It is be¬ 
lieved that as more deliveries are made this may be re¬ 
duced to 19,000,000. The writer is of the opinion that the 
Air Service according to interpretation of contract is re¬ 
quired to deliver all the softwoods lumber it has on hand 
which was the property of the Bureau of Aircraft Produc¬ 
tion whether it be more or less than 22 million feet. The 
amounts shown in (4) and (5) are more than counter bal¬ 
anced by approximately 904,000 feet which have been found 
since the completion of inventory and which have been de¬ 
livered. 

2. To date there has been delivered: 

Softwoods . 9,477,790 bd. ft. 

Yellow Poplar.. 1,030,158 “ “ 


Total .!.10,507,94S “ “ 

Balance to be delivered approximately 9,400,000. 

Due to the amount of softwoods used for crating, the de¬ 
liveries will undoubtedly fall some short of this, to what ex¬ 
tent cannot even be estimated. 
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3. If an arrangement is made for trading certain 
of hardwoods, the amount of softwoods needed b^ 

Service should be reserved first and trade made 

amount alone. Only after all deliveries of softw 

•/ 

completed, can an equitable trade be determined 
amounts of softwoods which have already been used by the 
Air Service and which are therefore not availablb for de¬ 
livery. 

C. P. CRONK, 
Lumber Br 


amounts 
the Air 
for this 
oods are 
for the 


anch:’ 


1145 Thereupon the testimony of C. S. Tataria 
ness called at the criminal trial, was intro 


n. a wit- 
duced in 


evidence by counsel for plaintiff under the terms of the 
stipulation incorporated herein (R. Vol. 5, p. 635), the wit¬ 
ness having testified as follows: 

lie resides at Washington, P. C., and is Inspector of 
Aeroplanes, also aeroplane engines in Washington. He was 
connected with the Material, Disposal and Salvage Division 
of the Air Service, from March 1, 1919, to July 15, 1920. 
He was assistant to the chief of the lumber branch of this 
division from March 1, 1919, until February 1, 1920, and 
chief of the lumber branch from February 1, 1920^ to Julv 
1, 1920. (C. T. R. Vol. 22, pp. 3109, 3110-3120.) j 

As assistant to the Chief of the Lumber Branch, his 
duties were to prepare inventories or compile figures sub- 

and to 
the lum- 
ir officer. 


mitted to his offoce bv the various District officer 
help carry out the policies of the Air Service and 
her branch. Charles S. Shotwell was his superio 
(C. T. R. Vol. 22, p. 3110.) 

After the receipt of the letter of February 17, 1920, 
(Pltff’s. Ex. 109), a conference was held on February 18th, 
by the Board of Sales Review of the Material Disposal and 
Salvage Division, at which conference there were present 
C. S. Shotwell, defendant J. L. Philips and Messrs. Waite, 
Cox and Carter, a Miss Bahn and himself. Charles S. Shot- 
well presided at this meeting. (C. T. R., Vol. 22, p. 312S.) 

Waite, Cox and Carter worked under Shotwell, and Miss 
Bahn was Shotwell’s secretary. (C. T. R. Vol. 22, pp. 3128, 
3129.) 1 

Shotwell told witness that at 3:30 that afternoon the 
Sales Board was to meet to discuss the question of a trans¬ 
fer of hardwood lumber to Philips and Stephens, and asked 
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him to prepare a memorandum giving the status of sale 
#646 (Air Service reference to Director of Sales Contract 
No. 1), and also to be present at that meeting. (C. T. R. 
Vol. 22, p. 3129.) 

1146 He prepared such a statement and read it at 
the meeting. At this meeting Shotwell stated that 

the lumber was deteriorating rapidly, and it was to the in¬ 
terest of the Government to dispose of it through 

1147 Philips and Stephens. Philips then stated that this 
lumber was deteriorating rapidly, was warped and 

twisted, and it was to the best interest of the Government 
to dispose of same. (C. T. P. Vol. 22, p. 3137.) 

A motion was carried that the offer of Philips and 
Stephens be accepted. (C. T. R. Vol. 22, pp. 3137, 3138.) 

At this conference Shotwell stated that “Mr. Philips 
needed no introduction, that he was familiar to us all, and 
that he was serving in a dual capacity, that of representing 
the Government and the lumber industry”. (C. T. R. Vol. 
22. pp. 3139, 3140.) 

Upon cross examination by counsel for Ernest C. Morse 
(not a defendant in this case), the witness testified as fol¬ 
io avs : 

At the conference of February 18, 1920, which Shotwell 
and J. L. Philips attended, Shotwell referred to Philips 
as acting in a dual capacity in handling the lumber, that he 
represented the Government and the lumber industry, but 
before this conference witness knew that Philips and 
Stephens were representing the lumber industry and the 
Government under Director of Sales Contract No. 1 in the 
disposition of the lumber. (C. T. R. Vol. 22, pp. 3156, 
3157.) 

After the softwood lumber was released in September, 
1919, the Air Service needed lumber for crating purposes, 
but could not get any. (C. T. R. Vol. 22, p. 3158.) 

Upon cross examination by counsel for defendant John 
Stephens the witness testified as follows: 

He never held any conference with defendant John 
Stephens nor ever saw him nor had anything to do with 
Stephens at all. (C. T. R. Vol. 22, p. 3159.) 
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114S Upon further cross examination by counsel for 
Ernest C. Morse (not a defendant in this case), the 
witness testified as follows: 

The clearance request on the hardwood lumber turned 
over to Philips and Stephens in substitution for the alleged 
shortage in deliveries of the Air Service softwoods was pre¬ 
pared by him at the direction of Charles S. Shotwell, and 
was prepared on February 13, 1920. (C. T. R. Vol. 22, pp. 

3161, 3162.) 

Upon cross examination by counsel for defendant John 
L. Philips, the witness testified as follows: 

The 22,000,000 feet of Air Service lumber specified in the 
schedule attached to the contract was merelv “a rough esti- 
mate”: it was not sold to Philips and Stephens, as Philips 
& Stephens represented the agency of the Government to 
dispose of it. (C. T. R. Vol. 22, pp. 3196, 3197.) 

It was ascertained that instead of 22,000,000 feet there 
was something over 19,000,000 feet bv actual inventorv o ; 
that lumber. Of the Air Service lumber that the Govern¬ 
ment had used for crating and other purposes some of this 
lumber had not actually been declared surplus. (C. T. R. 
Vol. 22, p. 3197.) 

At the time of the meeting of February 18, 1920, about 
8,000,000 feet of lumber had been delivered. (0. T. R. 
Vol. 22, p. 3198.) 

At the meeting of February 18, 1920, the question of 
what was to be done to meet anv shortage if there was anv 
was to be taken up but at this meeting it was t^ken for 
granted that there was a shortage; 4 ‘they did not Ascertain 
or try to ascertain” whetheer there was a shortage. At 
this meeting no shortage of 3,000,000 feet did exisi; in fact 
the inventory figure showed there would not be any 
1149 shortage: “in fact, it would run a thousand feet 
over”. (C. T. R. Vol. 22, p. 3199.) 

A motion was carried at this meeting to substitute the 
hardwood lumber for the shortage, whether right or wrong. 
(C. T. R, Vol. 22, p. 3200.) 

He knows there was no shortage in deliveries because of 
the inventory figures submitted to his office from the Dis¬ 
trict officers. (C. T. R. Vol. 22, p. 3201.) 
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He informed the Board of this fact through his memo¬ 
randum submitted at the board meeting with other mem¬ 
bers of the board present. (C. T. R. Vol. 22, p. 3202.) 

A memorandum of February 18, 1920, from C. S. Tata- 
rian for Mr. Shotwell, relative to status of deliveries of 
Air Service softwoods under Director of Sales Contract 
No. 1, which memorandum was read at the conference of 
February 18. 1920, as testified to by witness C. S. Tatarian, 
was offered in evidence by counsel for plaintiff and ad¬ 
mitted as plaintiff's Exhibit No. 18S (R. Vol. 16, p. 22S0), 
and is as follows: 


“Material Disposal & Salvage Division, Lumber Branch. 
CST/AL. 

“Feb. 18, 1920. 

Memorandum for Mr. Shotwell. 

Subject: Status of Sale #646—Director of Sales. 

Contract No. 1. 


1. The total amount of Spruce, Fir, Hemlock, Pine and 
Poplar delivered to Messrs. Philips and Stephens on the 
above sale of this date according to records of this office 
is 11,488,988 feet. 

2. As per memorandum of Mr. C. P. Cronk of Jan. 
1150 2Sth to the Chief, Material Disposal & Salvage Divi¬ 
sion the amount still left to be delivered on the above 
sale is approximately 8,420,960 feet. This amount added 
to the total which has already been delivered equals 19,- 
907,948 feet. 

3. Mr. Cronk’s memorandum of Jan. 28th states that 
amount of lumber which the Air Service is obligated to de¬ 
liver is 19,906,000 feet. If the estimates amount— 
8,420,960 feet—is actually located at the points shown on 
records then the Air Service would be delivering 1,948 feet 
more than it is obligated to deliver, as per memorandum of 
Jan. 28th. 

4. This average is based on delivery of approximately 
22,000,000 feet of Softwoods on this Contract No. 1. How¬ 
ever, at the time Clearance Papers were prepared, all rec- 
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ords available in this office showed only approximately 
19,642,192 feet of softwoods available for transfer on above 
sale and Director of Sales Clearance papers were pre¬ 
pared and signed by them for 19,642,192 feet. 

5. The amount of Softwoods needed by the Require¬ 
ments Division for the fiscal year 1920 and 1921 is as fol¬ 
lows .* 

Supply Depots and Fields. 1,350,000 feet 

Material Disposal Warehouses and Depots. . 500,000 feet 

- 1 . 

1,850,000 feet 

6. An agreement has been made with Messrs. Philips and 
Stephens whereby the Air Service is to turn over to them 
approximately 469,000 board feet of Port Oxforjl Cedar 
located at Buffalo, N. Y., and in return Messrs. Phillips and 
Stephens are to waive all claims on all Softwoods that have 
been used by the Air Service at Buffalo and also waive all 
claims on any other lot of Softwoods still remaining in 

that district. 

1151 7. A similar agreement has also been made for 

the Softwoods which the Air Service used in the De¬ 
troit District. Approximately 49,000 feet of Port Oxford 
Cedar located at League Island, Philadelphia, Penra., were 
turned over to Mr. Sullivan on Sale #646 for all softwoods 
used in the Detroit District. The writer has just learned 
from Lieut. Roe that the Softwood lumber which that dis¬ 
trict has used was never reported to this office and has 
never been declared as surplus, therefore did not come un¬ 
der the terms of Contract No. 1. Lieut. Roe states that he 
was told several months ago by Sullivan that the Softwoods 
used in the Detroit District did not come under Sale #646 
and that he had no claim on this lumber. Lieut. Roe states 
that Mr. Sullivan confirmed this in writing at a latei date. 

8. Attached are copies of Mr. Cronk’s memorandum of 
Jan. 28th, and letters of Jan. 10th and Feb. 17ph from 
Messrs. Philips and Stephens. 

C. S. TATARIAN, 

Lumber Branch.” 

A letter of April 22, 1920, from E. C. Morse, Director of 
Sales, to J. L. Philips and John Stephens offering to 
Philips and Stephens approximately 4,500,000 feet of Air 
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Service hardwood lumber, was offered in evidence by coun¬ 
sel for plaintiff and admitted as plaintiff’s Exhibit No. 1S1 
(R. Vol. 9, p. 1267), and is as follows: 

115*2 Letterhead of War Department, Purchase, Storage, 
and Traffic Division, Office of the Director of Sales. 


TSS/rbd. 


April 22, 1920. 


Messrs. J. L. Philips & John Stephens, 
708 13th Street, N. W., 
'Washington, D. C. 


Dear Sirs: 

1. Subsequent to the execution of the Director of Sales 
Contract No. 1 and in accordance with the provisions of 
said contract, material included in the inventory attached 
thereto was withdrawn by the Construction Division fox- 
use by the War Department. I am informed that quantities 
of the lumber thus withdrawn are now surplus and avail¬ 
able for disposition. 

2. Lumber at the following locations and in the amounts 
set opposite thereto, is hereby offei’ed to you under tlie 
terms of Director of Sales Contract No. 1: 


Army Supply Base, Norfolk . 1,000,000 ft. 

Camp Bragg .'. 2,000,000 44 

General Hospital No. 9 Oteen, Noi*th Carolina. 200,000 44 

Fort Ethen Allen .. 600,000 44 

Charleston Port Terminal . 500,000 44 

Camp Grant . 1,600,000 44 

Foi’t Benjamin Harrison . 460,000 44 

Fort Leavenworth . 440,000 44 

Camp Sherman .A. 1,000,000 44 


Total 


7,800,000 ft. 


1153 Any additional surplus developed prior to May 1, 
1920 will be offered to you as an additional inventory. 

3. Pursuant to the terms of Director of Sales contract 
No. 1, additional inventories totaling approximately 20,- 
893,000 feet of lumber, controlled by the Air Service, were 
furnished to and accepted by you. I am informed that the 











UNITED STATES OF AMERICA. 


787 


lumber was sold and shipping instructions therefor fur¬ 
nished, but that subsequent to sale by you, the Air Service 
used, and is using said lumber and that the quantity used 
will approximate 3,000,000 feet. I am further informed 
that the inventory figures, upon final check, indicate ap¬ 
proximately 16,000,000 feet available for delivery. 

4. Confirming the understanding between yourselves and 
the Air Service, you are advised that in consideration of 
your agreement to release any and all claims that you may 
or might have against the United States, by reasoq of the 
inventorv shortage or of the use of lumber by the Aitr Serv¬ 


ice, or by reason of any other cause, the War Dep^ 
agrees to sell to you hardwood lumber, controlled 
Air Service, but to exceed the following quantities 


the following species. Said lumber is hereby offered to 


vou under the terms of Director of Sales Contract 

•* 

except as modified by paragraph 5 of this letter. 


Species. 


rtment 
by the 
and of 


No. 1, 


Quantity 

(Approximate) 


38 

79 

42 

74 


i i 


4 4 


4 4 


4 4 


4 4 


4 4 


4 4 


4 4 


Ash. 409,230 feet 

Base wood . 1,014 

Beach ... 

Birch. 

Cherry . 386,9- 

Elm . 147,1' 

Hickory . [19 

Mahogany . 107,3j22 

Maple . 85,6f30 

Oak (Qt. White). 1,905 

Walnut . 3,447,S93 

1154 5. Your commission covering the sale of tile hard 

wood lumber, herein above specified shall not be fixed 
in accordance with the provisions of Article VI of Director 
of Sales Contract No. 1, but the provisions of said Article 
VI shall apply to soft wood lumber sold by you, and there¬ 
after used by the Air Service, that is, you shall not be 
permitted to deduct 13% from the base or invoice prices 
of the 4,650,496 feet of hard wood lumber herein above 
specified, but you shall be permitted to deduct from the 
base or invoice prices of said soft lumber, in effect tor the 
various species, sizes and grades thereof at the time such 
lumber was sold by you, 12% thereof, in accordance with 
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the provisions of Article VI of Director of Sales Contract 
Xo. 1. The amount so determined shall be your sole com¬ 
pensation for the sale of the hard wood lumber offered to 
vou by the terms of this letter. 

6. You are advised that base prices shall be fixed for 
the various species, sizes and grades of the lumber, con¬ 
trolled by the Construction Division, at each location des¬ 
ignated herein for the month of April, 1920, by Mr. G. M. 
Chambers, hereby designated as the representative of this 
office, and yourselves. 

7. You are further advised that base prices shall be fixed 
for the various species, sizes and grades of the lumber, 
controlled by the Air Service, for the month of April 1920, 
by a representative of the Air Service and a representative 
of mv office. 

8. You shall give shipping instructions for all the lumber 
herein specified on or before May 1, 1920. 

9. Confirming the understanding between yourselves and 
this office, you are advised that Director of Sales Contract 

Xo. 1 shall terminate as of May 1, 1920. The United 
1155 States will deliver to you the lumber herein indi¬ 
cated, but the United States shall be under no obli¬ 
gation to furnish you with additional inventories for lumber 
released, by any of the Supply Services of the Army, sub¬ 
sequent to May 1,1920. 

10. Subject to the limitations contained in paragraph 5 
hereof, all lumber will be paid for by you in accordance 
with the provisions of the Director of Sales Contract Xo. 1. 

By authority of! the Assistant Chief of Staff, Director 
of Purchase, Storage and Traffic. 

! E. C. MORSE. 

A letter of April 24, 1920, from Philips & Stephens by 
J. L. Philips, to Director of Sales, acknowledging receipt 
of letter of April 22, 1920 (Pltff’s. Exhibit Xo. 181), was 
offered in evidence by counsel for plaintiff and admitted 
as plaintiff-s Exhibit Xo. 182 (R. Vol. 9, p. 1267), and is 
as follows: 
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“70S Thirteenth Street Northwest, Washington, D. C. 

April 24, 1920. 

“Director of Sales, 

Munitions Bldg*., 

Washington, D. C. 

Dear Sir : 


We beg to acknowledge receipt of your letter oij the 22d: 

You offer to us 7,S00,000 feet of lumber under!terms of 
Director of Sales Contract No. 1. 

We beg to advise that we will accept this lumber under 
the terms of said contract. 

1156 You offer to us approximately 4,650,49^3 feet of 
hardwood lumber in accordance with understanding 
between ourselves and the Air Service, and we accept the 
same in accordance with understanding and agreement as 
set forth in vour letter. 

Paragraph No. 8 states that we are to give shipping in¬ 
structions on or before May 1st, and it is respectfully called 
to your attention that the Air Service has a larger quantity 
of hardwood than is turned over to us and thev a::e reserv- 
ing from that certain portions for their own use, and we 
stand ready today or any time prior to May ls‘; to issue 
shipping instructions, but this cannot be done practically 
until ihe Air Service themselves give us the quantities and 
the locations of the material, after eliminating what they 
propose to retain for their own requirements. 

This is not an exception to your letter but merely calls 
attention to the possibility of practical delay of a few days 
while the Air Service is furnishing us this necessary in- 
formation, and we are advising them accordingly. 

We confirm understanding as continued in paragraph No. 
9 of your letter regarding termination of Director of Sales 
Contract No. 1. 

Thanking you, we are j 

Verv trulv vours, 

J. L. PHILIPS and 
JOHN STEPHENS, 

(Signed) By “ J. L. PHILIPS. ’ ’ 

jlp ;sk.” 

52—5238, 5239 


i 
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1157 A letter of April 20, 1920, from G. M. Chambers 
and J. L. Lawlor to Director of Sales, appraising the 
hardwood lumber referred to in the above letter was of¬ 
fered in evidence by counsel for plaintiff and admitted as 
plaintiff's Exhibit No. 110 (R. Yol. 6, p. 737), and is as 
follows: 


“Washington, D. C., April 26, 1920. 

Director of Sales, Munitions Bldg., Washington, D. C.; 
Director of Air Service, Material Disposal & Salvage 
Division, Washington, D. C. 


Subject: Sale 646—Substitution of hardwoods under sale 
646 in accordance with Director of Sales Contract No. 1 
and agreement between the Air Service and Philips and 
Stephens, dated February 19, 1920; and under authority of 
Director of Sales confirmation, dated April 22, 1920. 

1. The undersigned, Mr. Chambers, acting under instruc¬ 
tions of the Material Disposal & Salvage Division of the 
Air Service, and Mr. Lawlor, acting under instructions 
from the Director of Sales, in relation to the above men¬ 
tioned subject, have returned from complete investigation 
of the hardwood lumber located at all points owned by the 
Air Service. 

2. First. This hardwood lumber referred to above was 
purchased by the Air Service under special rules made by 
the Air Service to suit their special requirements for air¬ 
craft work, and was purchased in order to get so many 
laminations per piece, and not according to commercial 
rules, that is, rules of the National Hardwood Lumber As¬ 
sociation, under which latter rules all hardwood 

1158 lumber commercially sold is based. 

3. Second. This lumber was purchased ‘sap no de¬ 
fect,’ whereas sap is a very serious defect for commercial 
purposes. Accordingly, the lumber as a whole will not 
grade to exceed 25% of firsts and seconds on account of 
sap. 

4. Third. A quantity of lumber, aggregating approxi¬ 
mately 30% of the total will be retained by the Air Service 
for their own use, and this lumber retained will be of the 
best for grade, widths, lengths and thicknesses, leaving the 
poorer grades, widths, and the poorer manufactured stock 
to apply on the above contract. 


UNITED STATES OF AMERICA. 


791 


5. Fourth. Considerable of this stock is thick atfd thin; 
stained; considerable of it is dead piled, that is, pilecjl solidly 
in the pile, having never been stripped, and consequently 
has deteriorated in the pile, considering the fact that most 
of this lumber has been on hand from a year or to two 
years. 

6. Fifth. After a very careful and personal inspection 
of all the lumber located at the various projects, and or 
account of so many different grades, thicknesses, widths, 
lengths, some of it being band sawn, some circular, some 
having been trimmed, and some not trimmed, sonic plain- 
sawn and considerable quantity flitch sawn, and on account 
of so many different species located at different places, to 
have therefore, after complete analysis of the value of each 
Grade and the different sizes and lengths at the qifferent 
locations, and considering the fact that all locations arc 
tributary to territories using this lumber, so that freight 
arbitraries need not be considered, have fixed the following 
average price per thousand feet f. o. b. cars each project as 
the present market value of the above referred [to hard¬ 
wood lumber: 


1159 Average price for ir2 Common and/or bet¬ 
ter for hardwoods as above specified, per 

thousand feet. 

For culls or rejects . 


$115.00 

25.00 


To be graded in accordance with National Hardwood 
Lumber Association rules. 

7. All stained stock that will not work out in tljie dress¬ 
ing, all badly warped; cupped, checked or split lumber to 
be classified as rejects. 

8. All lumber thick and thin and poorly manufactured 
to be measured at next standard thickness, that }s 8/4 as 
6/4, etc. 

(Signed) G. M. CHAMBERS, 

Representing Director of Air Service, 
Material Disposal & Salvage Division. 

(Signed) J. J. LAWLOR, 

Representing Director of Sales.” 

A letter of June 18, 1920, from Philips and Stephens by 
J. L. Philips to Director of Air Service, relative tq grading 
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of Air Service lumber was offered in evidence by counsel 
for plaintiff and admitted as plaintiff’s Exhibit No. 183 
(R. Vol. 13, p. 1626), and is as follows: 

J. L. Philips and John Stephens, 708 Thirteenth Street 

Northwest, Washington, D. C. 


June 18, 1920. 


Director of Air Service, 

Material Disposal & Salvage Section, 
Washington, D. C. 


Attention Lumber Branch. 


Sale ==64:6. 

i • 

1160 Gentlemen : 

All lumber which has been sold has been sold of grade 
“z=2 common and/or better. All lumber falling below this 
grade to be classified as rejects.” 

An average price was fixed for all lumber ir2 common 
and/or better and an average price was fixed for all lum¬ 
ber below ~2 Common, including #3 and rejects or cull 
lumber. 

It is not necessary for the inspectors or property officers 
to show any other grades on their shipping reports than 
these two grades. 

Under the ~2 common and/or better there is some lum¬ 
ber that is better and the average price was fixed wfith this 
knowledge. In the lumber below it2 common there is some 
ir3 and some culls and some worthless lumber and the 

i i 

average prices was fixed with full knowledge. 

If the inspectors show on their reports all the various 
grades, it is confusing and it does not conform to the 
contract or terms of sale or the shipping instructions which 
you have sent to them. Will you therefore please imme¬ 
diately instruct each project to follow the shipping instruc¬ 
tions which we sent through you to them and to show on 
their shipping reports simply the two grades, namely, #2 
common and/or better, as one grade and rejects or culls 
for the grade below #2 common. This will simplify the 
reports and avoid confusion. 
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Thanking you for your kind and prompt attention, we are 
Very truly yours, 

J. L. PHILIPS AND 
JOHN STEPHENS, 

(Signed) By J. L. PHILIPS. 

1161 Thereupon Frederick M. Bellows, a witness called 
on behalf of the plaintiff testified as follows: 

He is an accountant and was formerly employe^ by the 
Department of Justice in that capacity. (R. Vol. 6> p. 738.) 

While with the Department of Justice as an accountant 
he made an examination of the invoices relating to sales of 
lumber by Philips and Stephens, which invoices were found 
in the office of the Director of Finance, War Department. 
In connection with the examination of these invoices he 
also examined the cash books in the office of the Director 
of Finance. From these invoices and cash books he pre¬ 
pared certain tabulated statements, thereafter introduced 
as Pltff’s. Exhibits 111, 112, 113, 114. (R. Vol. 6, p. 73S.) 

The total amount of lumber sold by Philips and Stephens 
under Director of Sales Contract No. 1 amountecj to 138,- 
024,660 board feet. In addition there were shooks and 
piles, poles and things like that not figured in board feet. 
The gross amount of the invoices of Philips and (Stephens 
amounted to $3,215,135.65. There was an addition of 
$1,737.36 to this amount due to an error in the classification 
of hardwood, which brought the gross amount of the in¬ 
voices to $3,216,873.01. Twelve per cent was deducted from 
the invoices, this deduction amounting to $340,627.32. 
There was also a deduction of $21,939.98 on account of 
the hardwood sold to Frank T. Sullivan which deduction 
was based upon 12% of the price of the softwoods, not 
upon the invoice price of the hardwoods, making a total 
deduction of $362,567.30. The net amount of thq invoices 
was $2,854,305.71. This is not, however, the actual amount 
paid over to the Government as there were some deductions 
from the settlement by Philips and Stephens to jthe Gov¬ 
ernment from those invoices, which deduction^ totaled 
$21,886.18, making the total actually received by jthe Gov¬ 
ernment $2,832,419.53. This is the amouht shown 

1162 by the cash books in the Finance Office. (R. Vol. 
6 pp. 739-740.) 
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Thereupon a tabulation showing the above data was 
offered in evidence by counsel for plaintiff and admitted 
as plaintiff's Exhibit No. Ill (R. Vol. 6, p. 740), and is as 
follows: 


1163 Plaintiff's Exhibit No. 111. IT. H. P. 

U. S. 
vs. 

J. L. Philips et al. 

Reconciliation of Summary of Projects ivith Amount Paid 

the Government. 

Gross Am't as Shown by Invoices. . 321513565 
Plus Check A/C Error in Classifica¬ 


tion Hardwood . 173736 

i - 321687301 

12% Commission as per Contract. . 34062732 

Plus Deduction A/C Commission on 
Hardwood . 2193998 


Total Commission Deducted . 36256730 


Net Amt's as Shown by Projects. 285430571 

Less: 

Error in Computation—Brownsville 8800 

Reduction Price of Flooring—Mavs 

LTPg .... . 66904 

Deduction for Demurrage—Camp 

Mills. 52324 

Deduction for Demurrage. 1900 

Commission on Lumber Sold but 
Undelivered owing to Withdrawal 
by Gov ’t . 2058690 


Total Deductions. 2188618 


Amount Received bv Government. 283241953 

1164 The settlement was made in everv instance on the 

•> 

basis of the invoice, less 12%, except that there were 
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certain additional deductions; being one error amounting 
to $88.00, and several deductions for withdrawals. (R. 
Vol. 6, pp. 740, 741.) 

The only payments shown by the cash books were those 
made on the invoice price. (R. Vol. 6, p. 741.) 

Witness upon refreshing his memory from th^ invoices 
stated that the words “base price” are printed <^n the in¬ 
voice, but the base prices are not shown. (R. Vol. 6, p. 
744.) 

Thereupon, a summary of sales by Philips and Stephens 
to various vendees referred to in the testimony in this pro¬ 
ceeding, showing the projects from which the lujnber was 
sold, the total board feet, gross amount, 12% Reduction, 
and net amount of these invoices to the vendees njimed was 
offered in evidence by counsel for plaintiff and admitted as 
plaintiff’s Exhibit No. 112 (R. Vol. 6 , p. 745), land is as 
follows: 

(Here follows Plaintiff’s Exhibit No. 112, marked pages 

1165 and 1166.) 

1167 Thereupon, a summary of all of Philips and 
Stephens invoices by vendees, showing total board 
feet, gross amount of invoices, 12% deduction and net 
amount of invoices to each vendee was offered in evidence 
by counsel for plaintiff and admitted as plaintifffs Exhibit 
No. 113 (R. Vol. 6, p. 745), and is as follows: 

(Here follows Plaintiff’s Exhibit No. 113, marked pages 

1168 and 1169.) j 

1170 He also prepared a statement showing iotal sales 
of lumber to the particular vendees specifically men¬ 
tioned in this proceeding, and set out in Plaintiff’s Exhibit 
112. which statement shows the percentage of board fe<4 
received by these vendees to the total amount of board fe it 
sold by Philips and Stephens to all of their vendees, and 
the percentage of gross amounts of invoices of these vend¬ 
ees, as compared to the total gross amount of invoices to 
all vendees. (R. Vol. 6, p. 745.) 

Thereupon this summary of sales of Philips and 
Stephens was offered in evidence by counsel for plaintiff 
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and admitted as plaintiff’s Exhibit No. 114 (R. Yol. 6, p. 
748), and is as follows: 

(Here follows Plaintiff’s Exhibit No. 114, marked p?ge 

1171.) 

1172 Witness explained that the above Exhibit 114 
shows that the vendees named received 66.61% in 

board feet of all the lumber sold by Philips and Stephens, 
and that the gross amount of the invoices for said lumber 
received by such vendees amounted to 69.23% of the gross 
amount of all of the invoices for lumber sold by Philips 
and Stephens. (R. Yol. 6, p. 747.) 

Upon cross examination by counsel for defendant John 
L. Philips, the witness testilied as follows: 

He has not made any compilation to compare the amount 
paid to the Government by Philips and Stephens with the 
amount which would have been paid if settlement had been 
made under the 44 base price”. (R. Yol. 6, p. 74S.) 

With the permission of the Court, Richard L. Humphrey, 
a witness called on behalf of the defendant John L. Philips, 
was permitted to testify at this stage of the proceedings, 
the witness testifying as follows: 

He resides at Philadelphia, Pennsylvania. He is a con¬ 
sulting engineer by profession. During January and Feb¬ 
ruary, 1919, he was connected with the War Industries 
Board as Director of the Building Materials Division. (R. 
Yol. 6, p. 752.) 

The War Industries Board terminated as such on Jan¬ 
uary 1, 1919, but his division stayed over to clean up 
various matters such as disposing of surplus stocks and 
continued until June, 1919. (R. Yol. 6, p. 753.) 

Immediately after the signing of the Armstice the va¬ 
rious division headsj; of the War Industries Board came 
to him and asked lpm whether a conference could be ar¬ 
ranged for the purpose of discussing the matter of the dis¬ 
position of surplus stocks of building materials. 

The Building Materials Division had no direct jurisdic¬ 
tion over lumber, but the acting head of the lumber division 
requested him on behalf of the lumber division to 

1173 also take up the matter of disposition of surplus 
lumber. After conferring with Mr. Baruch, chair- 
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Pommit- 

ite<Tand 


man of the War Industries Board, he undertook to hold 
conferences on the matter of disposition of surplus lumber, 
and notices were accordingly sent to the various lumber 
producers for the conferences to be held in Januajry, 1919. 
(R. Vol. 6 , pp. 753, 754.) 

1174 Two subsequent meetings were held, namely, on 
January 8th and January 20, 1919, at both |of which 

meetings he presided. (R. Vol. 6, p. 754.) 

These conferences were called because it was felt that the 
surplus materials should not be put on the mar|ket, and 
thus demoralize trade conditions. In fact, the President 
had given notice to the War Industries Board that perish¬ 
able things should be disposed of, but the non-perishable 
things should be disposed of in a way that would have a 
minimum effect on general conditions of business. ( R. Vol. 
0, pp. 754, 755.) 

At the meeting of January 8th, the War Service 
tees representing the various industries were inv 
the compilation of the various inventories of what was on 
hand was discussed. They found that perhaps the largest 
surplus stock on hand consisted of cantonment lumber, and 
they were seeking to establish a policy for disposing of 
same. Some of the representatives of the lumber industry 
wanted the industry to get back the material at tflie price 
they had paid—at the price at which it was purchased by 
the Government. 

Because of the large amount of lumber on hand t 
did not seem feasible. Finally an offer was made 
proposed plan for the taking over of the lumber 
industry on an agency basis: that is the representatives of 
the industry would take it over, and there was a great deal 
of discussion as to what would be a fair charge for the cost 

V 

of handling it. ITis impression is that they wanted as Ugh 
as 35%. lie objected to this figure as being too high, and 
they finally arrived at 12% as a fair charge, although he 
believed that the usual charge might be 25%. At t|hc same 
time he impressed on the industry that this 

1175 profit-making concern, that they were intere<| 
the Government was trying to cooperate with them, 

and he suggested that they ought to handle the matter on a 
mutual cooperative plan. They were trying to mak 
tract by which the industry would take over the 
(R. Vol. 6, pp. 755, 756.) 


lat plan 
as to a 
bv the 


is not a 
led and 


e a eon- 
lumber. 
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If was suggested that the representatives of the industry 
of the several associations would form a contract, and the 
lumber would be bought, as he recalls it, at the point of 
shipment. There was to be an agreement by a represen¬ 
tative of the industrv and one of the Government, and if 
they disagreed they were to select a third party mutually 

satisfactory. 

* 

It was found that some grades of lumber were not in 
any great quantity, and they were not especially* interested. 
In the pine group they thought the amount was rather 
large, and there Was finally a recess, as he recalls, during 
one noon hour when the industry got together. As he 
recalls it, some of the retailers’ representatives came in 
and he suggested that tliev all get together. He does re- 
member that following that recess there was a definite pro¬ 
posal made of an agency and an agreement was discussed, 
lie thinks, that afternoon. 

A letter of the Georgia-Florida Saw Mill Association was 
discussed which letter is a record in the minutes of these 


proceedings. (See Exhibits “A” and “B” in original Bill 
of Complaint, filed in this proceeding.) (R. Vol. 6, pp. 757, 
758.) 

Things proceeded fairly smoothly until one of the legal 
representatives of the War Department, either Schultz or 
Saeger, said that he did not believe that the contract was 
legal, but that if it was a sales contract he believed 
117G it would be approved by the Judge Advocate Gen¬ 
eral. and in view of that the conference should be ter¬ 


minated. Instead of terminating the conference he agreed 
to meet the representativs on the following morning. Mr. 
Philips and Mr. Stephens, the representatives, met in his 
office the following morning, and they discussed the general 
situation. He does not recall that he had a number of con¬ 


ferences with Mr. Morse, who represented the Director of 
Sales and General Goethels, the representatives of that 
department, and discussed with them the general circum¬ 
stances that lead up to what the purpose was in trying to 
dispose of the lumber, and what the understanding was. 

He knows nothing about the contract because it was al¬ 
ways the function of the War Industries Board never to 
negotiate contracts. The War Industries Board was an 
intermediary that brought the purchaser and the Govern¬ 
ment together and arranged the conditions for contractual 
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relations. So, he never saw the contract. He believes he 
did prepare a draft outlining* the skeleton conditions for an 
agreement and he knows he sent a copy to Mr. Morse, and 
a copy to Philips or Philips and Stephens both. (R. Vol. 6, 
pp. 758, 759.) 

He abandoned any hope at the time of getting the lumber 
industry itself to buy outright this lumber before lie opened 
negotiations with Philips and Stephens. The industry 
seemed to be reluctant, and from what was said by the rep¬ 
resentatives of the several kinds Of lumber they did not 

seem to have the machinery or the means to handle it. Most 

• * .1 
of the representatives were representatives of lumber AVar 

Service Committees, and apparently they were not organ- 

izd for that purpose. He remembers in that division discus- 


1177 


sion they did not feel that that was feasible *{t all. Of 


course, the procedure was for the representatives of 
the different Government bureaus to mebt before 


they had a conference, and then they sent out a nptice and 
they generally discussed matters and he merely presided 
over the meetings. His purpose was merely to sec; that the 
Government got a fair deal. The morning that he met Phil¬ 
ips and Stephens was on January 21st., that is, Allowing 


the conference of Januarv 20, 1919. (I\. Vol. (5. 


>. 759. 760. ) 


He did not have anything to do with the framing of the 
contract. All his division did at the time was to prepare a 
skeleton in order to serve as the basis and what was dis¬ 


cussed that morning in his office was the questi 
basis of the skeleton, lie thinks at that time it hac 


n of the 

not been 


legally determined by the Judge Advocate General as to 
whether a contract such as had been proposed in the di¬ 
vision, a sale contract, whether that was legal or r ot. But, 
whether it was purchased by Philips and Stephens, or 
whether it was sold by them as agents, the conditions of 
that contract were to be the same. Essentially, they would 
get 12% to cover the cost. The lumber was to be sold f. o. b. 
the point of shipment. The classification and pricing of that 
lumber was to be done by a representative of the purchasers 
and a representative of the Government, and in case of dis¬ 
agreement they were to select a third party that was mu¬ 
tually agreeable. (R. A r ol. 6, pp. 761, 762.) 

He told Philips and Stephens that it was his understand¬ 
ing that it was not legal to enter into an agency’jcontract, 
but that probably a purchase and sale contract [would be 
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best. He does not know what you call that, but the industry 
was to buy the lumber through representatives. (R. Vol. 
6, p. 762.) 

1178 Thereupon, this draft of the contract was offered 
in evidence by counsel for defendant John L. Philips 

and admitted as defendant’s Exhibit No. 3 (R. Vol. 6, p. 
764), and is as follows: 

1. The contract to b£ between the government agencies 
having the surplus stock and the parties that will purchase 
the same. 

2. The price is to be the going market price less an agreed 
percentage; which price shall be determined by a represen¬ 
tative of the Government and of the purchaser at the point 
of loading, and in the event that these representatives can¬ 
not agree they shall select a third party who shall decide 
what the market price is. 

3. The material shall be purchased f. o. b. at point of load¬ 
ing, with an allowance of 2% for cash in ten days or sixty 
days net. 

4. The appraisal of quality, size and quantity shall be 
made jointly by thd above representatives (specified in (2) 
at the point of loading. 

5. The contract is conditioned on the purchase at any 
given point as follows: 

1/3 on or before April 1st; 2/3 on or before May 1st and 
the entire quantity before June 1st. The penalty for failure 
to comply with these conditions shall be the abrogation of 
the contract leaving the Government to dispose of the ma¬ 
terial in any way it sees fit. 

6. The purchaser shall execute a bond to guarantee the 
payment of material purchased. 

7. The Government reserves the right to take for its 
own use any or all of the material available at any given 
point; the contract to apply to the surplus material in 

excess of the Government requirements. 

1179 The witness identified a letter of January 22,1919, 
enclosing a basis of contract, which letter, together 

with the enclosure was offered in evidence by counsel for de¬ 
fendant John L. Philips and admitted as defendant’s Ex¬ 
hibit No. 4 (R. Vol. 6, p. 765), and is as follows: 
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War Industries Board, Washington. 

January 22, 1919. 

Mr. J. L. Philips, 

Hotel Raleigh, 

Washington, D. C. 

My Dear Mr. Philips : 

I attach hereto the basis of contract between the Govern¬ 
ment and yourselves for the purchase of surplus lilmber as 
agreed to in our conference today. 

I have arranged for a conference with you and Mr. E. C. 
Morse, representing the Director of Sales, in his office to¬ 
morrow morning, Thursday, January 23rd, at 11 o’clock. 
If you will kindly call at this office at 10:45 it will Ipe ample 
time to keep the appointment in Mr. Morse’s office, 

Yours very truly, 

(Signed) RICHARD L. HUMPHREY, 

RICHARD L. HUMPHREY, 

Director of Building Materials, Building Ma¬ 
terials Division, War Industries fdoard. 


RLH-T. 

War Industries Board terminated officially January 1, 
1919. 


1180 Basis for Contract for the Purchase of Govern¬ 
ment Surplus Lumber. 

1. Contract to be between the Government, and J. L. 
Philips and John Stephens. 

2. The contract to cover approximately — million feet 

of hard pine: — million feet of spruce; and — million feet 
of —, located at the following points:-. 

Additional locations may be added by mutual agreement. 

3. The lumber to be purchased on or before August 1, 
1919, at market prices, less 12%, f. o. b. cars point of load¬ 
ing (with the understanding that a complete inventory of 
species, sizes, and grades is to be furnished on dr before 
February first): these purchases to cover amounts in ex¬ 
cess of two million feet at any given point, with the option 
to purchase prior to May 1 amounts from one to [two mil¬ 
lion feet when offered by the Government. 
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4. The market price to be determined at the time of sale 
by the purchasers by the representative of the Government 
and the representative of the purchasers; in the event that 
these two representatives are unable to agree, they shall 
select a third persbn, whose decision shall be final. Pro¬ 
vided, said market price after deducting 12% shall average 
an amount not less than $15 per thousand for all of the lum¬ 
ber herein contracted for. 

5. The terms of payment to be cash ninety days, or 2% 
discount for cash in ten days, from date of shipping invoice. 

6. The lumber to be jointly inspected, and classified as to 
quality, size, and quantity at the time of loading, by a com¬ 
petent and properly qualified representative of the Govern¬ 
ment and a representative of the purchasers; in the event 

of these two being unable to agree, they shall select a 
1181 third person whose decision shall be final. 

7. It is understood that the Government will load 
the lumber promptly upon receipt of shipping orders, and 
pay all costs of yardage, handling, and loading; that the 
Government's own inspection cost is to be borne by it, and 
that cars will be furnished promptly. 

The draft was only intended as a tentative proposal. (R. 
Vol. 6, p. 764.) 

He and General Goethals went over the whole situation 
that developed at the conference and he remembers General 
Goethals asked his opinion as to the effectiveness of the 
contract, and he explained very clearly the relation of the 
War Industries Board in the matter, being an intermediary 
to bring about a satisfactory disposal of the surplus lum¬ 
ber. 

He told General Goethals that they first tried to get the 
industry to absorb the lumber, that is, to take it back at the 
price which the Government paid for it, and that could not 
be done, and they tried to form an agency contract and that 
had been objected to on legal grounds. He thinks that at the 
time he knew the Judge Advocate General had said that 
could not be doneJ Although lie did not see the contract 
he understood from the general that this was a purchase 
contract in which Philips and Stephens were the purchasers. 
(R. Vol. 6, p. 765.) 
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He had a number of conferences with the Director of 
Sales and representatives of the Construction Division. He 
never saw the contract. The skeleton basis of the Contract 
was always discussed; the percentage to be paid and the 
manner in which the lumber was to be bought. (R. Vol. 6, 
p. 766.) 


Upon cross examination by counsel for plaintiff, 
ness testified as follows: 


the wit- 


The idea of protecting the industry from a dumping of 
the material on the market was only a part of tl]e basic 
idea of the conference. It started originally by the 
1182 officers that had to do with surplus material being 
fearful that the continual sale of lumber would de¬ 
moralize the market so that they could not sell the lumber 
at a price that was fair to the Government. 

Mr. Baruch had sent him a copy of President Wilson’s 
letter, in which the President requested that the industry 
be protected from any demoralization that would come 
from dumping. The purpose of the conference wajs really 
two-fold; primarily, to protect the Government’s interests, 
and also to aid the industry by preventing demoralization. 
He considered the interests of the Government as para¬ 
mount to that of the industry. (R. Vol. 6, pp. 766, J’67.) 

The industry did not want to make the market worse and 
the Government was interested in keeping the ijrice up 
so that the Government could get as much as possible for 
the surplus. The Government undertook to work but with 
the industry a plan to prevent the breaking of the Imarket, 
and to get the best price possible for the Government. (R. 
Vol. 6, p. 767.) 

At the conference of January^ 8th, he recalls mailing the 
following statement, found on page 63 of the Bill Jd f Com¬ 
plaint : 

“The industry is not helping the Government but, the 
industry is helping itself out.” (R. Vol. 6, p. 767.) 

At the conference the matter of disposing of lotk of one 
million feet was first discussed and then larger quantities. 
(R. Vol. 6, p. 768.) 
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The witness was asked whether at the conference of 
January 8th he made the following statement, found 
11S3 on page 74' of the Bill of Complaint, 

‘‘The industry is not interested in that that does not ex¬ 
ceed three million feet; in amounts that exceed three mil¬ 
lion feet your thought was the companies would have to 
market that as it sees fit?” 


and the witness testified that at the time he was merely 
interrogating Mr. DeMuth to find out what Mr. DeMuth 
said, and this was merely a restatement of what DeMuth 
said. (R. Yol. 6, pp. 768, 769.) 

It was agreed that in consideration of the protection 
which they were affording the lumber industry that the in¬ 
dustry was to handle the lumber at cost—the cost of 
handling. The industry came in with a subdivision of how 
they made up their costs, and that was considered and 
finally it was fixed at 12 per cent, which percentage was 
to cover all of their handling costs, including the necessary 
monev that was needed in moving the lumber. He did 
not consider this as a high commission. His original state¬ 
ment was to make it 10 per cent. The industry he thinks 
wanted 25 per cent and this was a sort of compromise. 
They came in finally with 15 per cent, and he thinks he sug¬ 
gested 12 per cent, and that was accepted as a compromise 
price. (R. Yol. 6, pp. 769, 770.) 

He arrived at the 12 per cent in the usual way when 
sitting in a conference. He thought 10 per cent might be 
alright, and the industry wanted 25 per cent, and they 
finally came in with 15 per cent, and in order to get a sum¬ 
mary he suggested 12 per cent, splitting it on the Govern¬ 
ment’s side on the difference between the two. Twelve 
and a half per cent would be the mean, and he made it 12 
per cent. (R. Yol. 6, p. 770.) 

1184 The witness was asked as to whether he recalls 
making the following statement at the conference, 
found on page 104 of the Bill of Complaint: 

“Let us leave the inventory until later. We suggest a 
fair percentage would be 5%. We understood the sales ex¬ 
pense is merely a cost item. In other words this agreed 
price would be market price less 5 per cent.” 


UNITED STATES OF AMERICA. 


805 


and the witness testified that he thinks 5 per cent was 
something else. (R. Vol. 6, p. 770.) 

The witness was asked as to whether he recalled the fol¬ 
lowing as having transpired at the conference: 

“Mr. Hume: I do not see where I received the (informa¬ 
tion, but it was generally supposed 10% would covir the ex¬ 
pense. Ordinarily speaking I think 5 per cent is the com¬ 
mission, but we thought under the circumstances this stock 
being so located that there would be an extra expense in 
handling, it might be worth more. 

“Mr. Humphrey: Yes, but the 10 per cent would include 
profit and we are not considering a profit. We figured 5 
per cent would cover the actual expense. 

“Mr. Hume: If 5 per cent will cover the cost that is all 
we want. fiYe do not want any profit on it.” 

and the witness testified that he presumes it is substantially 
correct, but, of course, they were in a state of flux at the 
time; their minds were not made up as to that. Later on, 
after the discussion in the division thev concluded 
1185 that 10 per cent would perhaps be right, because at 
that time he had not had any conference with dealers 
in other states to find out what was the actual practice. 
After he had had this conference then he fixed in his mind 
10 per cent as being fair. (R. Vol. 6, p. 771.) 

The witness was asked as to whether he recalls a state¬ 
ment made by Mr. Coit at the conference, found on page 106 
\ of the Bill of Complaint: 

“Mr. Coit: When we had the meeting last time we lum¬ 
bermen certainly appreciated the spirit of cooperation the 
Government showed in this matter, and it was brought out 
at that meeting that the whole thing was to help the in¬ 
dustry, that is protect it, and not have the lumber dumped 
on the market, or the idea get out that it would be. The 
proposition that was made I submitted to our manufactur¬ 
ers, we partly approved and we wired our acceptance. The 
main thought in the whole thing is to protect the industry; 
it is not so much getting rid of the lumber as to protect the 
industry, and it will be up to every manufacturet to help 
do it, and it is absolutely to our interest to get the best 

53—5238, 5239 
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price possible. It will be our business to get that, because 
we are trying to protect the whole industry. The first point 
you brought out, about the time for movement seems to be 
destroyed; where you tie us down to quick time you will 
destroy the object. The object is not to throw this on the 
market. I think, although the amount when you speak of 
it as a whole we know is not great according to the output, 
I do not think it would interfere much with our stock, but 
I think it would be a mistake to tie ourselves or the Gov¬ 
ernment to move it in a month or two months or force 

1186 it. It is going to take some time. It is going to have 
to be inspected and there is going to be an expense. 

It is not like if it was in the mills. I think it is a mistake. 
If von will give us the six months we can guarantee to 

i c c 

move it in six months, but we don't want the impression to 
go out we have to move this at a certain time.” 

and the witness testiiied he cannot say whether it is per¬ 
fectly accurate or not. He can, of course, say whether he 
made certain statements or not because they are more or 
less in his own mind as to what he said at the time. (R. Vol. 
6, pp. 771, 772, 773.) 

Of course, the general tenor — the lumber interests came 
down and said that they were not interested in this matter 
at all, that it was purely a matter of the Government trying 
to help them themselves. At the earlier meeting his re¬ 
marks were aimed at the industry, to make them do their 
part, that this was not a matter in which they were to get 
a profit, but it was a mutual cooperative plan whereby the 
lumber would be sold in a way that would be less disturb¬ 
ing to the industry, and the Government was just as much 
interested in maintaining prices. It was very clear at 
least in his own mind that the percentage they received for 
marketing this lumber was a very fair percentage, and that 
the Government realized a good price for the lumber under 
that working arrangement. In discussing the matter with 
his division chiefs they did not think it was fair to make 
these men dispose of the lumber at a loss, and if they had 
some little profit, it was considered that it would not amount 
to very much, if any. (R. Vol. 6, pp. 773, 774.) 

The preliminary arrangement was that the in- 

1187 dustry would absorb this pine lumber; that is, they 
would take it over and dispose of it as they saw fit. 
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That was done with a number of other materials, and some 
lumber was taken over that way as for instance, some ma¬ 
hogany. The mahogany lumber, was however, disposed of 
after the lumber under the Philips and Stephens contract, 
but cement was taken back by the industry and the Govern¬ 
ment reimbursed for the amount which it had paid for the 
cement. (R. Yol. 6, pp. 774, 775.) 

The witness's attention was called to the following state¬ 
ment made by Mr. Coit at the conference, found on page 
111 of the Bill of Complaint: 

“We don't want to make money, but we don’t want to 
lose either.” * * * 

. 

and witness answered: j 

“We don’t want you to figure a profit either.” 

The witness testified that what he had in mind at the 
time was the idea that they were going to get 35 ^>r 25 per 
cent commission, and that to his mind was unreasonably 
large. 

The witness’s attention was called to the following ex- 
cerpts from the minutes of the conference contained on 
page 114 of the Bill of Complaint (R. Yol. 6, pp. 775, 776): 

“Mr. J.L. Philips: * * * 

“We do not want to make a profit; we don't want any 
man, either, that is not a dealer to compare three hundred 
million with several billion.” 

******* 

“We want fair consideration; we don’t wain: vou to 
penalize us, but meet us the same as we met the Govern¬ 
ment at the time they needed and wanted us. We 
1188 discussed this, went and talked with our people and 
telegraphed you; that was on the six months’ pro¬ 
posal. We will agree that any lumber that is not gloved by 
the end of six months we will pay for. It takes time to 
do those things. 

“Mr. Humphrey: On the percentage, if I understand you 
clearly, that percentage should be 25%. 

“Mr. Philips: Frankly, I think not less than ^0%, but 
we feel that 25% is not too much. We are not only manu- 
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facturers, but we are wholesalers. There will be the cost 
of inspection alone that will be 5% ; men at different points 
will cost us 5%; our accounting in addition to our salesmen 
and supervision will be another 5% ; and our financing alone 
knowing we have got to put it into yards will take up the 
rest; we have got to pay for that; we have got to pay a 
traffic officer, we have got to build an organization to take 
care of it. We have 200 mills we have turned over to the 
Government for the past 18 months. It is a tremendous 
item and we are vitally interested, because it will abso- 
lutelv destrov our industrv. I should like to have the other 
gentlemen talk along those lines.” 

and the witness’s attention was also called to the following 
excerpts from statements made by a Mr. Kirby at the con¬ 
ference, found on pages 115 and 116 of the Bill of Com¬ 
plaint : 

11S9 “I wish to say, that when the Government an¬ 
nounced its proposition in cooperating with the lum¬ 
bermen to stabilize values during the period you are dis¬ 
posing of the surplus, we all applauded because we thought 
it a recognition of the very acceptable service we had tried 
to render during the Government’s stress and the very 
character of treatment we expected from the Government.” 

******* 

“You have accumulated a store of lumber of a certain 
grade, or rather certain grades; the stock is probably ten 
million dollars. If you burned it you would be performing 
a patriotic duty to the toilers and laborers.” 

“We do not ask you to burn it up but the Government 
has a duty to perform to us and society, and in making it 
can out of the salvage, we do not ask you to burn it up, but 
we do ask you to be fair. Our hearty cooperation and as¬ 
sistance we tender you without profit, not only that values 
may be stabilized and this great industry protected from 
disaster but that the Government may take the highest 
salvage possible out of this material it accumulated in an 
emergency period.” 

******* 

“but you ought not, Mr. Chairman, to require the lumber 
industry to require! this in six months, you ought to take 
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your chances. Vfe will give the best we can under your 
direction and limitations you desire to put on us, but 
do not make us buy it.” 

and the witness testified that that was the general discus- 
sion. The representative of each branch of the industry 
had his statement as to what each representative thought 
about the situation, but he does not recall all that. (R. Vol. 
(i, pp. 776, 777.) 

1190 The witness’s attention was called to the follow¬ 


ing statement made by himselm at the conference, 
found on page 117 of the Bill of Complaint: 

“It isn’t a question of you being on one side of the fence 
and the Government's representatives on the other side of 
the fence; it is the question of getting down jointly and 
doing the verv best for the country that we can.” 


and the witness testified that this statement is correct. (R. 


Vol. 6, pp. 777, 778.) 

Upon redirect examination by counsel for defendant John 
L. Philips, the witness testified as follows: 

The statements above referred to as having been made 
at the conferences were made at the time he was trying to 
get the industry to take over the lumber. (R. Vol. 6, pp. 


779, 780.) 

Upon cross examination by counsel for defendant Frank 
T. Sullivan, the witness testified as follows: 


As far as he recalled defendant Frank T. Sullivan did 
not attend any of the conferences or interviews with him. 

He remembers Mr. Sullivan as having wired him from 
Buffalo in reference to an appointment and as coming down 
to see him in reference to the lumber. He never saw Sul¬ 
livan before nor since this appointment until this day. (R. 
Vol. 6, pp. 780, 781.) 

He thinks Sullivan asked for a conference believing wit¬ 
ness to have something to do with the surplus lumber, and 
as he remembers it, he told Sullivan that an arrangement 
had been entered into with Philips and Stephens, and that 
Sullivan should apply to them. He told Sullivan to 
1191 go to Philips and Stephens as they were the ones 
from whom Sf^livan should buy the lumber. (R. Vol. 
6, p. 781.) 
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It is his recollection that Sullivan came down to see him 
for the purpose of arranging for the purchase of some of 
this lumber, and he directed Sullivan to see Philips and 
Stephens, as he had no jurisdiction and the War Industries 
Board had no jurisdiction over the matter, and that an 
arrangement was being entered into between Philips and 
Stephens and the; Government for the disposal of the 
lumber. (R. Vol. 6, p. 782.) 

Upon cross-examination by counsel for tlie defendants, 
the executors of the Estate of George M. Chambers, the 
witness testified as follows: 

Tie had nothing to do with the carrying out of the con¬ 
tract or any subsequent arrangement thereunder. He had 
no intimate knowledge of the contract and there were no 
further conferences, on the matter. (R. Vol. 6, p. 782.) 

Thereupon, defendant John Stephens was called as a wit¬ 
ness on behalf of the plaintiff and testified as follows: 

He resides at Jacksonville, Florida. He is the John Ste¬ 
phens who signed with J. L. Philips Sales Contract No. 1. 
He had never been in business with Philips prior to the 
signing of that contract, nor connected with Philips in any 
business deals. Philips was a lumberman and had a large 
business in witness’ section of the country. Philips was a 
wholesale lumberman; witness is a manufacturer. His 
prior relations with Philips had been more personal than 
business although he came in contact with Philips fre¬ 
quently. (R. Vol. 6, pp. 7S4, 785.) 

He was in the office of the Georgia-Florida Saw Mill as¬ 
sociation one morning, and it was suggested that if some¬ 
body did not take this lumber and sell it the Government 
was going to dump it on the market and sell it to a crowd 
of wholesalers, and they in turn would dump it on the mar¬ 
ket. (R. Vol. 6, pp. 785, 786.) 

1192 Mr. Coit and Mr. Harrell asked him if he would 
not want to try to handle this proposition, and while 
talking about it, Mr. Harrell said that he would get Philips 
over. They telephoned Philips and Philips came over. 
That was the first he knew about it. Between themselves 
they made up a proposition that Philips and he together 
should agree to handle the Georgia-Florida Saw Mill Asso- 
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ciation’s end of the business. That was all he and Philips 
expected to handle. Each association or bureau had their 
own stuff. (R. Vol. 6, p. 7S6.) 

A meeting of the Georgia-Florida Saw Mill Association 
was called, and they appointed three men to make some ar¬ 
rangements for the disposal of the lumber. These men 
were named Graves, Poozer and Long. He and Philips 
made an arrangement with these three men by which he 
and Philips would come here and see if they could handle 
the Georgia-Florida lumber for them. After thev arrived 
here the Southern Pine and the North Carolina Ifine Asso¬ 
ciations said that if he and Philips were going to handle 
the Georgia-Florida Saw Mill Association or the Georgia- 
Florida Emergency Bureau lumber that these other associ¬ 
ations would be perfectly willing to have him and Philips 
take theirs and handle it also. Two of the men represent¬ 
ing the Southern Pine Association, a Mr. Kirby and a Mr. 
Sou dor, were friends of Philips. They were anxious that 
Philips and he handle it so he and Philips agreed to do so. 
Mr. Humphrey was the man that worked up the whole prop¬ 
osition and got everybody together and worked it out. 
(R. Vol. 6, p. 787.) . 

He attended the conference at which Philips submitted 
a proposition for handling the lumber, and his arrange¬ 
ments with Philips for the handling of the lumber had been 
worked out prior to this conference (the conference 

1193 of January 20, 1919). It was not a written agree¬ 
ment. It was just a verbal understanding as to how 

they would handle the proposition. He doesn’t think either 
he or Philips wanted the lumber very much at khat time. 
In fact, witness was not particularly anxious to get it, but 
they said they would take it. We did not think that the 
Georgia-Florida Emergency Bureau’s amount jwas very 
large, and did not think there was going to be \fery much 
money in handling it. (R. Vol. 6, pp. 788-789.) 

As the final result of all negotiations he and philips be¬ 
came the representatives of the various associations inter¬ 
ested. 

1194 After the Georgia-Florida Saw Mill Association, 
North Carolina Pine Association and the Southern 

Pine Association, which were represented at this meeting, 
had agreed that Philips and he handle their lumber, Hum- 
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phrey suggested that it would be much easier to do this 
with one organization than with double organizations han¬ 
dling the different lumber, and Humphrey suggested that 
he and Philips get in touch with the Western people, and 
with the Pennsylvania Hemlock people, and arrange to 
handle their lumber along with the lumber of the Georgia, 
Florida, Southern Pine and N. Carolina Pine associations. 
(P. Vol 6, p. 789.) 

Following the conference of January 20, 1919, he and 
Philips had a conference with Mr. Schultz and a superior 
officer of Schultz's. They had several conferences with Mr. 
Humphrey, Mr. Morse, and he has forgotten with who 
else; but they had numerous conferences with different offi¬ 
cials before this plan was finally worked out. The plan in 
the beginning was Mr. Humphrey’s. The basic idea was 
Humphrey's. (R. Vol. 6, pp. 789, 790.) 

The discussions were about the price or the amount of 
the remuneration that he and Philips were to get for han¬ 
dling file lumber, how it should be handled and how it should 
be paid for. and there was some discussion as to the amount 
of lumber they were to get in the proposition or held back 
by the Government or whether he and Philips would get it 
all or not. (R. Vol. 6, p. 790.) 

In these discussions it was agreed that the Government 
could hold back lumber when they absolutely needed it, and 
before it was sold. That was the agreement that they 
fin all v reached, that before the lumber was sold the Gov- 
ernment had a right to withdraw for its own use any lumber 
they might want. (R. Vol. 6, pp. 790, 791.) 

There was some talk that the Government would need for 
crating a good deal of one inch lumber, but with that 
1195 exception they did not expect the Government to 
withdraw very much — the lumber. His own per¬ 
sonal idea was that probably that 25 or 30 million feet out of 
the 188 million feet that was listed would be about as much 
as the Government would withdraw. (R. Vol. 6, pp. 793, 
794.) 

The matter of remuneration was discussed in the nature 
of a commission, and everybody talked about it as a com¬ 
mission. It was understood that it would be a commission. 
He thinks that the amounts had all been agreed to, the size 
of the so-called commission and the amount of lumber they 
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were to get. It came then to the question of drawing up 
a contract. (R. Vol. 6, p. 794.) 

They saw Mr. Schultz first and he in turn took it jup with 
a superior officer of his; he believes it was Saeger. lie told 
them that the Government could not make a contract! of that 
kind. They talked about it back and forth and his under¬ 
standing was that the Government attorneys would get to¬ 
gether and draw a contract in which they were supposed to 
buy the lumber, but in which in reality they were supposed 
to work under the original commission agreement. These 

men fold them that thev could not make a commission form 

* 

of agreement, but it was his understanding that he and 
Philips were to handle if under a commission form of con¬ 
tract. Tie carried out that part of the proposition as far 
as lie was personally concerned. (E. Vol. 6, pp. 794, 795.) 

J. L. Philips and he made an agreement about t|he time 
the contract was signed as to how he and Philips would 
handle the lumber. (E. Vol. 6, p. 795,) 

This contract between J. L. Philips and John Stephens 
was marked plaintiff’s Exhibit No. 115 for identification 
(E. Vol. 6, p. 796), and was offered in evidence by counsel 
for plaintiff and admitted a.s plaintiff’s Exhibit No. 115 
(exact page reference showing where this exhibit was for¬ 
merly admitted in evidence is uncertain), and is as fol¬ 
lows : 

1196 Memorandum of agreement made this nineteenth 
day of February, 1919, by and between J. L. Philips, 
and John Stephens, both of Jacksonville, Florida: Wit¬ 
nessed ; 

Whereas the parties hereto have entered into an agree¬ 
ment now being embodied in contracts with the I United 
States for the purchase, under certain terms and condi¬ 
tions, of surplus lumber in the hands of the United States, 
as more particularly set forth in the said contracts between 
the United States and the parties hereto; and 

Whereas the parties hereto purpose organizing a field 
and clerical force for the resale of said lumber and carry¬ 
ing out of the said contracts: 

It is agreed as follows: 

First. That J. L. Philips shall be the directing head of the 
organization during the life of said contracts, and his deci¬ 
sions shall be final; 
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Second. That the principal operating office of the organi¬ 
zation shall be fixed bv the directing head and shall be sub- 
ject to change from time to time as may be deemed advis¬ 
able during the life of the said contracts; 

Third. That each of the parties hereto shall draw a 
monthlv salarv during the life of said contract of $2,000.00 
(Two Thousand Dollars), payable monthly; 

Fourth. That in subdividing the work of the organization 
under the directing head, all field work including the sale 
and shipping of the lumber shall be under the direct super¬ 
vision of J. L. Philips, with that part of the organization 
reporting direct to him: and that the office and clerical part 
of the organization shall be under the direct supervision of 
John Stephens and shall report direct to him; 

Fifth. That the duties of John Stephens, as specified in 
paragraph four, being confined principally to the 
1197 main office, and he of necessity living away from 
home, he — be allowed an expense account of 
$500.00 (Five Hundred Dollars) per month during the life 
of these said contracts; 

Sixth. That J. L. Philips shall have full and complete 
authority in the sale and shipping of the lumber under the 
said contracts, making whatever arrangements he sees fit 
in the way of field force and organization or by payment of 
commissions to persons or organizations already estab¬ 
lished, provided the said commissions do not exceed 25tf 
(twenty-five cents) per thousand feet on the total amount 
of lumber involved under these contracts which commis¬ 
sions shall be in addition to expenses of J. L. Philips and 
the field organization, and said commission to be reported 
as expenses in connection with the marketing of said lum¬ 
ber; 

Seventh. It is recognized that the carrying out of the 
said contracts with their widely scattered locations of lum¬ 
ber and the large amount of detail classification, investiga¬ 
tion, and work and field force, and expenses incidental 
thereto, will amount to and be of such nature as to make 
it practically impossible for the directing head to keep de¬ 
tail account of such expenditures, and it is agreed that such 
reports as J. L. Philips shall make of expenditures, in total 
or gross, shall be acceptable to both parties hereto without 
the details to support same; 
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Eighth. After payment of expenses of every kind and 
character in connection with the carrying out of said con- 

loss de- 
owed bv 
shall he 

equally divided between the parties thereto; 

Ninth. It is agreed that the parties hereto by mutual 
agreement shall select a third person to be treasurer 
119S and custodian of all money or property derived from 
or handled in connection with the said contracts and 
this agreement, and that said custodian or treasurer shall 
receive and shall pay out all funds, and that he shall be un¬ 
der the direct supervision of and report to John Stephens, 
and that lie shall make satisfactory bond for the protec- 

urnished 
is agrce¬ 
ll is bond 

for the handling* of all moneys received bv him or paid out 
by him, and that same shall be done in accord with the said 
contracts and this agreement. 

Signed in duplicate at Washington, District of Columbia. 

J. L. PHILIPS?. 

JOHN STEPHENS. 

Witness: 

ROLAND PERRY. 

Mr. Philips drew up this contract. He had nothing to 
do with the drawing up of it. He only signed the contract 
and was not there when it was dictated. It was signed in 
the Munsev Building in Washington, after he and Philips 
had signed Sales Contract No. 1, but before the Govern¬ 
ment officials had signed the latter contract. (1^. Vol. 7, 
p. S37.) " | 

In carrying out Sales Contract No. 1, Philips had charge 
of selling of all of the lumber and all of the outside work; 
the outside part of the organization. Witness personally 
did not sell a foot of the lumber. 

Witness had charge of the actual organization qf the of¬ 
fice and the details of invoicing the lumber out and the col¬ 
lection of the money, seeing that the amounts were 
1199 paid. He took care of all of the accounting work 
inside the office. (R. Vol. 7, pp. 837, 838.) 


tion of the parties hereto, and that he shall be f 
a copy of the contracts referred to and a copy of tl 
ment, and that he shall be held responsible under 


tracts and this agreement, then the net profit or 
rived from and resulting from the commission al 
the United States under the contracts referred to, 
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A conference was held between Mr. Schultz, Mr. Philips 
and himself, and they discussed the means by which he and 
Philips should proceed, and afterwards there were instruc¬ 
tions issued by someone, he presumes Mr. Schultz, as to 
how he and Philips should go about invoicing the lumber. 
They sent him and Philips a form of procedure, which ho 
and Philips were to follow in the invoicing of the lumber 
and accounting for the sale and they followed this proce¬ 
dure absolutely. (R. Yol. 7, p. 838.) 

There was an arrangement whereby the Government ap¬ 
pointed as its representative Mr. Chambers, and Mr. 
Philips acted as representative of Philips and Stephens in 
the matter of fixing prices for lumber at the different camps. 
If Chambers and Philips could not agree on the price of 
the lumber, a third man was to be appointed. (R. Yol. 7, 
pp. 838, 839.) 

When a sale of lumber was made, it was witness’s duty 
to invoice it. The data embodied in the invoice was ob¬ 
tained from the contract which was sent to the purchaser 
by Philips. Witness would have nothing to do with the 
making of the contract, and would know nothing about it 
until a copy came into his office. (R. Yol. 7, p. 839.) 

As the lumber was shipped they got the shipping tickets 
from the camps and they invoiced it out according to those 
shipping tickets at the price that was shown in the contract 
made with the purchaser. (R. Yol. 7, pp. S39, 840.) 

The witness testified over the objections and exceptions 
of counsel for defendant John L. Philips that witness ap¬ 
proved the contracts with the purchasers only so far 
1200 as the base price was concerned, merely for infor¬ 
mation of the clerks in his office. Contracts went 
across his desk and he checked them against the base price. 
His approval is not on the copy of the contract that went to 
the purchaser. It is only on the copy of the contract that 
was kept in his office, and was not supposed to leave the of¬ 
fice at all. It was merely put there as a memorandum so 
that the clerk who handled it would know that the contract 
had been across witness’ desk and that witness had checked 
it against the base price. When he checked the contract 
price against the base price, he wanted to see whether the 
lumber was being sold for as much or more or less than the 
price which the Government representative and Philips had 
agreed upon, and if he saw it was sold for as much or more 
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than the base price he let it go through and signified his ap¬ 
proval on the contract by writing his name therecn. (R. 
Vol. 7, pp. 840, 841.) 

They put in the invoice the price at which the lumber was 
sold not the base price, and reported to the Government the 
price at which it was sold, and he and Philips Collected 
their percentage on that price and no other. (R. Vol. 7, 
p. 841.) 

He was in charge of the accounting work with the Govern¬ 
ment. They sent the Government copies of the invoices. 
As he remembers, the way the proposition worked out was 
that they made about eight copies of the invoices; they sent 
them (Government) seven or eight, or six or fivb, but a 
certain number. One was sent to the Director of Sales, 
one to the Treasury Department, to whom the mohev was 
to be paid, and that was the basis on which they (Philips 
and Stephens) made their settlements. He does not know 
how many offices the invoices were sent to, but that 

1201 could be easily learned. They did not makfe settle- 

ment at the time the invoices were sent to tjie Gov¬ 
ernment. They paid them in ninety days and sent their 
check for the part the Government was supposed to get, be¬ 
ing the full price less 12%. (P. Vol. 7, pp. 841-8412.) 

Witness never received from any of the purchasers of 
the lumber any money in addition to the invoice price; that 
is, he did not and the company did not that he knows any¬ 
thing about, and he is sure they did not, or he would have 
known it. (R. Vol. 6, p. 842.) 

1202 If the evidence shows, or tends to show, that J. L. 
Philips received money from purchasers in addi¬ 
tion to the invoice price, he would say that he absolutely 
knew nothing about it. Not until considerably late}' did he 
begin to hear that money was being received. Hb had a 
talk with Philips concerning the collection of thist money 
about the time of the indictment, and Philips told him that 
he (witness) had made an arrangement with somt of the 
people by which Philips shared in any profit that might 
have been made in the lumber they sold. 

He does not recall whether Philips mentioned a single 
name or not, and he did not press Philips for the ififorma- 
tion. (R. Vol. 7, p. 843.) j 

Philips told him that he had considered the contract as 
a sales contract, and that he, Philips, had gone in with some 
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of the people that had bought the lumber, and had made 
some money out of it. Whether Philips mentioned any of 
them he does not recall. (P. Yol. 7, pp. 843, 844.) 

Philips did not tell him anything about the Van Gunten 
deal. Philips did not tell him of any arrangement, he. 
Philips, had knowledge of under which Chambers obtained 
money from any of the purchasers of Philips and Stephens. 
Philips did not tell him anything about the Rachlin deal. 

Tie thinks Philips did mention Robinson and Daugherty 
and McKev. Philips told him that he, Philips, had shared 
profits with Robinson in the Robinson transaction. Philips 
told him as he remembers, that he, Philips, had made 
$90,000 out of the whole proposition. (R. Yol. 7, pp. 844, 
845.) 

He knew that Robinson had been an official of a company 
in which J. L. Philips was interested, but in which Robinson 
had not been interested for quite a while. 

1203 He knew this when invoices came through for a 
sale to Robinson of lumber. He did not know prior 
to the time the invoices came through that Robinson had 
offices in the office of J. L. Philips & Company. (R. Yol. 7, 
p. 845.) 

He remembers very distinctly that Philips told him that 
the Nashville lumber had been sold to the Eitzen-Touart 
people. Philips did not tell him that he, Philips, had made 
an arrangement for making a profit out of the sale. 

He knew the Eitzen-Touart Corporation at Pensacola, 
Florida. ( R. Yol. 7, p.846.) 

The witness testified over the objections and exceptions 
of counsel for defendant John L. Philips that when the in¬ 
voices went through purporting to be a sale of lumber to 
the Eitzen-Touart Company, he did not know that the 
Eitzen-Touart Company, to which the sale of the Nashville 
lumber had been made, was not the corporation, but a part¬ 
nership consisting of Gus Eitzen, M. A. Touart and Charles 
Philips, Jr. (R. V.o\. 7, p. 846.) 

He was not told'about that at all. He learned about it 
after the thing was all over, but Charles Philips never 
signed the check or letter that came to his office as long as 
witness was there that he knew about, but he heard about 
J. L. Philips being up there about the time of the indict¬ 
ment. (R. Vol. 7, p. 847.) He doesn’t know C. C. Arnett. 
He never discussed the Eitzen-Touart situation with Eitzen, 
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Touart, Charles Philips, Jr., or C. C. Arnett. (R. Vc|l. 7, p. 

847. ) 

Philips told him one night here in Washington, that he, 
Philips, had an arrangement with Daugherty by ! which 
Philips shared in the profits made from the resale of the 
Daugherty-McKey stuff, but at the time of the Sale to 
Daugherty & McKev, he knew nothing about Philips’ ar¬ 
rangement in sharing in the profits. (R. Vol. 7, pp. 847, 

848. ) Philips told him nothing about the sale to the Muel¬ 
ler Coal and Lumber Company, or receiving money from 

them. (R. Vol. 7, p. 848.) 

1204 Philips never told him anything about the sale of 
lumber to the Hamilton Lumber & Manufacturing 
Company or the receipt of money in this transaction, in 
addition to the invoice price or about Chambers receiving 
any money from the Hamilton Lumber & Manufacturing 
Company. (R. Vol. 7, p. 848.) 

Philips never told him anything about the sale of lumber 
to the Close Lumber & Trading Company, or whether any 
money had been paid by that Company, in additiorj to the 
invoice price. (R. Vol. 7, p. 849.) ! 

Philips did not tell him anything about money received 
from the Wootten Lumber Company, in addition to the in¬ 
voice price. (R. Vol. 7, p. S49.) 

He knew about the Natwick sale, but didn’t kno^f about 
any money being received. (R. Vol. 7, p. S49.) 

Philips did not tell him about the arrangement he, 
Philips, had with Frank Sullivan for the payment of any 
money in addition to the invoice price. Philips did tell him 
something about the transaction with Robinson ahd the 
transaction with Daugherty-McKey Company, but this was 
about the time, or after the indictment. (R. Vol. 7, p. 849.) 

He knows Roland Perry, who witnessed the contract be¬ 
tween Philips and Stephens. (Pltff’s. Exh. 115). Perry 
was in charge of the Georgia-Florida Emergency Bureau 
office during the war. Philips and Stephens came up here 
about the time this bureau ceased to function, and for a 
while used the office of the Georgia-Florida Emergency 
Bureau. Philips used Perry on the sale of some housing 
lumber on a commission basis, as he remembers, after the 
war. (R. Vol. 7, p. 850.) 

He saw Perry frequently. He does not know h^w long 
Perry was with Philips, but Perry and Herrell bought some 
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lumber from Philips and Stephens which they resold and 
for which they paid although the lumber was sold to Mr. 
Herrell and he doesn’t think Perry’s name was men- 

1205 tioned with the transaction. (R. Vol. 7, p. 850.) 

He thinks Perry was operating on a commission 
basis and was not on the payroll. Philips used Perry as he 
did other men in handling lumber in different parts of the 
countrv. He does not think Perrv was used on anv of this 
Government lumber. He thinks it was on housing corpo¬ 
ration lumber, the wav he remembers it, but his memory 
would have to be refreshed. He does not think 
Perry’s name ever appeared on any of Philips and 

1206 Stephens’ payrolls. He does not think Perry was on 
a monthly payroll status. (R. Vol. 7, p. S51.) 

When he refers to Perrv handling lumber on a coinmis- 
sion basis, he means on housing corporation lumber, which 
was under a separate and distinct contract. (R. Vol. 7, p. 
852.) 

He does not remember Perrv ever getting a check from 
Philips and Stephens for salary, and if he had been working 
on Philips and Stephens lumber, Perry very probably 
would have been on a salary basis, and he does not remem¬ 
ber his ever getting a check from Philips and Stephens for 
salary. (R. Vol. 7, pp. S52, 853.) 

He does not know anything about relationship between 
Philips and Perry or does not think their relationships 
were very close or very friendly. (R. Vol. 7, p. 853.) 

During the entire handling of the transaction under Sales 
Contract Xo. 1, Philips and Stephens never bought a foot of 
the lumber themselves. Philips and Stephens sold the 
lumber to other parties. (R. Vol. 7, p. 853.) 

Philips and Stephens never paid the Government any 
money for the lumber except as they received it from pur¬ 
chasers. (R. Vol. 7, p. 854.) 

Witness stated that the outline of procedure (Plain¬ 
tiff’s Exhibit Xo. 116) was received in their office from 
Captain Schultz, and was the procedure that was acted 
upon in their office. (R. Vol. 7, p. 856.) 

Upon cross examination by counsel for defendant John 
L. Philips, the witness testified as follows: 

Philips and Stephens paid the invoice price to the Gov¬ 
ernment within ninety days, without regard as to when 
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their purchasers paid Philips and Stephens. If Philips and 
Stephens should happen to sell any of this lumber below 
the base price, Philips and Stephens would have to pay the 
Government the base price any way. (R. Vol. 7. p. 857.) 

At the time this contract was entered into there 

1207 was a falling lumber market, which continued until 
March, 1919, when the turn came, and tlje lumber 

market began to go up, and went up, not rapidly at first, but 
gradually. Along about January of the next year they had 
what they called a run-away market, and that continued not 
very long. The drop came about July or August, 1920. 
(R. Vol. 7, p. 858.) 

Philips was the field man and witness was the office man 
in the operation of the contract, and Philips had entire 
charge of the sales of the lumber, the employment of assist¬ 
ants and whether these assistants were paid on a salary or 
commission basis. (R. Vol. 7, pp. 858, 859.) 

On every contract that went through the office of Philips 
and Stephens his approval appears. His approval merely 
appears on the office copy and not on the other copies. The 
approval on the contract was only for the us<^ of their 
clerks, to show that it had gone across his desk| He put 
the word 44 approved’’ instead of “0. K.”, shoiving that 
he had a copy of the base price on his desk as agreed to by 
Philips and Chambers, and the only thing he did was to 
check them against the base price and if they were right, 
he wrote the word 44 approved” and sent them to Mr. Car¬ 
lin, who put them on the records. (R. Vol. 7, pp. 859, S60.) 

He read the contracts, but it would not have fnade any 
difference under his agreement with Philips because he 
agreed to let Philips handle that proposition and unless he 
wanted to take legal steps it would not have maqe any dif¬ 
ference. He had confidence in Philips and in his own in¬ 
telligence to read a contract he had made. (R. Vol. 7, p. 
860.) | 

About the time the base price was being fixe^l, he and 
Philips were not in daily and nightly or even irj frequent 
conferences about the matter. He is morally cer- 

1208 tain that he and Philips talked it over and decided 
about what they thought the base price [would be. 

One conference would probably be sufficient. (R. Vol. 7, 

p. 861.) 

54—5238, 5239 
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The lumber was worth so much according* to Philips 7 
idea of the character of the lumber. If the lumber was 
worth so much in one place, it would be worth more or less 
in another place, depending on the freight rate and its 
ability to get to a point to which it could be sold, so, when 
the price was obtained as to one proposition, one could 
figure out the whole thing if all the lumber was all of the 
same character. It did not take any great deal of time if 
one was familiar with the market to decide what the lumber 
should be worth. The base price was changed once a month 
for the purpose of having the base price coming to as near 
to an adjustment with the actual current price from month 
to month. He studied and paid attention to the base price 
and changes in the base price in connection with his study 
of market conditions. The price conformed fairly and 
fully to the market prices according to the way they sold 
the lumber, a grade of lumber No. 2 common and better, the 
prices were alright. He did not see any lumber. The grade 
of the lumber was as represented, the prices of the lumber 
were as good. (R. Vol. 7, p. 862.) 

The Government did the grading of the lumber. The lum¬ 
ber was all sold, with a little exception, as No. 2 common 
and better, and Philips and Stephens had no responsibility 
about that. (R. Vol. 7, pp. 862, 863.) 

1209 On the checking of the price against the base 
price, he paid attention to the financial part, the 
credit or liabilitv. He also read and considered the terms 

m/ 

of the contracts, the time of shipment, etc., and if he found 
these things alright, he approved them and upon his ap¬ 
proval they went on the books of Philips and Stephens, as 
purchasers of lumber from Philips and Stephens, on the 
terms as to price and terms of payment as specified in 
the contract. (R. Vol. 7, p. 864.) 

The financial responsibility of the purchaser of the lum¬ 
ber was one of the chances they took in the handling of the 
contract. That was discussed in the proposition of the 12 
per cent. It was made large enough so as to cover any loss 
Philips and Stephens might have from bad accounts. That 
was one of the things that was brought out in making it 
12 per cent instead of 5 per cent, as the Government wanted 
originally; or 20 per cent, as they wanted it. They thought 
there would probably be some loss in it, and they would 
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liave to stand it; the Government would not stand flie loss. 
(R. Vol. 7, pp. 864, 865.) 

It was not clear to him that when Philips and Stephens 
sold the lumber the purchaser was their purchaser instead 
of the Government’s. It was clear to him that if tlliev sold 
the lumber and did not collect for it that they would be 
responsible. It was not clear to him that the purchaser 
was from Philips and Stephens and not from the Govern¬ 
ment. (R. Vol. 7, p. 865.) 

• He construed Sales Contract No. 1 as an ageiicy con¬ 

tract. (R. Vol. 7, p. 868.) | 

1210 Philips and Stephens were told that a Jaw had 

been passed by which the Government could not pay a 
commission on the sale of any of its property. Ajs he re¬ 
members it, the Government would have to draw [he con¬ 
tract in this manner, where they apparently would have to 
buy this lumber, because that was the only way the Govern¬ 
ment could handle it. It was his understanding, though, in 
talking with Mr. Morse, that this was to be more of a sub¬ 
terfuge to get around the fact that the Government could 
not make a commission contract. (R. Vol. 7, pp. 86$, 870.) 

This was suggested by the Government. He and Philips 
were perfectly willing to take it on a commission contract. 
The word 44 subterfuge” used by him is probably badly 
chosen, but that was the meaning, namely, that the Govern¬ 
ment wanted to get around the law that had been passed or 
was on the statutes, that he knew nothing about, and he does 
not think anybody else knew anything about when the thing 
started. His recollection is that suggestion was rjaade by 
one of the lawyers for the Government. He does not think 
it was Morse or Humphrey. It may have been S'aeger or 
Schultz. (R. Vol. 7, p. 870.) 

Philips & Stephens had no lawyers there. (R. Viol. 7, p. 
870.) 

• He recalls very distinctly that on the morning following 
the meeting of January 20, 1919, he and Philips weift to the 
office of Mr. Humphrey, but he has no recollection of 
Humphrey giving to him and Philips a skeleton of a pro¬ 
posed contract or any memorandum at the time. (R. Vol. 
7, p. 872.) 

■ He remembers there were several drafts of the proposed 
contract at the time. (R. Vol. 7, p. 873.) 
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He and Philips gave a bond. The bond was given to 
guarantee the payment of that lumber that they should take 
over on the first day of August if it was not sold by that 
time, and pay for it. It did not say when they should pay 
for it, but that they should pay for it. The next 

1211 thing that bond was given for was for faithful per¬ 
formance, and whether or not they collected for it 

they had to pay. (R. Vol. 7, p. 874.) 

It meant substantially that the purchaser should execute 
a bond to guarantee the payment for the material pur¬ 
chased ultimately. (R. Vol. 7, p. 874.) 

He put his name to the contract understanding that 
Philips and Stephens were to do the best they could for the 
Government. It was his understanding that if lumber was 
not sold by the first of August, that Philips and Stephens 
woud have to take it. (R. Vol. 7, p. S75.) 

Upon cross examination by counsel for defendant Frank 
T. Sullivan, the witness testified as follows: 

He knew that the surplus lumber of the Air Service was 
sold to Frank T. Sullivan, and he later approved the con¬ 
tract. (R. Vol. 7, p. 877.) 

The making of the terms and the details of that were car¬ 
ried out by Philips in the first instance. Philips may have 
introduced him to Sullivan about the end of July, 1919, when 
Sullivan came down and made the contract for the surplus 
lumber in the Airplane Service, but he does not remember 
meeting Sullivan until the case started in Washington. (R. 
Vol. 7, p. 878.) 

Upon cross examination by counsel for the defendants 
the Executors of the Estate of George M. Chambers, the 
witness testified as follows: 

He knew George M. Chambers very well. He knew him 
in connection with the sale of the lumber. Chambers was 
the Government expert who was supposed to fix the price. 
Chambers was appointed by the Government to fix the price 
in connection with the representative Philips & Stephens 
might appoint. He did not recommend Chambers 

1212 for appointment. They did not have an opportunity 
to recommend anybody, but Major Mason Cook 

would have been his choice if he had been asked to recom- 
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mend someone. He docs not know who would have been 
Philips’ choice. (R. Vol. 7, p. 879.) 

He did not know Chambers was selling any of this lum¬ 
ber or interested in the sale of it until he heard someone 
testify thereto in the trial of this case. (R. Vol. 7, p. 879.) 

He had known Chambers about 20 years. He knew Cham¬ 
bers when the latter was in the lumber department of the 
Baltimore & Ohio Railroad in Baltimore, and tie knew 
Chambers in Newark. He knew Chambers’ reputation for 


integrity and honesty to be the very best. (R. Vol. 7, pp. 

880, 88i.) 

Upon cross examination by counsel for the defendant the 
Fidelity and Deposit Company of Maryland, the witness 
testified as follows: 


He left Washington before the sale of the hardwood lum¬ 
ber to Sullivan, and that was handled bv Philips exclusively. 
(R. Vol. 7, p. 881.) 


Upon examination by his own counsel the witness testi¬ 


fied as follows: 


So far as he acted or had any knowledge he never re¬ 
ceived any money in regard to the sale of this lumber other 
than which was in the contract prices, and for whicjh account 
was made to the Government. No company in which he 
owned a share of stock or in which he had any influence 
handled a foot of the lumber in any way, shape, form or 
fashion. He sold none of this lumber to any company or 
partnership in which he had any interest. (R. f\ r ol. 7, p. 
881.) 

There was never any contract passed over his desk in 
which there was participation by any company or 
1213 any individual with whom he was connected or in 
which he had any interest, or from which l^e ever re¬ 
ceived a dollar other than what was derived froija the con¬ 
tract prices. (R. Vol. 7, p. 882.) 

Upon further cross examination by counsel for defendant 
Frank T. Sullivan, the witness testified as follows: 

Philips and Stephens paid the Government $246,000.00 
more than the base price, less the 12% discount^ This is 
from memory and he cannot remember the exact figures,— 
that Sullivan’s part of it was somewhere around $75,000.00 


826 


JOHN L. PHILIPS ET AL. VS. 


that he paid over and above the base price. (B. Vol. 7, 
p. 883.) 

Upon redirect examination by counsel for plaintiff, the 
witness testified as follows: 

Philips and Stephens never sold any lumber in a single 
instance at less than the base price. He does not recall 
any instance in which Philips and Stephens paid the Gov¬ 
ernment for lumber on which thev did not collect from their 
customers, except in the case of a small amount in connec¬ 
tion with a man named J. I. M. Wilson, that they lost some 
money on, and about $14,000 they had to return to Mr. 
Vaughan in Texas, that they were supposed to get from 
Eitzen and Touart. Philips personally should have stood 
the latter amount. (K. Vol. 7, pp. 8S3, 884.) 

At the conclusion of their operations he and Philips di¬ 
vided as their profits a little less than $100,000, apiece. 
That was the profit after all expenses had been deducted. 
He and Philips drew about $2,000 a month for about six 
months that was not included in this proposition, as he re¬ 
members it. (B. Vol. 7, p. 884.) 

Upon recross examination by counsel for defendant John 
L. Philips, the witness testified as follows: 

Philips and Stephens also lost some money on the Lee 
Herrell contract, about a thousand dollars, and about 
$1,000 on J. I. M. Wilson. (B. Vol. 7, p. SS5.) 

1214 Thereupon the defendant Frank T. Sullivan was 
called as a witness by the plaintiff, and testified as 

follows: 

He is engaged in the lumber business, and was in the 
lumber business at Buffalo in 1919 and 1920. He has known 
defendant J. L. Philips and defendant John Stephens 

1215 since 1919. (B. Vol. 7, p. 887.) 

He purchased Air Service lumber from defendants 
J. L. Philips and John Stephens in 1919. (B. Vol. 7, p. 

887.) 

The witness was shown 38 contracts entered into between 
himself and J. L. Philips and John Stephens for the pur¬ 
chase of Air Service lumber, 37 of which contracts pertain 
to Air Service softwoods at different projects, and bear 
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date of July 30, 1919, and one contract of April 28, 1920, 
pertaining to Air Service hardwood, all of which contracts 
the witness identified. (R. Vol. 7, pp. 889-891.) 

The Air Service softwood contracts between Sullivan 
and Philips and Stephens, all bearing date of July 30, 1919, 
were offered in evidence by counsel for plaintiff and ad¬ 
mitted as plaintiff’s Exhibits Nos. 117 to 154, inclusive 
(R. Vol. 7, p. 891) Plaintiff’s Exhibit No. 117, beijig as fol¬ 
lows : 

1216 J. L. Philips and John Stephens, 708 Thirteenth 
Street N. W., Washington, D. C. 

July 30, 1919. 

Mr. Frank T. Sullivan, 

Buffalo, N. Y. 

Dear Sir: 

Under authoritv conferred on us bv Director of Sales 
Contract No. 1, we have agreed to sell and deliyer to you 
and you have agreed to purchase from us, receiv^ and pay 
for the following described lumber on terms and Conditions 
hereinafter set forth: 

Location of Lumber.—Plant of Standard Aircraft Corp., 
Plainfield, N. J. 

Lumber Sold and Purchased.—All the Pine, Spruce, Fir 
and Hemlock lumber located as described above junder the 
jurisdiction of the Aircraft Production Board of the United 
States War Department, declared surplus by the United 
States and not heretofore used by the United States for its 
own purposes. 

Quality of Lumber and Price.—Spruce and Fir: # 2 
Clear and better (“G” list. West Coast Lumbermen’s Asso¬ 
ciation rules), 4 inches and wider by five feet ajnd longer. 
Price $38.00 per thousand feet. All Spruce andjFir below 
grade of #2 Clear and better which is sound and is 4 inches 
and wider 5 feet and longer, to be classified as Merchant¬ 
able, Price, $35.00 per thousand feet. Pine and Hemlock: 
Pine and Hemlock to be inspected for grade of #2 Common 
and/or better of Yellow Pine under rules of inspection of 
the Southern Pine Association; Price, $27.00 per thousand 
feet. All Pine and Hemlock below this grade off #2 Com- 
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mon to be classified as cull or rejected lumber and accepted 
at half price, $13.50 per thousand feet. All lumber less than 
4 inches wide and/or 5 feet long is to be classified 
1217 as scrap and price is to be $10.00 per thousand feet, 
and it being impossible to tally or inspect this scrap 
lumber, the quantity is to be determined on basis of rail¬ 
road scale weight after cars are loaded on basis of 3,000 
lbs. per 1,000 feet board measure for Spruce and 3,300 lbs. 
per 1,000 feet board measure for Fir, Pine and Hemlock. 
All prices are F. O .B. cars loading point. 

Inspection; Tally .—The lumber is to be inspected and tal¬ 
lied (except as specified above) by representative of 
United States and your representative at the time and point 
of loading and this inspection and tally is to be final and the 
basis on which the lumber is to be accepted and paid for. 

Loading .—The lumber is to be loaded on cars by and at 
the expense of the United States. 

Time of Shipment .—Start promptly and complete in 90 
(ninety) days. 

Terms; Payment .—Net cash without discount within one 
week from date of loading, you to remit us each Monday 
for all invoices received by you during the preceding week, 
and in addition vou are to send us within ten days from the 
date of this contract bond in satisfactory bonding company 
for $10,000.00 guaranteeing faithful performance of this 
contract. 


Verv trulv vours, 

V * m J 


J. L. PHILIPS AND 
JOHN STEPHENS, 
By J. W. PHILIPS. 


JLP :SK. 

I accept the foregoing. 

FRANK L. SULLIVAN. 


It is hereby stipulated by and between counsel 
1218 for plaintiff and counsel for defendants that all of 
the 37 Air Service softwood contracts entered into 
between Sullivan and Philips and Stephens were dated 
July 30, 1919; that the terms, arrangement and phrase¬ 
ology of all of these contracts are similar and identical 
to the above contract (plaintiff’s Exhibit No. 117), except 
as to the location of the lumber covered by each of the 
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contracts, the respective location of the lumber covered 
by the other contracts being 1 as follows: 


Plaintiff’s 
Exhibit No. 


Location of lumber. 


I*- 

k. 

wa. 


g, Ohio. 
Dayton, 


118 Plant(s) of Fisher Body Company, Detroit, Michigan. 

119 Plant of Packard Motor Car Company, Detroit, Mich¬ 
igan. 

120 Plant of Breese Aircraft Corporation, Farmjingdale, 

L. I., N. Y. 

121 West Woodworking Co., Chicago, Illinois. 

122 J. W. Pinnell Lumber Co., Kokomo, Inch 

123 Springfield Aircraft Corporation, Springfielcj, Mass. 

124 J. W. Pinnell Lumber Co., Shelbyville, Indian; 

125 J. W. Pinnell Lumber Co., Noblesville, Indian; 

126 Plant of E. & J. Kern Company, Newark, N. J 

127 Plant of Spalding Mfg. Co., Grinnell, Io 

1219 128 Plant(s) of Thomas-Morse, Ithaca, X. Y. 

129 Plant of Dayton-Wright Co., Miamisbur; 

130 Plant(s) of Dayton-Wright Airplane Co., 

Ohio. 

131 Plant of Wilson Body Co., Bay City, Michigaii. 

132 Plant of Haves-Ionia Co., Grand Rapids, Michigan. 

133 Plant of Lewis Spring & Axle Co., Jackson, Michigan. 

134 The Ridgely-Trimmer Co., Springfield, Ohio. 

135 Plant of Butler & Howell, New Brunswick, X|. J. 

136 Skipped. | 

137 Plant of Hayes-Ionia Co., Ionia, Mich. 

138 Plant of Grand Rapids Airplane Co., Grand jRapids, 

Michigan. 

139 Wright-Martin Aircraft Corporation, New Brunswick, 

N. J. 

140 Plant of Rubav Co., Cleveland, Ohio. 

141 Starr Piano Co., Richmond, Indiana. 

142 Plant(s) of Standard Aircraft Co., Elizabeth, New 

Jersey. 

143 Plant of Engle Aircraft Co., Niles, Ohio. 

144 Plant of Chicago Lumber & Coal, Co., Chicago, 

1220 Ill. 

145 Plant of West Virginia Aircraft Co., Miheeling, 


W. Va. 

146 Plant of Lewis & Vought, Astoria, L. I., N. Y. 
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147 Plant(s), Curtis Aeroplane Company, Buffalo, New 

York. 

148 Plant of Sturtevant Aircraft Company, Boston, Mass. 

149 W. F. Stewart Co., Flint, Michigan. 

150 Plant of Thomas Morse Co., Ithaca, N. Y. 

151 Plant of Metz Co., Waltham, Mass. 

152 Plant of Ordnance Eng. Co., Astoria, L. I., N. Y. 

153 Plant of L. W. F. Eng. Co., Brooklyn, New York. 

154 Plant of Walton Body Co., New York, N. Y. 

1221 A contract of April 28, 1920, between J. L. Philips 
and John Stephens and Frank T. Sullivan, per¬ 
taining to the Air Service hardwood lumber sold to Sulli- 
van by Philips and Stephens in connection with the claim 
for shortage in deliveries of Air Service softwood was 
offered in evidence by counsel for plaintiff and admitted 
as plaintiff’s Exhibit No. 155 (P. Yol. 7, p. 891), and is 
as follows: 

J. L. Philips and John Stephens, 708 Thirteenth Street 

Northwest, Washington, D. C. 

April 28, 1920. 

Mr. Frank T. Sullivan, 

Buffalo, New York. 

Dear Sir: 

Under authority conferred on us by Director of Sales 
Contract No. 1, we have sold and agreed to deliver to you 
and you have purchased from us and agreed to receive and 
pay for the following described material on the following 
terms and conditions: 

Locations , species and quantities of lumber .—The follow¬ 
ing hardwood lumber of the species specified and in quan¬ 
tity not to exceed the quantities listed below; these quan¬ 
tities being approximate and more or less, it being under¬ 
stood and agreed that we are selling you and you are 
receiving and paying for the surplus material owned by 
the Air Service of these approximate quantities; we not 
being obligated to deliver nor you being obligated to 
receive any more or less than is actually there declared 
surplus and turned over by the Air Service, regardless 
of quantity specified below: 
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1222 Ash Buffalo, N. Y. 

Elm Hayes-Ionia Co., Grand Rapids, 

Mich. ... . 

Walnut Buffalo, N. Y. .;. 

Simpson Co., Owensboro, Kv. . . 

Dayton, Ohio . 

Detroit, Michigan . 

Fisher Body Co., Detroit, Mich. . 
Newark (unless already shipped 

to Dayton) . 

Oak Newark, N. J. .. 

Mahogany Buffalo, N. Y. 

Hickory 

Birch 

Beach 

Bassivood 

Cherry Buffalo, N. Y. 

Richmond, Jnd. (Unless already 

moved . 

Davton Warehouse—Davton to 

Dayton/ . 

Brighton Warehouse, Brighton, 

Mass. 

Newark, Ohio . 


66>,000 feet 

4(1,000 “ 
1,308,884 “ 
3^,179 “ 

1,99*4,512 “ 
(|,219 “ 
9.1.0S9 “ 

13,000 “ 
1,910 “ 
107,332 “ 
19 “ 
63,379 “ 
38 “ 
1,014 “ 
4^,930 “ 

16,197 “ 

241,703 “ 

1,112 “ 
7^,000 “ 


Inspection; tally .—The lumber is to be inspected and 
tallied by a representative of the Air Service <1nd your 
representative at the time and point of loading and this 
inspection and tally is to be final. Both these safd repre¬ 
sentatives shall sign the inspection and loading certificates 
which shall be basis for payment. 


Loading .—Lumber to be loaded bv and at the 
of the Air Service. 


expense 


Time of Shipment .—Commence promptly and Complete 

in 90 davs from date. 

•» 

Quality of Lumber .—All lumber will be grafted and 
measured in accordance with National Hardwood Lumber 
Association rules. All stained stock that will not 
1223 work out in dressing, all badlv warped and/or 
cupped and/or checked and/or split lumber, to be 
classified as rejects. All lumber thick and thin and poorly 
manufactured, to be measured as of next standard thick¬ 
ness, that is, 8/4 as 6/4, etc. 
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Price .—For all #2 Common and/or better, as specified 
above, per thousand feet B. M., $115.00. For all culls or 
rejects or lumber below grade of zr2 Common, per thou¬ 
sand feet B. M., $25.00. 

Terms: Payment. —Net cash without discount within ten 
da vs from date of loading. 

J. L. PHILIPS and 
JOHN STEPHENS, 
By J. W. PHILIPS. 

JLP :SK. 

I accept the foregoing. 1 

FRANK T. SULLIVAN. 

J. L. Philips and John Stephens, 708 Thirteenth Street 

Northwest, Washington, D. C. 

! April 29, 1920. 

Mr. Frank T. Sullivan, 

Buffalo, N. Y. 

Dear Sir: 

Please refer to contract covering hardwoods, dated April 
28th, 2d page, paragraph dealing with quality of material, 
and note sixth word of fifth line reads “fullv” manufac- 
tured. 

This is a typographical error and the word should be 
“poorly ? ' manufactured. 

We have corrected our copy of the contract here and 

will you please correct your copy and attach this letter 

to same as your authority for this correction. 

• * 

1224 Very trulv yours, 

J. L. PHILIPS and 
JOHN STEPHENS, 

! By J. W. PHILIPS. 

jlp ;sk. 

Received May 1, 1920. 

Answered-,-. 

Defendant Frank T. Sullivan’s examination continued as 
follows: 

The following thereupon occurred: 

Q. Now, Mr. Sullivan, did you send to the defendant 
J. L. Philips any checks on account of profits realized by 
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you on the sale of the lumber? (After a pause.) Do you 
understand the question Mr. Sullivan? A. No, jl would 
like to have it repeated. 


The question was repeated by the reporter, and after 
some discussion between counsel and the Court, witness 
was again requested to answer the question, and then 
stated: 

“I cannot answer that question without going into it a 
little further, sir; I had a partner in the resale of the 
lumber which I purchased from Philips and Stephens.” 
(R. Vol. 7, pp. 891-893.) 


The witness continued to the following effect: 


He paid J. L. Philips and John Stephens tliei contract 
price of the lumber covered by these contracts, including 
the contract of April 28, 1920. (R. Vol. 7, p. 891.) 

He cannot answer the question whether he sefcit to the 
defendant J. L. Philips any checks on account of profits 
realized by him on the sale of the lumber purchased from 
Philips and Stephens without going into it a little further. 

(R. Vol. 7, pp. 891-893.)" 


1225 He had a partner in the resale of the lumber, a 
man named Magness, in New York City. [He could 
not tell Magness’ initials offhand. He has it written down. 
He was introduced to Magness by J. L. Philips at the 
Raleigh Hotel in Washington, in July, 1919. On Ithis occa¬ 
sion he was in Washington bidding on the softwood lumber 
of the Air Service trying to buy same from Philips and 
Stephens, and at one conference Philips said that one-half 
of the Air Service lumber, he, Philips, had actual- prom¬ 
ised to Magness. 

The witness continued: “I told him I was not as inter¬ 
ested then as I would have been if I could have got the 
whole of it because it meant opposition in the sale.” Mr. 
Philips said, “Do you know Mr. Magness?” I said, “No.” 
“Well,” he said, “Sullivan, he is a good lumberman, a 
very responsible man, and you ought to meet him. Maybe 
you and he can get your ideas together”. “I was intro¬ 
duced to Mr. Magness and we spent some hours talking this 
proposition over, with the result that we formed |a partner¬ 
ship”. Witness and Magness formed the p4rtnership. 
Philips was not there at the time. (R. Vol. 7, pp. 893-894.) 
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The partnership agreement between Magness and himself 
was in writing. lie does not have the agreement 

1226 with him, has no idea where it is and does not know 
whether he lost the agreement. Magness had the 

agreement prepared by the stenographer at the hotel and 
gave him a copy, which he took home, but does not know 
where it is now. lie put it in the safe in his office and has 
not seen it in five years. He looked for it two weeks ago 
and he looked for it last week. (R. Yol. 7, pp. 895, 896.) 

The arrangement that he had with Magness was that 
Magness was to help finance the proposition whenever it 
needed financing, but that Magness was in no way to inter¬ 
fere with him in the:sale of the lumber unless he requested 
Magness ? assistance, and he and Magness were to split fifty- 
fifty on the profits of all the lumber he was buying from 
Philips and Stephens. He had not known Magness before 
Philips introduced Magness to him. He knew nothing of 
Magness ’ financial responsibility, except what Philips told 
him, which was that Magness was very responsible finan¬ 
cially. He did not know of his own knowledge whether 
Magness had any financial standing, but took Philips’ word 
for it. Philips was the man they were buying the lumber 
from. (R. Yol. 7, pp. 896-897.) 

The following thereupon transpired: 

Q. Now, you did divide the profits you made on this 
lumber then—on the Government lumber. You made a divi¬ 
sion of the profits, 50 per cent to yourself, and 50 per cent 
to whom? A. I made a division of the profits I made on 
the Philips and Stephens lumber, 50 per cent to myself 
and 50 per cent to Mr. Magnus. (R. Yol. 7, p. 897.) 

1227 As the thing developed Magness had very little— 
practically nothing to do with the handling of the 

lumber. The proposition did not need any financing. He 
would have needed a lot of financial help if it had not been 
for the fact that they struck a runaway market, and he 
made such terms as lumbermen could not ordinarily make 
with their customers. (R. Yol. 7, pp. 897, 898.) 

Witness could not give an estimate of his financial worth 
at the time he made the contract with Philips and 
Stephens, without looking at his records. In payment of 
half of these profits, for sometime checks were sent direct 
to Magness in New York City. (R. Yol. 7, p. 898.) 
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He does not remember Magness’ address. These checks 
were payable to Magness. He has no idea of the ^mount 
of the checks payable to Magness. This applied to some of 
the first checks. Later, J. L. Philips came to Buffalo with 
an order and a letter from Magness saying that Magness 
was leaving on an extended business trip to Cuba, and in 
the interval to please pay Magness’ profits or Magness’ 
portion of the interest to J. L. Philips. 

After this order the payments were made by checks pay¬ 
able to J. L. Philips, except, “I think there was one occa¬ 
sion, Mr. Ward—my office told me after the casd there. 
There was one case that either Mr. Magness or Mr. Philips, 
I don’t recall personally which, came there and asked if 
we could not buy them some bonds, some libertv bonds. I 
learned my office had a surplus amount, and gave them 
some. I don’t know the exact transaction, but it was checks 
entirely barring these one or two instances which I am not 
familiar with at all”. Witness could not recall whether 
the checks were mailed to J. L. Philips at New York City. 
He stated, “Sometimes Mr. Philips has been m Buf- 

1228 falo, and maybe he got some. I think some of them 
were mailed here to Washington. That is a detail I 

don’t remember”. Witness does not recall the date of the 
order from Magness. (R. Vol 7, pp. 899-900.) 

The total amount of the profits that were divided accord¬ 
ing to his accountant’s statement were $79,436.15 for 1919, 
and $165,733.69, for 1920. In connection with the division 
of the profits he does not know if it was true that approxi¬ 
mately $50,000 was paid to Magness and the remainder 
direct to J. L. Philips. (R. Vol. 7, pp. 900, 901.) 

1229 He has not with him the order from Magness, pre¬ 
sented to him by Philips in which Magness requested 

that payments be made direct to J. L. Philips. I^e filed 
the order in the regular way in the safe. It is not in there 
now. He has looked for it. In answer to the question, 
whether his safe was rifled by burglars, witness testified, 
“I don't know whether you would call it burglars or not; 
my safe was^rifled four or five different times”. This was 
just before he was indicted. (R. Vol. 7, p. 902.) 

He did not know whether he purchased, on or abojit Jan¬ 
uary 19, 1920, $7,500.00 worth of Liberty bonds of Victor, 
Commons & Company of Buffalo. He did not testify that 
he bought some bonds. He said that they paid the^u. He 
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probably never saw the bonds or bought them. His book¬ 
keeping department told him that at one time a payment 
going to Mr. Magness or to Mr. Philips was paid in bonds. 
He would not know whether this was $7,500.00 in bonds, as 
they were buying bonds themselves all the time. (R. Yol. 
7, pp. 902, 903.) 

He does not have the cancelled checks that were paid to 
Magness or J. I,. Philips. He does not know where they 
are. He looked for them before he came to this proceed¬ 
ing. He had a subpoena duces tecum to bring everything 
for the years, 1919, 1920, 1921 and 1922, including these 
checks. He looked for the checks and did not find them. 
He does not know what had been done with them. It is 
probable that he did not see them when they went out. The 
custodian of the books in his office at this time is his book¬ 
keeper, a Miss Hanson. He had three bookkeepers at the 
time the checks in question were issued, but he would have 
to refresh his memorv a little as to who thcv were. Miss 
Hanson was with him at the time as a bookkeeper. 

1230 He would not say she was chief bookkeeper because 
tliev have accounts in there a good deal of the time. 

4 C 

He absolutely does not know what became of those checks. 
(R. Yol. 7, pp. 904-907.) 

He did not bring with him his book or books, which show 
the money received on the sale of this Government lumber. 
He did have such book or books, but what became of 

1231 same he has no idea. He has not anv at this time. 

* 

He last saw the book in his office in earlv 1923. He 

* 

looked for it when lie received the subpoena and could not 
find it. He inquired of his office force whether those records 
were there or not. They did not account to him in any way 
for them. They said the books had not been seen by them 
since the books had been taken to witness’ home, # 64 Berk¬ 
eley Place, in the spring of 1922. The books were taken to 
his home at that place, but what became of them he does 
not know. They were taken there for the accountants to 
work on after thei criminal indictment. They disappeared 
from his home and are not there now. (R. Yol. 7, pp. 907- 
909.) 

He does not know if he had these books and checks that 
he was asked about in the spring of 1923. He recalls that 
the income tax agent at Buffalo served him with a notice 
to produce these books and records. (R. Yol. 7, p. 909.) 


UNITED STATES OF AMERICA. 


He did have the records at the time of the appl 
the Internal Revenue Agent. (R. Vol. 7, p. 911 


837 

ication by 
.) 


Plaintiff’s 
ask you if 
ou filed in 
this, Mr. 


The following thereupon occurred: 

Q. Mr. Sullivan, I hand you a paper marked 
identification 150 (Plaintiff’s Ex. Xo. 156), and 
that is the reply, or a copy of the reply which y 
that case"? A. I don’t know anything about 
Ward. ' j 

Q. Will you read it, please ? A. When this fame up I 
handed it to my counsel, Judge Kenefick, and he j put in the 
answer. I have never read this. 

Q. Did you sign the answer? A. If he asked me to do it 
T did. I will see if it is my signature—I assume I did. I 
would do it if mv counsel asked me to. 

Q. Will you read it and see if that is wh^it you told 
1232 your counsel to put in for your answer? 
not tell mv counsel- 


A. I did 


Mr. Bass (attorney for defendant Frank T. Sullivan): 
One moment. 

The Court: I think the question is whether he jnade such 
a statement. He says that his counsel did it. Apparently 
he signed it. I think you may ask him whether that was 
done upon his instructions to his counsel. Of cqurse if he 
did he can read it and answer the question. (T|ie witness 
examined the document.) 


By Mr. Ward: 


our coun¬ 
counsel— 


Q. Does that answer represent what you told 
sel to prepare for you, Mr. Sullivan? A. My 
when I got this subpoena I took it to Judge Kenbfick, who 
was my counsel. The judge asked me a few questions and 
told me to come in tomorrow morning, that he war 
me. I went in the next morning, and he gave m^ a paper 
to sign, which I did not read the details, Mr. Ward. He 
was my counsel, and he prepared these papers Jiimself. 

Q. Will you say that that represented the situation? 
Was that substantially true? 

Mr. Bass: I will admit that it represented the|situation 
at that time. 

55—5238, 5239 
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The Court: I think he has the right to ask the witness. 

The Witness: I do not know. I simply done what my 
counsel asked me to do. 

By Mr. Ward: 

Q. You would not make a false representation to the 
Court, would you, at your counsel’s suggestion? A. Cer¬ 
tainly not. I assumed, of course, that what Judge Kene- 
fiek was getting up for me was right. 

1233 Q. Do you want us to understand that you signed 
it without knowing what was in it ? A. Oil, the judge 
told me briefly what is consisted of. He said, “According 
to the law you do not have to produce your books, and this 
is the formal way of! representing that. That is the only 
detail that I talked about, Mr. Ward. 

Q. He told you the ground on which the law would ex¬ 
cuse you from producing those records? A. He simply 
stated the fact that, “You are criminally indicted, and the 
law shields you from any responsibility of showing your 
books at this time. 

Q. And that your records might incriminate you. Did 
he tell you that ? A. He did not say that; no, sir. 

Q. That the only reason you would be excused would be 
in the event those records might contain something in¬ 
criminating? Did he tell you that? A. No, sir. 

Thereupon, counsel for plaintiff offered in evidence a 
petition filed by R. A. Conway, Internal Revenue Agent in 
charge, District No. 28, New York, for an order on the de¬ 
fendant Frank T. Sullivan for the production of Sullivan’s 
records for examination in connection with income tax mat¬ 
ters ; the answer filed by Frank T. Sullivan in this proceed¬ 
ing; the reply filed to the answer, and the opinion filed in 
that case by the United States District Judge Hazel, which 
were admitted as Plaintiff’s Exhibits Nos. 157, 156, 158 
and 159, respectively (R. Vol. 7, p. 916), and are as fol¬ 
lows : 
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1234 Pltff's. Exhibit No. 157. 

In the District Court of the United States in and for the 
Western District of the State of New York. 

Internal Revenue Agent in Charge Internal Revenue 
District 28 of New York, Petitioner, 

vs. 

Frank L. Sullivan, Individually and as an Official of The 
Aeroplane Lumber Company, Inc., and The Aeroplane 
Lumber Company, a Partnership, Respondent. 

Petition. 

To the Honorable Justice of the District Court of the 
United States in and for the Western District of the 
State of New York: 


i 

The petition of your Petitioner Respectfully Shows, 
That your petitioner is the duly appointed, qualified and 
acting Internal Revenue Agent in Charge at Internal Reve¬ 
nue District 28 of New York. That the respondent is a 
resident within said Internal Revenue District 281 of New 
York, doing business at #600 Ellicott Square Building, 
Buffalo, New York, Individually and as an Official of the 
Aeroplane Lumber Company, a corporation, and the Aero¬ 
plane Lumber Company, a partnership, having charge of 
all records, books, papers, accounts and other documentary 
evidence pertaining to the income of himself and aforesaid 
Lumber Companies, subject to Income Tax for the years 


1917 to 1921, inclusive. 

1235 That your Petitioner as such Internal Revenue 
Agent in charge of District of New York 4s afore¬ 
said, has been authorized by Transcripts, from th0 Bureau 
of Internal Revenue, to make or cause to be made an ex¬ 
amination of the Income of Respondent, Individually, The 
Aeroplane Lumber Company, a corporation and The Aero¬ 
plane Lumber Company, a partnership, for the taxable 
years 1917 to 1921 inclusive, for the purpose of determin¬ 
ing the tax liability thereon. 

That the Respondent, Individually and as an Official of 


the Aeroplane Lumber Company, a corporation, and the 
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Aeroplane Lumber Company, a co-partnership, lias failed, 
refused and neglected, and does now refuse to produce, or 
give access to his files, records and other documentary evi¬ 
dence sufficient to make a complete examination of the in¬ 
comes thereon for the purpos of determining the tax liabil¬ 
ity thereon as provided by law, notwithstanding the re¬ 
peated demands made by your Petitioner to produce the 
same. 

Wherefore your Petitioner prays that an order be granted 
directing the Respondent to produce all records, books, 
papers, accounts and other documentary evidence pertain¬ 
ing to the Incomes for the years 1917 to 1921 inclusive, of 
himself and the aforesaid Aeroplane Lumber Company In¬ 
corporated, and the Aeroplane Lumber Company, a co¬ 
partnership, and submit same to an examination by Peti¬ 
tioner for the purpose of determining tax liability, and 
that respondent be directed forthwith to show cause why 
such an order should not be granted as herein prayed for 

and for such other and further relief as vour Honorable 

* 

Court mav seem just and equitable in the premises. 

R. A. CONWAY, 

Internal Revenue Agent in Charge 

District 28 of New York. 


1236 County of Erie, 

State of New York, ss: 

Raymond A. Conway, being first duly sworn deposes and 
says, That he is the Petitioner in the foregoing Petition. 
That he has read the foregoing Petition and knows the con¬ 
tents thereof, That the same is true of his own knowledge 
except as to those matters therein stated upon his infor¬ 
mation and belief, and as to those matters, he believes them 
to be true. 

R. A. CONWAY, 

Internal Revenue Agent in Charge 
i District 28 of New York. 

Subscribed and sworn to before me this 3rd day of Jan¬ 
uary, 1923. 

F. C. PFLEEGER, 
Internal Revenue Agent. 
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I 

In the District Court of the United States in and for the 
Western District of the State of New York. 

Internal Revenue Agent in Charge Internal | Revenue 
District 28 of New York, Petitioner, 

vs. 

Frank L. Sullivan, Individually and as an Official of The 

7 

Aeroplane Lumber Company, Inc., and The Aeroplane 
Lumber Company, a Partnership, Respondent. 

Upon the annexed petition of Raymond A. Conway, veri¬ 
fied the 3rd dav of January, 1923, and on motion of Wil- 
liam J. Donovan, United States Attorney in and for the 
Western District of New York, and attorney for petitioner 
herein, 

It is hereby 

Ordered that the respondent appear before this Court at 
a stated term thereof to be held in and for this district on 
the 12th day of January, 1923, and at the opening thereof 
or as soon thereafter as counsel can be heard, to show cause 
why an order should not be granted and issued directing 
said respondent to produce forthwith all records, books, 
papers, accounts and other documentary evidenc^ pertain¬ 
ing to the incomes of himself, the Aeroplane Luniber Com¬ 
pany, a corporation, and the Aeroplane Lumber 

1238 Company, a co-partnership, for the years 1917 to 
1921 inclusive, and submit same to the Petitioner 

herein for his examination for the purpose of determining 
tax liability. 

Dated January 8th, 1923. 

JOHN R. HAZEL, 

District Judge. 



842 


JOHN L. PHILIPS ET AL. VS. 


1239 Plaintiff’s Exhibit No. 156. 

» 

In the District Court of the United States in and for the 
Western District of the State of New York. 

Internal Revenue Agent in Charge Internal Revenue 
District 28 of New York, Petitioner, 

vs. 

Frank T. Sullivan, Individually and as an Official of The 
Aeroplane Lumber Company, Inc., and The Aeroplane 
Lumber Company, a Partnership, Respondent. 

The respondent, Frank T. Sullivan, for answer to the 
petition in the above entitled proceeding and to the order 
to show cause issued thereon, respectfully shows to this 
Court: 

I. That the respondent, Frank T. Sullivan, is now and 
since about the year 1915 has been engaged in the City 
of Buffalo, New York, and as individual in the conduct of 
the business of purchasing and selling lumber and in the 
conduct of such business has maintained and now main¬ 
tains an office and yard for the purpose in said city. 

II. That during the period from the year 1918 to the 
year 1921 inclusive^ respondent in the conduct of his said 
business purchased certain lumber from John L. Philips 
and John Stephens and made sales of the same or large 

portions thereof. 

1240 III. That at the April term, 1922, of the Supreme 
Court of the District of Columbia, the respondent 

was indicated jointly with said Philips and Stephens and 
others for the criminal offense of conspiring to defraud the 
United States and that respondent has been arraigned on 
said indictment and has demurred thereto and said criminal 
charge is now pending in said Court. 

That it is charged in said indictment that the said Philips 
and the said Stephens in the selling of the lumber aforesaid 
to this respondent were agents of the Government of the 
United States and of the War Department of said Govern¬ 
ment, and that by divers fraudulent and criminal means 
the respondent and said Philips and Stephens and others, 
through the sale by said Philips and Stephens to this re- 
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spondent of said lumber, conspired to defraud and did de¬ 
fraud the Government of the United States of 'urge sums 
of money. 

IV. The respondent did make and file in dup form his 
Federal Income Tax returns for the taxable years 1917 to 
1921, both inclusive, including the lumber business so con¬ 
ducted by him as aforesaid, and has duly pjaid to the 
United States the taxes shown thereon and thalt the peti¬ 
tioner in this proceeding has made or caused tjo be made 
a complete examination of the books, records, papers and 
accounts of the respondent, including said lumber business 
for the taxable year 1917. 

V. The Petitioner did demand an examination of the 
books, records and papers of the respondent covering his 
said lumber business for the taxable years 19|s to 1921, 
both inclusive, for the ostensible purpose of auditing the 
Federal tax returns so made by the respondent for such 

years, and it will be noted that the period covered is 
1241 substantially the period covering the alleged criminal 
transactions in respect to the purchase! of alleged 
Government lumber purchased by the respondent from 
Philips and Stephens, alleged agents of the Government 
of the United States, and made the basis of the aforesaid 
indictment now pending against this respondent and oth¬ 
ers; that respondent consulted with his counsel, Daniel 
J. Kenefick, a practicing lawyer of the Supreme Court of 
the State of New York and of this Court, residing at the 
City of Buffalo, New York, in respect to his rights in the 
premises, and upon the advice of his said counsel the peti¬ 
tioner was notified that the respondent refuses to submit 
to the petitioner any of such books, papers and records 
which may be in his possession, invoking his Constitution- 
rights under the Fourth and Fifth Amendments to the 
Constitution of the United States, which so far as appli¬ 
cable read as follows: 

Article 4. 4 ‘The right of the people to be sijre in their 
persons, houses, papers, and effects against unreasonable 
searches and seizures shall not be violated. 

Article 5. “No person * * * shall be compelled in 

any criminal case to be a witness against himself.” 

VI. That The Aeroplane Lumber Company, ]jnc., was in¬ 
corporated in the yeajr 1917 and did business during the 
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year 1917 and 1918, and duly made and Idled its Federal 
Tax returns for those years and paid the taxes shown there¬ 
on; that respondent has some of the hooks of said corpora¬ 
tion in Lis possession as a former officer of the corporation 
and is entirely willing* to submit them to the examination ot 
the petitioner and has never refused to submit them 

1242 for such examination. 

VII. That during the year 1920 the respondent and 
J. L. Philips, as co-partners under the name of The Aero¬ 
plane Lumber Company, purchased certain lumber from 
the Government of the United States and made sales of 
the same, and such purchases and sales are involved in the 
alleged criminal transactions set forth in the indictment 
aforesaid against this respondent and said Philips and oth¬ 
ers, which is now pending undetermined, and that this re¬ 
spondent refused to submit any books, papers and records 
of said co-partnership which may be in his possession to the 
examination of the petitioner, invoking his Constitutional 
rights under the Fourth and Fifth Amendments aforesaid, 
of the Constitution of the United States. 

VIII. That respondent refuses and declines to produce 
any of his said books, papers and records covering the busi¬ 
ness conducted by respondent individually, or the business 
conducted by respondent and said Philips as co-partners, 
which he may have in his possession, and refuses and de¬ 
cline- to permit an examination of the same by the peti¬ 
tioner, on the ground that such production and/or examina¬ 
tion might tend to incriminate the respondent and might 
furnish evidence for the prosecution on the trial of the 
aforesaid indictment, and might expose him to the penalties 
of the criminal law, and the respondent asserts that under 
the Fourth and Fifth Amendments to the Constitution of 
the United States above quoted, the respondent is pro¬ 
tected from producing or permitting an examination of any 
such books, papers or records. 

IX. Kespondent alleges on information and belief, that 
while the ostensible purpose of the examination of said 
books, papers and records sought by the petitioner is to 

audit the income tax returns of the respondent, the 

1243 real purpose of such examination is to procure evi¬ 
dence for the use of the Department of Justice of the 

United States in prosecuting the respondent under the 
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aforesaid indictment; that as respondent is informed and 
believes, under the Federal Income Tax Law the returns 
and the audit of such books, papers and records in connec¬ 
tion therewith are public records; that under Article 1091, 
Regulations 62, such return and audit mav be furnished bv 
the Commissioner of Internal Revenue to the United States 

attornev for use as evidence before the United States Crand 
%> 

Jurv or in litigation in anv Court where the United States 
is interested in the result, or for use in the prepare.tion for 
such litigation, or to an attorney connected with the De¬ 
partment of Justice designated to handle such matters, 
upon written request to the Attorney General, the Assistant 
to the Attornev General, or the Assistant Attornev Gen- 
eral, and under Article 1090, Regulation 62, written state¬ 
ments filed with the Commissioner of Internal Revenue de¬ 
signed to be supplemental to and to become a part of tax 
returns shall be subject to the same rules and regulations as 
to inspection as are the tax returns themselves. 

X. That the position here taken by the respondent is 
taken in good faith and without any desire to evade any 
Income Tax liabilitv; that under the Federal Income Tax 
Law the Government has until March 15,1924, within which 
to determine and assess anv additional tax based on the 
return for the taxable year 1918, and has until March 15, 
1925, as to the Income Tax returns of 1919, and has until 
March 15, 1926 as to the Income Tax return of 1920, and 
has until March 15, 1926, as to the Income Tax returns of 
1921; that as respondent is informed and believes, i;he Gov¬ 
ernment has made no audit of Income Tax returns beyond 
the returns for 1917. 

All of which is respectfully submitted. 

FRANK T. SULLIVAN, 

( Respondent .) 

1244 State of New York, 

County of Erie, ss: 

Frank T. Sullivan, being duly sworn, deposes and says 
that he resides in the City of Buffalo, New York; that he 
is the respondent named in the above entitled action; that 
he has read the foregoing answer and knows the contents 
thereof; that the same is true to his own knowledge, except 
as to the matters therein stated to be alleged upon ^nforma- 
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tion and belief and that as to those matters he believes it 
to be true. 

FRANK T. SULLIVAN. 

Subscribed and sworn to before me this 1st day of Feb¬ 
ruary, 1923. 

[seal.] R. E. CULLINAN, 

Notary Public in and for Erie County , Neiv York. 

1245 Plaintiff’s Exhibit No. 158. 

United States District Court, Western District of New York. 

Internal Revenue Agent in Charge Internal Revenue 
District 28 of New York, Petitioner. 


vs. 

Frank L. Sullivan, Individually and as an Official of The 
Aeroplane Lumber Company, Inc., and The Aeroplane 
Lumber Company, a Partnership, Respondent. 

The petitioner, replying to the answer submitted by the 
above named respondent, respectfully shows to the Court: 

That as Internal Revenue Agent for this District, he has 
made and caused to be made since the second day of Janu¬ 
ary 1923, an audit of income tax returns of taxpayers re¬ 
siding in this tax district, not only of the returns for 1917, 
but returns for 1918, 1919, 1920, and 1921, and that as 
quickly as his equipment and force has permitted, has since 
that date been engaged in making such audit, and that in 
some instances audits for the years enumerated have been 
made during the latter part of the year 1922, and that this 
reply is now made by petitioner in view of the statement 
contained in paragraph 10 of respondent’s answer. 

All of which is respectfully submitted. 

I * RAYMOND A. CONWAY. 


1246 State of New York, 

County of Erie, 

City of Buffalo y ss: 

Raymond A. Conway, being duly sworn, deposes and 
says that he resides in the City of Buffalo, New York; 
that he is the petitioner named in the above entitled action; 
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that he has read the foregoing reply and knowls the con¬ 
tents thereof; that the same is true to his own knowledge 
except as to the matters therein stated to be alleged upon 
information and belief and that as to those matters he be¬ 
lieves it to be true. 

RAYMOND A. CONWAY. 


Subscribed and sworn to before me this 14th djiy of Feb¬ 
ruary, 1923. j 

MILTON C. STREBEL, 

Notary Public in and for 

Erie County , New York. 


1247 Plaintiff's Exhibit No. 159. 

District Court of the United States, Western 

New York. 


ijistrict 


or 


Internal Revenue Agent in Charge Internal Revenue 

District 28 of New York. 

against 

Frank T. Sullivan, Individually and as an Official of The 
Aeroplane Lumber Company, Inc., and The Aeroplane 
Lumber Company, a Partnership. 

Selby G. Smith, Assistant United States Attorney, Buf¬ 
falo, New York, for the Petitioner. 

Daniel J. Kenefick, Esq., Buffalo, New York, for the Re¬ 
spondent. 

Hazel, District Judge: 

This is an application by the petitioner, Internal Reve¬ 
nue Agent, to require the respondent, Frank T. Sulli¬ 
van, to produce all records, books, papers, accounts, and 
other documentary evidence pertaining to the incomes of 
himself, The Aeroplane Lumber Company, a corporation, 
and The Aeroplane Lumber Company, a partnership, for 
the year 1917 to 1921, inclusive, and make submission 
thereof for examination and audit of returns to determine 
tax liability. 
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Sections 1308 and 1310 (a), authorizing such examination 
and production of books and papers, read as follows: 

“Section 130S. That The Commissioner, for the purpose 
of ascertaining the correctness of any return or for the pur¬ 
pose of making a return where none has been made, 
1248 is hereby authorized, by any revenue agent or inspec¬ 
tor designated by him for that purpose, to examine 
any books, papers, records, or memoranda bearing upon the 
matters required to be included in the return, and may re¬ 
quire the attendance of the person rendering the return or 
of any officer or employee of such person, or the attendance 
of any other person having knowledge in the premises, and 
mav take his testimonv with reference to the matter re- 
quired by law to be included in such return, with power to 
administer oaths to such person or persons.’ 7 

“Section 1310 (a) That if any person is summoned un¬ 
der this Act to appear, to testify, or to produce books, pa¬ 
pers, or other data, the district court of the United States 
for the district in which such person resides shall have 
jurisdiction by Appropriate process to compel such attend¬ 
ance, testimony, or production of books, papers, or other 
data.” 


Section 257, in so far as material, reads: 

“That returns upon which the tax has been determined 
by the Commissioner shall constitute public records; but 
they shall be open to inspection only upon order of the 
President and under rules and regulations prescribed by 
the Secretary and approved by the President.” 

Respondent, at the hearing, expressed a willingness to 
produce the books and papers of the Aeroplane Lumber 
Company in his possession, but refuses to produce his in¬ 
dividual books and papers, and those of the partner- 
1249 ship consisting of himself and one Phillips, on the 
ground that to do so might tend to criminate him, 
and might furnish evidence to the prosecution of an indict¬ 
ment now pending against him in the Supreme Court of 
the District of Columbia, and therefore he claims the pro¬ 
tection of the Fourth and Fifth Amendments to the Con¬ 
stitution of the United States. 
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The indictment pending against him is for conspiracy 
to defraud the United States during the year 1920 in trans¬ 
actions relating to the purchase of lumber from the govern- 
— and the subsequent sales thereof. The questions in¬ 
volved are of the utmost importance. No decisions deter¬ 
minative of the right of a person to refuse compliance with 
Sec. 1308 of the Revenue Act, on the grounds above men¬ 
tioned, are submitted to me, and presumably there are none. 

At the outset it may be stated that the law is well settled 
that the constitutional provision against compelling a per¬ 
son to be a witness against himself or self incriinination 

w i 

applies with equal force to oral testimony and to the pro¬ 
duction and examination of ones books and papers. Boyd 
v. U. S., 116 U. S. 616. Indeed, in Counselman v. Hitchcock, 
142 U. S. 547, the Supreme Court substantially stated that 
this rule of personal guaranty and protection was not lim¬ 
ited to a criminal prosecution; that it applied to aj witness 
in an investigation, and, if the testimony tended to show 
that he himself had committed a crime, he could refuse to 
testify unless immunity against prosecution for th(^ offense 
was provided by statute. In Laurence v. O’Brfan, 176 
N. Y. 253, the Court of Appeals of this State in effect held 
that a witness was privileged from testifying, if it appeared 
that the question was of such a nature that it could fairly be 
perceived that an answer thereto might incriminate him; 

that it rested with himself to answer the question or 
1250 not; and further, that if in such a case the witness 
states upon oath that his answer would criminate 
him, no testimony can be required of the fact. In Ballinger 
v. Fagin, 200 U. S. 166, the production of books was re¬ 
quired to establish that the witness had dealings wijh an in¬ 
dicted bank employee. In refusing to answer certain ques¬ 
tions on the ground that an answer might tend to incrim¬ 
inate him, the witness, in support of his refusal, called at¬ 
tention to certain proceedings pending against him, charg¬ 
ing him with participating in a bucketshop and subjecting 
him to prosecution under the laws of the State. The 
Supreme Court held that the facts showed ground fpr claim¬ 


ing constitutional privilege. An arbitrary refusal 
duce books and papers or a refusal to produce 
ground of crimination, standing alone, would not be 


to pro- 
on the 
deemed 


sufficient. The courts ordinarily determine whether the as- 
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serted invasion of constitutional rights is put forth in 
good faith, and the claim of privilege ordinarily should 
prevail unless it is clear that the evidence obtainable from 
the books and papers can not by any possibility criminate 
him. If reasonable doubt exists in relation thereto the as¬ 
serted privilege should be allowed. Brown v. Walker, 161 


U. S. 591. 

There is nothing contained in the papers before me in¬ 
dicating bad faith or that the fears of respondent are un¬ 
real, or that they arise from a remote or improbable pos¬ 
sibility. The facts sufficiently show that to produce his 
books for inspection and examination may apprize the 
arovernment of evidence or a link in a chain of circumstances 


that may tend to convict him of the crime of conspiracy for 
which lie is indicted and now awaiting trial. The conten¬ 
tion of the Government, that it is not specifically claimed 
by respondent that the books, if produced, will crim- 
1251 mate him of a violation of the income tax law, or 
that no subpoena has been issued in connection with 
the conspiracy charge, requiring their production, or that 
primarily the examination and testimony is only to deter¬ 
mine taxable income, is not in this aspect of material 
importance. 

Such then being the law and the facts, it becomes a mat¬ 
ter of importance as to whether the Internal Revenue 
Agent must be restrained in his search for information re¬ 
lating to the taxable income of respondent. The right of 
inspection and examination should not be denied on the 
ground of unreasonable search if complete protection from 
discovery can be given for, like others, the respondent must 
submit to the proper procedure for the collection of taxes 
on his income or to the procedure for ascertaining the cor¬ 
rectness of any return that may have been filed by him. 
But it is patent that he can not, under any rule familiar 
to me, obtain the complete protection in his constitutional 
rights to which he is entitled, if the motion is granted. 
Congress has not provided immunity for the protection of 
a person testifying, as a witness in such a proceeding as 
this either orally or by the enforced production of books 
and papers. In In re Strauss, Fed. case 13,548, the court 
held that a person subpoenaed before the revenue assessor 
must produce his books and papers for inspection and ex¬ 
amination even though the constitutional provision (Article 
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of Amendments) giving protection from unreasonable 
searches is invoked. Careful reading of the opiniojn of the 
court, however, shows that the primal ground upo(a which 
the objection was overruled was because at such tirjae there 
was in force, for the protection of persons making disclo¬ 
sures as parties or testifying as witnesses, a provision that 
such testimony “ shall not be used against the party 

1252 in any manner before any court of the United States 
or any officer thereof”, but that statute, Sec. 860 

R. S., was repealed in 1910. The Supreme Couri; of the 
United States and the Court of Appeals of this state have 
many times, it seems to me, spoken emphatically upon this 
subject. Interstate Commerce Commission v. Brim^on, 154 
U. S. 447. In People ex rel. Ferguson v. Reardon, 197 X. Y. 
236, the attornev general of this state undertook to enforce 
the general examination of private books and papers of a 
person suspected of having violated the state statute in 
transferring stock without paying taxes thereon. The de¬ 
fendant invoked the Constitution of the state similar to the 
Fifth Amendment, and the learned court said: 

‘ 4 This kind of an inquisition and the attempt to secure 
from an individual evidence which mav be used to convict 
him of a crime or to forfeit his property comes well within 
the principles which have been applied to the interpreta¬ 
tion of the Constitution. Emery’s Case, 107 Mass. 172; 
Bovd v. U. S., 116 U. S. 616; Counselman v. Hitchcock, 142 
U. S. 547.” 

In the later case of Rouss, 221 X. Y. 81, the same court 
substantially said that the witness is not only limited to pro¬ 
tection from testifying in criminal courts, but his privilege 
applies to any disclosure which tends to expose him to pun¬ 
ishment for crime. 

Some analogy to the case at bar is suggested in the rule 
requiring a bankrupt to produce his books and papers 
though he pleads his constitutional privilege. The prin¬ 
ciple governing these adjudications arises from Sec. 70 of 
the Bankruptcy Act which vests the trustee, by operation 
of law, not only with all the property of the bankrupt, but 
also the books, papers and documents relating there- 

1253 to. The Supreme Court, in the Harris case, 221 U. S. 
274, in answer to the argument that the Bankruptcy 

Act did not afford protection from incriminating ii^forma- 
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tion ascertained from the Bankrupt’s books, said that, “if 
the order to the bankrupt, standing* alone, infringed his 
constitutional rights it might be true that the provision in¬ 
tended to save them would be inadequate and that nothing 
short of statutorv immunitv would suffice.” 

The Court proceeded to say that it was not a matter of 
constitutional rights that were involved; that the simple 
question was whether the bankrupt should be required to 
to surrender the books and papers which were his property 
but which he was no longer entitled to keep. Here the re¬ 
spondent has not parted with his books and papers and 
a different principle applies than was applied in the bank¬ 
ruptcy case, it is simply a matter of constitutional rights 
as to him—rights and privileges that have not been waived 
by any act on his part and which have not been lost. In 
view of the Fourth and Fifth Amendments he can not be 
compelled to submit his books for examination and by such 
means be required to give testimony which will put him in 
jeopardy of his liberty unless complete immunity is af¬ 
forded. Upon this phase the statute is silent except as 
provided by Sec. 257 of the Income Tax Law of 1921, and 
Arts. 1090-1090 Reg. 62 hereinbefore quoted. It is true that 
returns upon which income tax has been determined are 
open to inspection only upon order of the President and 
under rules prescribed by the Secretary. The adopted 
rules or regulations substantially provide for furnishing 
the original income return and supplementary statements 
tiled with the Commissioner of Internal Revenue upon writ¬ 
ten request of the Attorney General to the United States 
Attorney for use as evidence before a grand jury or “in 
litigation inj any court where the United States is 
1254 interested with the result”. Such use, however, the 
regulation states “must be limited in use to the pur¬ 
pose for which it is furnished and is under no conditions to 
be made public except where publication necessarily re¬ 
sults from such use”. Supplementary statements are also 
subject to use on the req-est of the Attorney General in any 
litigation in which the United States is interested in the 
result. It is clear I think that the tax is ultimately deter¬ 
minable by consideration of the original return and sup¬ 
plemental statements, which presumably include statements 
derived from examination of the books and papers. 
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The government contends that the information obtained 
by the Internal Revenue Agent from examination and in¬ 
spection of books and papers of a taxpayer is not expressly 
covered by the Articles and rules and therefore he is 
not permitted to surrender to the United States Attorney 
or Department of Justice the information obtairfed by the 
examination for purposes of prosecution. I do bot wholly 
agree that the results of the examination of the books and 
papers become sacred so that adequate protection is given 
from the mere fact that the regulation do not in terms per¬ 
mit the surrender of the information to the United States 
Attorney or to the Attorney General. Sec. 257 and the 
Articles and Regulations apparently were designed and in¬ 
tended to guarantee a measure of secrecy, but in my opin¬ 
ion, neither expressly nor by implication, considered sep¬ 
arately or together, do these provisions afford imjmunity or 
protection from prosecution. 

It is of course desirable that the respondent should not 
be permitted to circumvent the Income Tax Law or avoid 
payment of taxes to which he is justly liable, and therefore 
the order to be entered herein denying the motion of the 
government will be without prejudice to k renewal, 
1255 within the statutory period, and after the trial of the 
respondent on the indictment pending agpinst him. 
So ordered. 

Dated March 2,1923. 

JOHN B. HAZEL, D. J. 

Defendant Frank T. Sullivan’s examination continued as 
follows: 

Witness was asked as to whether it was a fact that the 
production of his records at the time of the Internal Reve¬ 
nue proceeding might have tended to incriminate him, and 
upon counsel for defendant Frank T. Sullivan interposing 
an objection the latter’s objection was sustained. (R. Vol. 
7, p. 916.) 

The witness then testified that the contracts between him¬ 
self and Philips and Stephens for the softwoods were en¬ 
tered into either on July 29th or July 30th, 1919. He had 
had previous negotiations with J. L. Philips with reference 

56—5238, 5239 
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to tlie purchase of Air Service lumber starting in March, 
1919, talking about it: (R. Yol. 7, p. 918.) 

These contracts covered lumber located at Boston, Mass., 
Grand Rapids, Michigan, some in Indiana and some in Ohio, 
and at intermediate points. He saw the lumber in Buffalo, 
all in Michigan and most all at Dayton, Ohio. These were 
the biggest quantities! He would say he saw about two- 
thirds of the lumber and some of it as early as right after 
the Armistice. He was desirous of buying the lumber from 
the Government at that time. (R. Yol. 7, pp, 918, 919.) 

He divided the profits, which he realized on the sale of 
the hardwoods as well as on the soft woods. (R. Yol. 7, 
p. 919.) 

He did not know whether or not the Air Service 
1256 lumber had been withdrawn from sale some time in 
February, 1919. He did not about April, 1919, in 
calling upon Captain Shotwell, endeavor to purchase for 
himself Air Service lumber, and was not then advised that 
that material had been withdrawn from sale by the Air Ser¬ 
vice. (R. Yol. 7, pp. 921-922.) 

He did not make a claim against the Government, but 
made a claim against Philips and Stephens on account of a 
shortage in deliveries of Air Service softwood. The claim 
was in writing and showed a recapitulation of what he had 
received of the softwoods showing that he was three or four 
million feet short on deliveries. (R. Yol. 7, p. 922.) 

He has not that claim with him or a copy. He is not sure 
if he kept a copy. He thinks among his papers he may have 
that yet. If he has it, he will produce it. (R. Yol. 7, p. 

923. ) * 

He did not say that his claim against Philips and Steph¬ 
ens was based on the claim that Philips and Stephens had 
sold him 22,000,000 feet of softwood lumber. He cannot 
say just how that claim was made without referring to some 
figures that were got up bv his accountant. (R. Yol. 7, p. 

924. ) 

The witness was shown plaintiff’s Exhibit No. 108, being 
a letter of January 10, 1920, from Philips and Stephens by 
Philips to the Director of Air Service, relative to shortage 
of softwood lumber, and testified that that letter was not 
submited to him by Philips before Philips mailed it to the 
Government. (R. Yol. 7, p. 924.) 
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He does not know whether he is the purchaser of the 
softwood lumber referred to in the letter of January 10, 
1920; he purchased Air Service softwoods, but whither that 
letter refers to his purchase he does not know. (K. Vol. 7, 
pp. 924, 925.) | 

1257 The following thereupon occurred: 

Q. Is Mr. Philips’ statement in this letter correct, to the 
effect that “Mr. Sullivan, the purchaser of this lumber, has 
been assured that an additional quantity of lumber will be 
furnished to replace this and fill his contract’’-^speaking 
of the shortage in that sale? Is that true? A. Mr. Ward, 
there was correspondence between J. L. Philips and John 
Stephens and myself in regard to some lumber at Dayton, 
Ohio, that had been sold to me. They had written to me 
that if I would release that they would see that I had sub¬ 
stitution for it of either softwood or some other lumber. 

Q. And you had agreed at that time to accept in substi¬ 
tution of that quantity of pine lumber an equal dumber of 
feet of hardwoods? A. I told them any woods, providing 
the price was right. I did not particularly stress hard¬ 
woods. 

I 

The witness was shown plaintiff’s Exhibit 109, being a 
letter of February 17, 1920, from Philips and Stephens by 
Philips to the Director of Air Service, making a further 
claim for shortage in softwood deliveries, and testified that 
he did not see this letter before Philips mailed it to the Gov¬ 
ernment. He does not know if he is the purchaser of the 
woods referred to in that letter. He was the purchaser of 
Air Service Lumber from Philips and Stephens. (R. Yol. 
7, p. 925.) 

He demanded of Philips and Stephens lumber in replace¬ 
ment of the lumber which Philips and Stephens jhad asked 
him to release back to them. (R. Yol. 7, p. 926.) 

He made claim on Philips and Stephens themselves that 
they were liable to him for shortage on delivery-^not to the 
Air Service. (R. Yol. 7, p. 928.) 

Thereupon counsel for plaintiff offered in evi- 

1258 dence an accountant’s statement entitled “Purchas¬ 
ers of other than hardwood from Frank T. Sullivan,” 
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which statement was admitted as Plaintiff’s Exhibit No. 
160 (R. Vol. 8, p. 980), and is as follows: 

(Here follows Plaintiff’s Exhibit No. 160, marked pages 

1259-1273, inc.) 

Thereupon counsel for plaintiff offered in evi- 
1274 dence an accountant’s statement entitled “Purchas¬ 
ers of Substituted Hardwood from Frank T. Sulli¬ 
van,” which statement was admitted as Plaintiff’s Exhibit 
No. 161 (R. Vol. 8, p. 980), and is as follows: 

(Here follows Plaintiff’s Exhibit No. 161, marked pages 

1275, 1276, and 1277.) 


Thereupon counsel for plaintiff offered in evi- 
1278 dence an accountant’s statement entitled “Summary 
of Sullivan’s Sales of Substituted Hardwood” and 
“Summary of Sullivan’s Sales, other than Hardwood,” 
which statement was admitted as Plaintiff’s Exhibit No. 162 
(R. Vol. 8, p. 9S0), and is as follows: 


(Here follows Plaintiff’s Exhibit No. 162, marked pages 

1279, 1280, and 1281.) 


1282 Thereupon counsel for plaintiff offered in evidence 
by stipulation between counsel a stipulation intro¬ 
duced in evidence at the trial of the criminal case, relative 
to checks charged to the defendant Frank T. Sullivan, 
which were deposited by the defendant John L. Philips, to 
the credit of Philips (R. Vol. 8, p. 960), and is as follows: 

4 ‘ Stipulation. 

“It is hereby stipulated and agreed between the United 
States by its counsel of record and the defendants by their 
counsel of record that the United States can produce wit¬ 
nesses competent to testify, who, if present and sworn as 
witnesses, would testify that the following checks were 
charged to the defendant Frank T. Sullivan in the amounts 
at the banks, and on the dates hereinafter mentioned; and 
that the following checks were deposited by the defendant 
John L. Philips to his credit in the following banks on the 
following days: 
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1 UNITED STATES OF AMERICA. 857 

Item 1. $8,502.70 Check charged to Frank T. Sullivan 

at the State Bank of Kenmore, New 
York, on January 12, lj920, was de¬ 
posited by John L. Philips at F. P. 
Ristine & Company, Philadelphia, 
Pennsylvania, on January 8, 1920. 

Item 2. $13,074.03 Check charged to Frank T. Sullivan 

at the State Bank of Kenmore, New 
York, on March 18, 1^20, was de¬ 
posited by John L. Philips at F. P. 
Ristine & Company, Philadelphia, 

1283 Pennsylvania, on March 15, 1920. 

i 

Item 3. $33.37 Check charged to Frank! T. Sullivan 

at the Liberty Bank of Buffalo, New 
York, on April 12, lt|20, was de¬ 
posited by J. L. Philips & Company 
at H. P. Talmadge Company, 
New York City, on Ajpril 8, 192*0. 
Original credit was Corrected on 
May 20, 1920, the item going to the 
credit of John L. Philips, personal. 

Item 4. $27,350.82 Check charged to Frank T. Sullivan 

at the State Bank of Kenmore, New 
York, on April 12, 1920, was de¬ 
posited by John L. Philips at the 
Seaboard National Banjk, New York 
City, on April 9, 1920[ 

Item 5. $26,326.25 Check charged to Frank! T. Sullivan 

at the Liberty Bank of Buffalo, New 
York, on May 15, 19B0, was de¬ 
posited by John L. Philips at IT. P. 
Talmage & Company, New York 
City, on May 13, 1920. 

Item 6. $1,640.57 Check charged to Frank T. Sullivan 

at the Liberty Bank of Buffalo, New 
York, on July 24, 1920, was de¬ 
posited by John L. Philips at H. P. 
Talmage & Co., New York City, on 
July 22, 1920. 

Item 7. $19,384.42 Check charged to Frank T. Sullivan 

at the State Bank of Kenmore, New 
York, on October 7, 1920, was de-. 
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1284 
Item 8. 


Item 9. 


Item 10. 


Item 11. 


1285 
Item 12. 


r 


i posited by John L. Philips at H. P. 
Talmadge & Co., New York City, on 
October 4, 1920. 


£10,000.00 


$50,000.00 


$6,731.32 


$2,636.57 


Draft of the Merchants National Bank 
of Buffalo, New York, against the 
1 Chase National Bank of New York 
j Citv, Purchased bv Frank T. Sul- 
livan and charged to his ac¬ 
count at the Merchants National 
iBank of Buffalo, New York, on No¬ 
vember 5, 1920, was deposited by 
John L. Philips at the Bryn Mawr 
Trust Company, Bryn Mawr, Penn¬ 
sylvania, on November 8, 1920. 

Draft of the Merchants National Bank 
of Buffalo, New York, against the 
Chase National Bank of New York 
City, purchased by Frank T. Sulli¬ 
van and charged to his account at 
the Merchants National Bank of 
Buffalo, New York, on November 0, 

1920, was deposited by John L. 
Philips at the Seaboard National 
Bank, New York Citv, on November 
8, 1920. 

Check charged to Frank T. Sullivan 
at the Merchants National Bank of 
Buffalo, New York, on November 
15, 1920, was deposited by John L. 
Philips at the Bryn Mawr Trust 
Co., Bryn Mawr, Pennsylvania, on 
November 13, 1920. 

Check charged to Frank T. Sullivan 
at the Merchants National Bank of 
Buffalo, New York, on March 14, 

1921, was deposited by John L. 
Philips at the Philadelphia Trust 
Co., Philadelphia, Pennsylvania on 
March 12, 1921. 


$7,500.00 Victory Bonds Nos. F-658051 for 

$500.00; L-123057 for $5,000.00; 
1-1943567 for $1,000; 1-1943568 for 
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$1,000X0 purchased by Wank T. 
Sullivan through Victor & Hubbell, 
Buffalo, New York, on older dated 
January 19,1920, receipt (fiated Jan¬ 
uary 26, 1920, were sold tjy John L. 
Philips through the Pljilad.elphia 
Trust Company, Philadelphia, 
Pennsylvania, on August 23, 1921, 
the proceeds being credited to his 
account. 

Item 13. $18,790.38 Check charged to Frank T. Sullivan 

at the Libertv Bank of Buffalo, New 
York, on June 18, 1920), was de¬ 
posited by John L. Philips to the 
credit of J. L. Philips &| Company, 
at H. P. Talmadge & Company, New 
York City, on June 17, 1-920. 

Item 14. $28,685.23 Check charged to Frank r f. Sullivan 

at the Libertv Bank of Buffalo, New 
York, on August 21, 1920, was de¬ 
posited by John L. Philips to the 
credit of J. L. Philips ainji Company, 
at H. P. Talmadge & Corjipany, New 
1286 York Citv, on August 19, 1920. 

Item 15. $11,772.52 Check charged to Frank |T. Sullivan 

at the Merchant s Bank j of Buffalo, 
New York, on March 1*1> 1921, was 
deposited by John L. Philips to the 
credit of J. L. Philips & Company, 
at the Philadelphia Trust Company, 
on March 12, 1921. | 

Item 16. $25,010.70 Check charged to Frank :jT. Sullivan 

at the Liberty Bank of Buffalo, New 
York, on March 14, l£f21, was de¬ 
posited by John L. Philips to the 
credit of J. L. Philips j& Company, 
at- the Philadelphia Truest Company, 
Philadelphia, Pennsylvania, o n 
March 12, 1921. 

“It is expressly understood and agreed that the defend¬ 
ants severally and jointly hereby reserve the right to object 
to the competency, relevancy, and admissibilil|y of the evL 
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dence above referred to or any part thereof, when, and as 
the same is offered by the United States on any ground 
except that relating to the method of proof with exception 
hereby expressly reserved to any ruling of the Court ad¬ 
mitting the same in evidence. 

“It is further stipulated and agreed that the foregoing 
checks, drafts, and Liberty Bonds represented no part of 
the payments made by Frank T. Sullivan to John L. Philips 
and John Stephens on the invoices rendered by said John 
L. Philips and John Stephens heretofore introduced in evi¬ 
dence in this case, which invoices were rendered under the 
written contracts between Sullivan and Philips and Ste¬ 
phens introduced in evidence in this case. 

“It is furtheriunderstood and agreed that no de- 

1287 defendant, except the defendants, Frank T. Sullivan 
and John L. Philips, shall, by reason of the signing 

of this stipulation, be taken or considered as admitting that 
he had any knowledge at any time, or participated in any 
way, in any of the transactions which the above referred 
to checks, drafts and bonds relate to, nor shall this stipula¬ 
tion be considered as an admission on the part of the de¬ 
fendant, Frank T. Sullivan, that he had any knowledge when 
or to what accounts said checks were deposited. 

(Signed) PEYTOX GORDON, 

I U. S. Afttf. 

JOHN J. PARKER, 

W. S. WARD, 

MARCUS BORCHARDT, 

Attorneys for United States. 

CHAS. A! DOUGLAS, 

D. J. KENEFICK, 

THOS. C. BRADLEY, 

WILTON J. LAMBERT, 
FRANK J. HOGAN, 

CONRAD H. SYME, 

Attomens for Defendants. 

1288 Thereupon counsel for plaintiff offered in evidence, 
by stipulation between counsel, a further stipulation 

supplemental to the above stipulation, embodied in the rec¬ 
ord of the criminal case (R. Yol. 9, p. 1209), which is as 
follows: 

^ “It is hereby stipulated, as an addition to the stipula¬ 
tion read to the Court and jury this day, that no part of the 
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checks or the money covered thereby embraced in that stipu¬ 
lation were derived from the Aeroplane Lumber Company 
on the transaction handled by it; provided, however, that 
as to the defendant Ernest C. Morse this stipulation shall 
be considered as made with the reservation that Mr. Morse 
does not admit that he had any knowledge of or in any way 
participated in said transactions.” 

1289 Thereupon counsel for plaintiff offered in evidence 
by stipulation between counsel a stipulation intro¬ 
duced in evidence at the trial of the criminal case, relative 
to the invoices and tally sheets in connection with the 
transactions of Frank T. Sullivan. (R. Vol. 8, p. 980), 
which stipulation is as follows: 

“In the Supreme Court of the District of Columbia, Hold¬ 
ing a Criminal Term. 

United States 

v. 

J. L. Philips et al. 

Stipulation. 

It is hereby stipulated and agreed between the United 
States bv its counsel of record and the defendants bv their 
counsel of record that the invoices and copies of invoices 
and Government tally sheets in the possession of the Gov¬ 
ernment and which have been examined by a repre¬ 
sentative of the defendants, and a list which,! with the 
dates between which same were issued is hereby attached, 
represent the billing by the defendant Frank T. Sullivan 
of the lumber mentioned on the face of the invoices to the 
persons, firms, or corporations against which the invoices 
were rendered, and that witnesses who received the invoices 
for the respective vendees, if present, would testify that the 
said invoices were received by them in due course of mail; 
that the said vendees were invoiced for lumber |bought in 
the ordinary course of business, and that the said invoices 
bear on their face the price of said lumber as agreed to be¬ 
tween seller and purchaser that the amounts due from the 
purchasers as shown on said invoices were paid for by check 
in the ordinary course of business, and that the checks sent 
for said payments represent the true and agreed price of 
the lumber as bought and as invoiced; th^t as be- 
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1290 tween Sullivan and his vendees there was nothing 
secret about the transactions; that this stipulation is 
made solely for the purpose of waiving formal identification 
of the said invoices and copies of invoices and checks trans¬ 
mitted in payment thereof; that the names of the pur¬ 
chasers, with the addresses of the latter, whose invoices, 
copies of invoices, and checks are covered by this stipula¬ 
tion, together with the dates between which the invoices 
were dated, are set forth in the statement hereto attached. 

ir is expressly understood and agreed that the defend¬ 
ants severally and jointly reserve the right to object to the 
competency, relevancy and admissibility of the papers above 
referred to, or any part of same, when and as the same are 
offered in evidence bv the United States on anv ground ex- 
cept that relating to the identification of the documents 
above referred to, or that the papers purporting to be 
copies are copies and not originals. 

It is further expressly understood and agreed that no 
defendant except Frank T. Sullivan shall be considered by 
entering into this stipulation to admit that he had any 
knowledge at any time of, or participated in any way in, 

anv of the transactions to which the above mentioned docu- 
* 

ments relate. 

UNITED STATES OF AMERICA, 

Bv PEYTON GORDON, 

i United States Attorney. 

J. J. PARKER, 

Special Ass't Att'y Gen'l. 

W. S. WARD, 

Special Ass't to the Att'y Gen'l. 

M. BORCHARDT, 

Special Ass't to the Att'y Gen'l. 

WILTON J. LAMBERT, 

For Stephens. 

CHAS. A. DOUGLAS, 

For J. L. Philips. 

D. J. KENEFICK, 

Att'y for Sullivan. 

FRANK J. HOGAN & WM. E. LEAHY, 
i Attys. for E. C. Morse. 

TTIOS. C. BRADLEY, 

Atty. for Chas. S. Shotwell. 

CONRAD H. SYME, 

i Atty . for Chas. Philips , Jr. 
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1291 (The first name given below in this! 

name of the witness, the second name e 
that of the customer and the date given is the 
invoice.) 


list is the 
ppearing is 
date of the 


A. Shabtac, Treas.; Acme Pattern & Machine Co., Buf¬ 
falo, N. Y.; 1 invoice, Dec. 2, 1919. 

H. Y. Rose, Sec’y; Aerial Service Corp., jHammonds- 
port, N. Y., 1 invoice, June 14, 1920. 

Israel Ludlow, Pres., Aeronautical Equipme 
York, N. Y., 1 invoice, Nov. 5, 1919. 

Clias. T. Applegate; Chas. T. Applegate, E] 

J., 1 invoice, Oct. 5, 1919. 

AV. Macholz, Pur. Agt.; American Body Co. 

Y., 3 invoices, Apr. 7 to June 1, 1920. 

J. H. McLaughlin, Purchasing Agent; American Piano 
Co., E. Rochester, X. Y., 28 invoices, August 
October 28,1919. 

Ira Shifflev; American Wood Rim Co., Ona|way, Mich., 
165 invoices, June 1,1920, to Jan. 7, 1921. 

IJ. M. Hurd; Anson, Gilkey Kurd, MerrilL AYis., 3 in¬ 
voices, Jan. 6-7-13, 1920. 

W. AY. Babcock; Babcock Co., W. AY., Bath, N. Y. 13 in- 


lt Co., New 
lizabeth, N. 
Buffalo, N. 


15, 1919 to 


1921. 

niture Co., 
15 to Oct. 10, 


voices, June 1, 1920, July 7, 1920, 1 car Feb. 11 j 

B. S. AYarren, Sec’v; Berkev & Gav Fm 
Grand Rapids, Michigan, 6 invoices, August 2: 

1919, 1 car Jan. 21, 1920. 

Joseph Balk; Joseph Balk, Buffalo, X. Y., 1 invoice, Nov. 
12, 1919. 

John P. Mognihan, Sec'y, Blackstone Alfg. Co., James¬ 
town, N. Y., 17 invoices, Dec. 31, 1919 to Aug. j5, 1920. 

A. A. AA 7 ard; Boland Lbr. Co., Grand Rapips, Alich., 3 
invoices, Nov. 12, 15, Dec. 1, 1919. ! 

H. L. Graves; Brown Graves Vincent iCo., Akron, 
1292 Ohio, 11 invoices, Jan. 27 to Mar. 3, 19tjo. 

T. G. Foulk; Buick Alotor Car Co., Flfnt, Alich., 2 
invoices, Dec. 16, 1919. | 

F. Stone; Cleveland, Akron Bag Co., Cleveland, Ohio 
(Buffalo Bag Co.), 1 invoice, Nov. 5, 1920. 

L. A. Banta; Banta Refrig. Co., Clearfield 
voices, Nov. 8, Dec. 2, 1919-Jan. 12, 1920. 

J. E. Nield; Buffalo Body Co., Buffalo, N. YJ, 3 invoices, 
June 4 to Aug. 17, 1920. 


Pa., 3 in- 
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H. Burns; Buffalo Weaving &: Bolting* Co., Buffalo, N. Y., 
2 invoices, July 7, Aug. 20,1920. 

John B. Seaver; Batavia & X. Y. Woolen Mfg. Co., Ba¬ 
tavia, X. Y., 3 invoices, Oct. 16, 1920 to Jan. 17, 1921. 

W. J. Condon; Carev Safe Co., Buffalo, X T . Y., 1 invoice, 
Aug. 6, 1920. 

Carley Heater Co., Glean, X. Y., 1 invoice, Feb. 27, 1920. 
M. H. Hopkins, Carlyle Gear Elec. Truck Co., Grand 
Rapids, Mich., 1 invoice, Dec. 2, 1919. 

Geo. S. Lappl, Curtiss A. & M. Co., Buffalo, X T . Y., 47 in¬ 
voices, Sept. 23, 1919 to Apr. 16, 1920. 

R. F. Watts; Curtiss Eng. Co., Garden City, L. I., 11 in¬ 
voices, Sept. 3, to Xov. 6, 1919. 

John L. Cusick; John L. Cusick, Grand Rapids, Mich., 1 
invoice, Xov. 24,1919. 

Davies Lbr. Co., Grand Rapids, Mich., 1 invoice, Dec. 20, 

1919. 

C. J. Sherer; Dayton-Wright Company, Dayton, Ohio, 7 
invoices, July 14 to July 24, 1920. 

C. C. Valade; Detroit Butcher Supply Co., Detroit, Mich., 
4 invoices, Xov. 6 to Xov. 19, 1919. 

J. Smith; Dutch & Co., Buffalo, X. Y., 1 invoice, Oct. 22, 
1919. 

1293 11. Homeyer; Dock & Mill Company, Xorth Tona- 

wanda, X. Y., 16 invoices, Jan. 29 to Mar. 4; 1920— 
1 car Aug. 19, 1920. 

J. J. Driscoll; Driscoll Bros., Ithaca, X. Y., 2 invoices, 
Jan. 7, Jan. 21, 1920. 

F. A. Maley; Eberharclt Steel Prod. Co., Buffalo, X. Y., 

1 invoice, Oct. 21, 1920. 

G. Elias; Elias & Bro., Buffalo, X. Y., 2 invoices, July 
29,—Oct. 8, 1920. 

Jos. A. Hughes, Empire Ladder & Pole Co., Xewark, X. 
J., 2 invoices, Oct. 14,1919—Feb. 7, 1920. 

L. D. Crusoe; Fisher Body Corporation, Detroit, Michi¬ 
gan, 73 invoices, October 10th to December 26, 1919. 

Harrington Flierl; I Christian Flierl Company, Buffalo, 
Xew York, 4 invoices Feb. 21, March 1, March 2, May 27, 

1920. 

Robert J. Gaskin; Robert J. Gaskin, Buffalo, Xew York, 

2 invoices, October 18, 1919—Jan 30, 1920. 

John Gilbert; John Gilbert, Buffalo, X - . Y., 1 invoice, 
Nov. 12, 1919. 
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C. V. Grady; Globe Vise <$: Truck Company, Grand 
Ra’pids, Michigan, 1 invoice, Nov. 13, 1919. j 

Geo. C. Goodfellow; Geo. C. Goodfellow, Outrejnont, Can¬ 
ada, 18 invoices, Dec. 23, 1919 to May 5, 1920. 

C. W. Goodyear; Goodyear Lumber Company, Buffalo, 
New York, 11 invoices, Oct. 31, 1919 to Feb. 27, 1920. 

0. G. Schultz; Goodyear Tire & Rubber Co., Akron, 0., 

1 invoice, May 13, 1920. 

Eugene Gray; Gould Coupler Co., New York,, N. Y., 24 
invoices, Mar. 5 to June 3, 1920. 

H. S. Fredenburgli; Gould Manufacturing Company, 
Seneca Falls, New York, 1 invoice, Mar. 5, 1920. 

R. F. Hooker; Grand Rapids Lumber Company, 
1294 Grand Rapids, Michigan, 9 invoices, November 21, 
1919 to February IS, 1920. 

B. Van Ry; Grand Rapids Show Case Company, Grand 
Rapids, Michigan, 1 invoice, Jan 20, 1920. ! 

J. Rush Greene; J. Rush Greene, Charlestown, Mass., 14 
invoices, Nov. 6 to Nov. 28, 1919. 

John Hamelink; John Hamelink, Grand Rapids, Mich., 1 
invoice, Nov 26, 1919. 

H. W. Hammond; Mammond Co., E. J., Boston, Mass., 1 
invoice, January, 1920. 

H. B. Dunton; Haskelite Mfg. Co., Grand Rapids, Mich., 

2 invoices, No. 18, 1919—Jan. 2, 1920. j 

L. Stauder; Hauser Stauder Tank Co., Cincinnati., O., 1 
invoice, Feb. 19,1920. 

L. O’Connor, Heller Bros. Co., Youngstown, phio, 3 in¬ 
voices, Dec. 12 to Dec. 16, 1919. 

John B. Caskey; Hendricks Caskey Co., No. Tonawanda, 
N. Y., 3 invoices, March 16 to March 18, 1920. 

J. W. Hermann; J. W. Hermann, Grand Rapids, Mich., 1 
invoice, Dec. 17,1919. 

Fred S. Gould; Hopeman Bros. Co., Rochester, N. Y., 1 
invoice, Nov. 22,1919. 

A. C. Barbeau; Howe Co. S., Silver Creek, N. Y., 1 in¬ 
voice, Oct. 2,1919. 

Peter Freyermuth; Huttig Sash & Door Co., St. Louis, 
Mo., 1 invoice, May 6, 1920. 

Wm. L. Henrich; Wm. Henrichs Sons Co., Buffalo, N. Y., 
4 invoices, Oct. 2 to Dec. 18, 1920. 
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L. W. McDonald; Indiana Lumber Co., Kokomo, Ind., 1 
invoice, Jan. 23, 1920. 

J. E. Alexander; Iriquois Door Co., Buffalo, X. Y., 23 in¬ 
voices, Oct. 10, 1919, to June. 9, 1920. 

E. E. Yeager; International Harvester Co., Chi- 
1293 cago, Ill., 263 invoices, Dec. 4, 1919 to Aug 10, 1920. 

H. J. Hedrick; Jewett Refrig. Co., Buffalo, X. Y., 
7 invoices, Oct. 25, to Xov. 5, 1919—June 15-25, 1920. 

J. K. Cliesebro: Jersey City Ladder Co., Jersey City, X. 
Y., 3 invoices, Sept. 19-30, Oct. 6, 1919. 

C. F. Fiek; Kimball Co. \V. W., Chicago, 111., 7 invoices, 
Feb. 24 to Aug. 23, 1920. 

II. W. Duncan; Kliever Lumber Co., Wheeling, W. Va., 1 
invoice, Feb. 6, 1920. 

Jno. Stewart; Kotcher Lumber Co. C. W., Detroit, Alich., 
3 invoices, Xov. 19-25, 1919—June 4, 1920. 

II. C. Rice; C. Kurtzmann Co., Buffalo, X. Y., 9 invoices, 
Feb. 18 to Dec. 22, 1920. 

W. X. Bennett; L-W-F Engineering Co., College Point, 
L. 1., 10 invoices, Sept. 11, 1919 to Oct. 16, 1919. 

S. W. Leatherbee; Leatherbee Co., Boston, Mass., 1 in¬ 


voice, Dec. 11, 1920. 

Wm. L. Birtch; Lamkin & Birtcli Floor Co., Buffalo, X. 
Y., 1 invoice, Sept. 20, 1920. 

Geo. Miller; Lester Piano Co., Philadelphia, Pa., 16 in¬ 
voices, Xov. 7, 1919, to July 20, 1920. 

H. C. Andrews; Lewis Spring Axle Co., Chelsea, Mich., 
2 invoices, Jan. 9, 21,1920. 

Sol. Henoch; Ligonier Refrig. Co., Ligonier, Ind., 4 in¬ 
voices, Dec. 15, 1919—Feb. 7-14—Apr. 9, 1920. 

Mr. Elbing; Maug & Elbing, Buffalo, X. Y., 22 invoices, 
Oct. 6, 1919 to Jan. 7,1920. 

G. A. Rosenberg; Mhrquette Lumber Co., Grand Rapids, 
Mich., 6 invoices, Xov. 6, 1919 to Feb. 21, 1920. 

W. A. Crenning; Glen L. Martin Co., Cleveland, Ohio, 1 
invoice, March. 25, 1920. 

J. Wallace Bryan; Maryland Pressed Steel Co., 
1296 Hagerstown, Md., 2 invoices, Feb. 27, 1920. 

G. E. Lown; Massey Harris Harvester Co., Bata¬ 
via, X. Y., 30 invoices, Oct. 24, to Dec. 6,1919. 

G. H. H. Hills; Montgomery Bros. Co., Buffalo, N. Y., 4 
invoices, Jan. 7-22, Sept. 28, jL920. 
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T. A. Rosenboom; McIntosh Seymour Corp., Auburn, X. 
Y., 1 invoice, Oct. 29, 1919. 

J. F. Mahoney; Kohler Industries, New York, X. Y., 1 
invoice, Sept. 13, 1920. 

C. J. Morrow; Xational Casket Co., Long* Island City, X. 
Y., 8 invoices, July 13, 1920 to Jan. 3, 1921. 

P. Keckling; Xew York Millwright Co., Xew York City, 

1 invoice, Apr. 22, 1920. 

T. H. Kertscher; C. Kertcher & Co., Elmira, X. Y., 1 in¬ 
voice, June 9, 1920. 

\V. H. Hall; Maddox Table Co., Jamestown, X. Y., 3 in¬ 
voices, June 23 to June 25, 1920. 

F. M. Hickok (Receivers); Parenti Motor Co , Buffalo, 
X. Y., 8 invoices, Apr. 21, 1920 to Dec. 7, 1920. 

Packard Motor Car Company, Detroit, Mich., 1 invoice, 
Xov. 19, 1919. 

W. G. Palmer; AM G. Palmer, Inc., Xorth Tqnaw'anda, 
X. Y., 3 invoices, May 7-10-22, 1920. 

G. Parker; Palmer & Parker Co., Boston, Alass., 1 in¬ 
voice, Aug. 14, 1920. 

Samuel Harlacker; Penn. Furn. Co., York, Pa., 8 invoices, 
Jan. 3 to Jan. 12, 1921. 

M. R. Gallagher; Partridge, Inc., AM II. Springfield, 
Alass., 7 invoices, Dec. 6 to Dec. 23, 1919. ! 

C. F. Pease; F. B. Pease Company, Rochester, X. Y., 7 
invoices, Oct. 31, 1919 to Apr. 20, 1920. 

S. H. Peek; Peek & Sons, S. II., E. Aurora, X. Y., 5 
1297 invoices, Jan. 12, to Alar. 3, 1920. 

H. L. Markle; Philadelphia Screen Co., Philadel¬ 
phia, Pa., 4 invoices, Feb. 4 to Feb. 13, 1920. 

Pinnell Co., J. AY., Xoblesville, Ind., 1 invoice, Jan. 29, 
1920. ! 

J. A\ r eston; Portland Ladder Co., Xewark, X. J., 3 in¬ 
voices, Sept. 29 to Oct. 4, 1919. | 

H. AY. Requarth; Requarth Co., F. A., Dayton, Ohio, 8 
invoices, Dec. 30, 1919, to Alarch 25, 1920. 

J. Erhardt; Richards, Glendon A., Grand Rabids, Alich., 

2 invoices, Xov. 28-Dec. 1, 1919. 

C. K. Hullinger; Ridgley Trimmer Co., Springfield, Ohio, 
13 invoices, Xov. 10, 1919, to Feb. 12, 1920. 

Rubay Co., Cleveland, Ohio, 2 invoices, Oct. 22-24, 1919. 
A. E. Burroughs, Simmons Bed Co., Elizabeth, X. J., 1 
invoice, Sept. 20,1919. 
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F. L. Smalt, Smalt, Frank L., Clarence, N. Y., 4 invoices, 
Aug. 5 to Aug. 14, 1920. 

H. C. Steul, Jr.; Steul & Son, Henry C., Buffalo, N. Y., 
1 invoice, Sept. 21, 1920. 

H. R. Large; Smith-Fassett Co., Xo. Tonawanda,N. Y., 
1 invoice, Apr. 24, 1920. 

L. A. Smith; Smith & Smith, Springville, N. Y., 1 in¬ 
voice, July 13, 1920. 

H. F. Jameson; Spalding, A. G., Chicopee Falls, Mass., 
1 invoice, Dec. 29, 1919. 

C. Gennett; Starr Piano Co., Richmond, Ind., 2 invoices, 
Dec. 31, 1919. 

F. D. Sterritt; Sterrett Lbr. Co., Cambridge, Mass., 1 
invoice, Nov. 14, 1919. 

F. A. Arwine; Stickley Co., L. & J. G., Fayette- 
1298 ,ville, N. Y., 5 invoices, Nov. 25, 1919-Mar. 5-12-25- 
Apr. 29, 1920. 

E. Wood; Stickley Mfg. Co., Syracuse, N. Y., 1 invoice, 
Mar. 20, 1920. 

J. T. Mitchell; Tilley Ladders Co., J. S., Watervliet, N. 
Y.. 1 invoice, Oct. 17, 1919. 

J. Hermann; Thwaites Furn. Co., Grand Rapids, Midi., 
3 invoices, Nov. 13-15-26, 1919. 

L. Ottinger; U. S. Plywood Co., New York, N. Y., 1 in¬ 
voice, Nov. 4, 1920. 

A. F. Vollette; Vollette, A. F., Grand Rapids, Mich., 2 
invoices, June 15, 1920. 

A. H. Pease; Wason Mfg. Co., Springfield, Mass., 2 in¬ 
voices, Nov. 21, 1920-June 18, 1920. 

W T . M. Patterson; Walker Bin Co., Penn Yan, N. Y., 8 
invoices, Sept. 11, 1919, to Aug. 17, 1920. 

C. E. Wilcox; Wilcox & Sons, C. E., Victor, N. Y., 6 in¬ 
voices, Nov. 24, 1919, to Sept. 1, 1920. 

C. L. Lockwood; V 7 olf-Lockwood Lbr. Co., Grand Rapids, 
Mich., 21 invoices, Jan. 6 to Feb. 19, 1920. 

G. H. Wood; Wood & Brooks, Buffalo, N. Y., 21 invoices, 
Oct. 28,1919, to Apr. 5, 1920. 

J. B. Mallnow; Wurlitzer, Rudolph, No. Tonawanda, N. 
Y., 4 invoices, Sept. 24 to Sept. 30, 1919. 

F. M. Sullivan; Sullivan & Co., T, Buffalo, N. Y., 2 in¬ 
voices, Mar. 22-June 10, 1920. 
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1299 Direct examination of defendant Fr^nk T. Sulli¬ 
van continued as follows: 

Philips did not tell him that if he wanted alj of the lum¬ 
ber he would have to come to some arrangement with Mag- 
ness. Philips said he would only be able to sell witness 
one-half of the lumber. Philips told him that he, Philips, 
had promised the balance of one half of the lumber to Mag- 
ness, and Philips suggested to him; “Why don’t you and 
Magness meet and see if you can get your ideas together 
on this entire lot of lumber?” (R. Vol. 8, p. 9jSl.) 

He does not remember when he next saw Magness after 
entering into the arrangement with Magness. Magness 
did not come to Buffalo to assist him in the performance of 
the contract. He does not remember seeing Magness at 
Buffalo any time thereafter. He does not remember see¬ 
ing Magness except in New York and Washington. He 
does not recall meeting Magness in Buffalo. He has no 
way of remembering when he saw Magness in New York 
with reference to the time of his agreement wi]th Magness. 
He would sav that he had not seen Magnesd over three 
times, and he thinks most of the occasions vfere here in 
Washington. He happened to be here and happened to 
meet Magness. There was no pre-arrangement as to the 
meeting. This meeting occurred while he was receiving 
lumber from Philips and Stephens. He nevet* saw Mag¬ 
ness in company with J. L. Philips. (R. Volj 8, pp. 981- 
982.) 

No one ever checked up with him personally on the 50% 
division of profits or with his office force to sed whether or 
not the division was a complete one. They had an account¬ 
ant go over the books and he rendered a statement to them 
and witness never heard that Magness was i^ot satisfied 
with the statement. (R. Vol. 8, p. 983.) Philips never 
checked up this account with him. When Philips came to 
Buffalo with the order from Magness, Philips j might have 
checked up the amounts paid to Magness witjh his book¬ 
keeping department. 

Witness was not in Buffalo that day himself, and 

1300 Philips was there a couple of days before witness 
returned to Buffalo. Philips had been jin his office 

a part of that time. Witness has no personal knowledge 

57—5238, 5239 
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as to whether Philips checked up division of profits while 
there. (R. Vol. 8, p. 983.) 

The following thereupon occurred: 

Q. At the time the business under the Philips and 
Stephens contract was closed and you had sold the lumber 
did Mr. Philips come to your office and make any check of 
the division of these profits? A. When we closed that ac¬ 
count the lumber was not sold—all of it sold. 

Q. When did you close the account? A. The last of Oc¬ 
tober, 1920. 

Q. And with whom did you close it? A. J. L. Philips. 

Q. You came to an understanding with Mr. Philips as to 
the settlement of that account; is that true? A. That is 
true. 

Q. All right, sir. Was there any formal acquittance 
given at that time, Mr. Sullivan? Was there any formal 
receipt or release or acquittance given at that time? A. 
There was a memorandum passed between—with Mr. Mag- 
mus’ name and Mr. Philips’ name on it and my own name 
on it. 

Q. Have you that memorandum with you? A. I think 
there is a copy here. I haven’t the original memorandum 

Q. Have you a copy with you? A. No, sir. 

Q. Will you produce it? A. I will try to; yes sir. 
1301 Q. I believe you stated you rendered an account 
at the end of the transaction. A. Rendered an ac¬ 
count at the end of the year; also at the end of the ten 
months. 

Q. Have you a copy of those accounts? A. Yes. That 
is, I have statements gotten off my books from the account¬ 
ant firm that does my work. 

Q. I mean were these accounts submitted to Magnus and 
Philips? A. Undoubtedly. I don’t remember, but they 
must have been. 

Q. To whom were they submitted? A. That I don’t 
know\ 

Q. To Philips? A. That I would not remember. 

Q. You would not say they were not submitted to 
Philips ? A. Oh, I would not; no, sir. 

Q. Let me see that account, Mr. Sullivan. A. Yes, sir. 

Witness thereupon produced a statement of profit and 
loss of the handling of Philips and Stephens lumber for the 
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year 1919, and a similar statement for tlie yeaj 1920, which 
statements were prepared by a tirm of j accountants 

1302 employed by witness (R. Vol. 8, pp. 983-986) which 
were shown witness, he imagines represent the dates 

when the commanding officer of a particular project noti- 
lied him that the lumber could be shipped, (ft. Vol. 8, 
p. 989.) | 

He looked among his papers last night and has not 
located a copy of a claim he made against philips and 
Stephens for shortage in deliveries of Air Service soft¬ 
woods. He did not find it. (R. Vol. 8, p. 99p.) 

It is true that he has data showing how mud} lumber was 
at the various projects covered by his contract|s, how much 
he received from these projects and how much the shortage 
was as to each of them. That data is either here or at the 
hotel. He will be glad to produce it. (R. Vol. 8, p. 992.) 

There was a shortage at Dayton, Ohio. He does not re¬ 
member how much lumber he was to get at Dayton, Ohio, 
but he does remember they had sold some crating lumber 
there. This is particularly in his mind becaiise the Gov 
eminent withdrew 1,800,000 feet from them at one with¬ 
drawal, after July 30,1919. He was notified by Philips and 
Stephens sometime in the fall of 1919, of the 
but cannot remember the exact date of such 
(R. Vol. 8, p. 992.) 

He was in partnership with J. L. Philips uncjer the name 
of Aeroplane Lumber Company. The businjess of that 
partnership was handling ply-wood and veneers. (R. Vol. 
8, p. 993.) 

The witness testified over the objections and exceptions 
of counsel for defendants that he does not remember when 
this partnership was formed. He could give the approxi¬ 
mate time by referring to something, but he cannot remem¬ 
ber from memory. He has no data in his possession at 
present by which he could refresh his recollection. As he 
recalls, he was just about through receiving the Philips and 
Stephens lumber when he and Philips formed this 

1303 other contract. The Partnership between him and 
Philips was not formed before he got thei Air Service 

hardwoods to the best of his memory and belief. It was 
not formed as earlv as November 22, 1919. (Rl Vol. 8, pp. 
993, 994.) 


withdrawal, 

notification. 
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The witness was shown a letter of November 22, 1919, 
from Aeroplane Lumber Company by J. L. Philips to Lum¬ 
ber Branch, Air Service, enclosing a bid on veneers, ply¬ 
wood and cores owned by Air Service, which signature wit¬ 
ness stated looks like that of J. L. Philips, and witness was 
asked as to whether this letter refreshes his recollection as 
to the date when the partnership between himself and J. L. 
Philips was formed. The witness testified that this letter 
does not refresh his recollection as to the date because he 
knows it was sometime in 1920, because he filed a copy of 
the partnership papers showing that J. L. Philips and he 
were going into partnership trading under the name of the 
Aeroplane Lumber Company, not incorporated, and that 
was filed in Erie County, New York, that he did not have 
an understanding or agreement of partnership with J. L. 
Philips before the filing' of these papers. (R. Yol. 8, pp. 
994, 995.) 


Thereupon, counsel for plaintiff offered in evidence this 
letter of November 22, 1919, from the Aeroplane Lumber 
Company, by J. L. Philips, to Lumber Branch, Material 
Disposal and Salvage Division, Air Service, with enclosures 
relative to the veneers, ply-wood and cores, which was ad¬ 
mitted as plaintiff’s Exhibit No. 163 (R. Yol. 8, p. 985), and 
is as follows: 


1304 Aeroplane Lumber Company, *1 South Street, 

Buffalo, N. Y. 


Nov. 22, 1919. 

From: Aeroplane Lumber Company, 71 South St., Buf¬ 
falo, N. Y. 

To: Lumber Branch, Material Disposal & Salvage Di¬ 
vision. 

Subject: Sale of veneers and plywood. 

1. The undersigned, in accordance with terms described 
on another sheet, your Form 1, respectfully submits bid of 
$3.25 (three dollars and twenty-five cents) per thousand 
square feet, surface measure, for all veneers plywood and 
cores owned by the Air Service wherever located. 

2. Any material in process or partly worked or mutilated 
to be taken on basis of what square feet it will cut solid. 
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3. All terms and conditions to be in accordance with your 
Form 1. 

4. If, in lieu of the above, the Air Service prefers to make 
sale on commission basis, as outlined on Form 1, then we 
will agree to market the material at prevailing market 
prices as agreed on by the Air Service and ourselves, and 
deduct from invoice price the commission of 12% if the ma¬ 
terial is loaded bv the Air Service, or 25% if loaded by us. 

5. Reasonable time to be given in which to moye material. 

AEROPLANE LUMBER COMPANY, 

(Sgd.) By J. L. PHILIPS. 

1305 Form III. 

Date: Nov. 22, 1919. 

From:-. 

To: Lumber Branch, Material Disposal & Salvage Di¬ 
vision, Air Service, Washington, D. 0. 

Subject: Sale of Veneers and Plywood. 

1. The undersigned, in accordance with terms described 

on another sheet, presents bids on proper fornjs which are 

attached for the items below owned bv the Air Service. 

* / 

which are checked : 

All Districts. Veneers. Plywood, j Cores. 

New York. 

Buffalo . 

Detroit . 

Dayton. 

Chicago . 

* All of one species or kind owned by 

Air Service . j. All 

Place name of species or kind here. 

If in lieu of the purchase, you prefer to submit a bid on 
the sale of all Veneers, Plywood and Cores ojwned by the 
Air Service on a commission basis, specify the percent com¬ 
mission with any remarks or provisions regarding such an 
arrangement. 

* Note : Bidsin either of these manners ma\j he made in 
addition to others. 

(Signature of Bidder:) 

AEROPLANE LUMBER COMPANY, 
(Sgd.) By FRANK T. SULLIVAN, 

H. B. C. A. \ S., S-4766. 
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1306 Form I. 

Essential Provisions Regarding Contract for Sale of 

Veneers and Plywood. 


1. Material: 

New York District 
Buffalo 
Detroit 
Dayton 
Chicago 


Veneers. Plywood. 

(Sq. ft. surface measure.) 


. . 


i i 


i i 


. 13.0S4.00 

. 520,828.00 
. 2S65.1SS.00 
4204.S75.00 
. S042.343.07 


237,323.86 

395,667.49 

260.654.1S' 

1127.209.9S 

1S3,69S.30 


Plvwood core 


57,326.00 


176,335.10 


Total.15,646.318.07 2.204,553.81 233,661.10 

Figures as of 10 20-/19. Grand total. 18,084,532.98. 

The Air Service cannot guarantee the above amounts but 
certifies that they are compiled from latest and most ac¬ 
curate figures available and are complete so far as known. 

2. The purchaser will pay all loading charges. Govern¬ 
ment pa\s any storage charges to date of loading. Titles 
passes on loading. 

3. Purchaser must give shipping instructions within 15 
davs after notified bv Government. 

4. Price shall he according to schedule of successful bid. 

5. Purchaser, as an evidence of faithful performance, will 
furnish a bond of approximately ten per cent of total esti¬ 
mated amount of sale, minimum bond to be $10,000. This 
may be applied as last payment on sale if desired. 

6. Pavment will be made on deliverv of Certified Tally 
Sheets. 


7. Government reserves right to retain veneer for its own 
use prior to date notice of availability is given pur¬ 
chaser. 

1307 8. Government may add plants or material which 

later becomes available, price to be same as for sim¬ 
ilar stock at other places in same district, but the accept¬ 
ance of material added to list later than February 1, 1920, 
will be at option of purchaser. 

9. There will be no inspection as to quality, the material 
having been purchased on Specification 15034-C and to best 
knowledge of the Government conforms to the grade there- 
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of. Measurement shall he made by a Government inspec¬ 
tor, but tallies will also be signed by representative of pur¬ 
chaser. In case of dispute, these two will select third man 
whose decision will be final. Where stock is cilated, amount 
on inventory tag will be taken as correct unless disputed 
by either inspector. 

Provisions for Sale on Commission Basis . 

Sale as outright sale except: 

1. Minimum prices will be arranged by Air Service in 
Agreement with Agents. 

2. Air Service will provide proper tallies of stock but all 
other expenses will be borne by agent. 

3. Commission of —% will be deducted from invoice 

. 

price. 

******* 

130S He has no explanation to make of thje fact that J. 

L. Philips signed the name of the Aeroilane Lumber 
Company on November 22, 1919. He did not know that 
Philips had done it at that time. (R. Vol. S, p. 995.) 

Thereupon counsel for plaintiff offered in evidence over 
the objections and exceptions of counsel for defendants, a 
letter of December 1, 1919, from Frank T. Sullivan to Lum¬ 
ber Branch, submitting a bid on the veneers land plywood, 
which was admitted as plaintiff's Exhibit No. |64 (R. Vol. 8, 
p. 997), and is as follows: 

Frank T. Sullivan, Lumber. 

Main Office: 600 Ellicott Square, Buffalo, X. Y. 

December 1, 1919. 

From: Frank T. Sullivan, 600 Ellicott Square, Buffalo, 
N. Y. 

To: Lumber Branch, Material Disposal Salvage Di¬ 
vision, Air Service, Washington, D. C. 

Subject: Sale of veneers and plywood. 

1. The undersigned, in accordance with tefms described 
on another sheet, your Form 1, respectfully Submits bid of 
$7.00 per thousand square feet, surface measure, for all 
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veneers, plywood and cores owned by the Air Service wher¬ 
ever located. 

2. Any material in process or partly worked or muti¬ 
lated to be taken on basis of what square feet it will cut 
solid. 

3. All terms and conditions to be in accordance with your 
Form 1. 

4. Reasonable time t : o be given in which to move material. 

(Sgd.) " FRANK T. SULLIVAN. 

1309 Check is enclosed herewith for $12,600, being ap¬ 
proximately 10% of the total amount of our bid, 
based on IS,000.000 feet at $7.00 per thousand feet. 


Thereupon counsel for plaintiff offered in evidence a 
letter of December 1, 1919, from J. L. Philips & Company, 
by J. L. Philips to Lumber Branch, Material Disposal and 
Salvage Division, submitting a bid on Air Service veneers, 
plywood and cores, which was admitted as plaintiff's Ex¬ 
hibit No. 165 (R. Yol. 8, p. 999), and is as follows: 


J. L. Philips and Coiqpanv, Inc., 52 William Street, New 

York. 

Dec. 1, 1919. 


From: J. L. Philips & Co., 52 William St., New York City. 
To: Lumber Branch, Material Disposal & Salvage Divi¬ 
sion, Air Service, Washington, D. C. 

Subject: Sale of veneers and plywood. 


1. The undersigned, in accordance with terms described 
on another sheet, your Form 1, respectfully submit bid of 
$5.00 (live dollars) per thousand square feet, surface meas¬ 
ure, for all veneers, plywood and cores owned by the Air 
Service wherever located. 

2. Any material in process or partly worked or mutilated 
to be taken on basis of what square feet it will cut solid. 

3. All terms and conditions to be in accordance with your 
Form 1. 

4. Reasonable time to be given in which to move material. 

j: L. PHILIPS & COMPANY. 
(Sgd.) By J. L. PHILIPS. 

jlp :sk. 

B. 22. 
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1310 The objection to the admissibility of the exhibits 
164, 165, 166 and 167 was made on the ground that 

the transaction between Sullivan and Philips in| connection 
with the Aeroplane Lumber Company dealt wijth Govern¬ 
ment veneer and ply-woods, which was no part of Sales 
Contract No. 1 and was not relevant to prove ttye issues in 
this case. Counsel for the Government statecj. that they 
were offered for the purpose of showing the date of the 
beginning of the connection between Frank T. Sullivan and 
John L. Philips in the veneer and plywood transaction. 
The objection was overruled and they were admitted for 
this purpose, and an exception was duly noted. 

1311 The witness was shown a letter of December 5, 
1919, from the Aeroplane Lumber Company by J. C. 

Magness to Director of Air Service relative to bfds submit¬ 
ted on Air Service veneers and plywood, and testified that 
he does not know whether that is Magness’ signature af- 
fixed to this letter. He saw Magness sign his naine “a long 
while ago”, but does not think he has seen Magness’ sig¬ 
nature since 1919. (R. Yol. 8, p. 999.) 

Magness had no connection with 1 lie Aeroplane Lumber 
Company, and he is not aware of Magness having signed 
any papers in behalf of the Aeroplane Lumber Company. 
(R. Yol. S, p. 1000.) 

The above referred to letter of Deeembmer 5, 1919, from 
the Aeroplane Lumber Company, by J. C. Magness, was 
offered in evidence by counsel for plaintiff and admitted as 
plaintiff’s Exhibit No. 166 (R. Yol. 9, p. 1231.), and is as 
follows: 

Aeroplane Lumber Company, 71 South Street. Buffalo, 


N. Y. 

Dec. 5, 1919. 

Director of Air Service, 

Washington, D. C.. i 

Attention Lumber Branch, Material Disposal & Salvage 

Division. 

Gentlemen : 


1. We have just heard unofficially that bids on veneers 
and plywood which were to be opened on Nov. 25th, were all 

I 
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rejected, including our own bid, and further, that new bids 
were being received and other bidders had been asked to 
make new bids, although we have not been advised 

1312 that our bid was rejected, nor that we could put in 
another bid. 

2. Since hearing that you were receiving new bids, we 
have gone carefully into the matter and beg to enclose you 
herewith our sealed bid on this material, and we ask that 
it be given the same consideration as other bids. 

3. Should wo be awarded the contract, we are prepared 
to start moving the material immediatelv after the exccu- 
tion of same and make necessary bond. 

Verv truly yours, 

AEROPLANE LUMBER COMPANY, 

(Sgd.) By J. C. MAGNESS, G. M. 

A letter of December 5, 1919, from Aeroplane Lumber 
Company by J. C. Magness to Director of Air Service, sub¬ 
mitting bids on Air Service veneers, plywood and cores was 
offered in evidence by counsel for plaintiff and admitted 
as plaintiff's Exhibit No. 167 (R. Vol. 9, p. 1231), and is as 
follows: 

(The above letters! were admitted over the objections and 
exceptions of counsel for defendants.) 

Buffalo, N. Y ., December 5, 1919. 

Director of Air Service, 

Lumber Branch, 

Material Disposal & Salvage Division, 
Washington, D. C. 

Subject: Sale of Veneers and plywood. 

Gentlemen : 

1. In accordance with the terms and conditions described 
on sheet your form 1, we hereby bid $10.25 (ten dollars and 

twenty-five cents) per thousand square feet, surface 

1313 measure, for all veneers, plywood and cores owned 
by the Air Service wherever located. 

2. Any material in process or partly worked or dam¬ 
aged to be taken on basis of what square feet it will cut solid 
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ancl reasonable time to be given in which to mojve the ma¬ 
terial. 

Very truly yours, 

AEROPLANE LUMBER COMPANY, 
(Signed) J. C. MAGNESS, G. M. 

A true copv. 

LOUIS DORN, 

Capt. f A. S. A. P. 


The above Exhibit No. 167 was shown to witness and he 
was asked if that was not the bid on which the j Aeroplane 
Lumber Company secured the veneer and plywoods from 
the Government, and witness stated that he ne\ H er saw the 
paper before. He would not know without looking up the 
contract whether the letter represented the terms of the 
bid under which the Aeroplane Lumber Company purchased 
the veneer and plywood. (R. Yol. 8, p. 1000.) 

He knew Captain Charles S. Shot well of the Air Service 
quite well. He does not know what position Shot well held 
in the Air Service. (R. Yol. S, p. 1001.) 

The witness testified over the objections and exceptions 
of counsel for defendants that he heard from Captain Shot- 
well only once in a business way, and that was in April, 
1919, in regard to some lumber at Bay City, Michigan. (R. 
Yol. 8, pp. 1001, 1002.) A telegram of December 9, 1919, 
from Director of Air Service to Aeroplane Lumber Com¬ 
pany, 71 South Street, Buffalo, N. Y., advising latter of 
acceptance of bid on veneers, plywood and cores was of¬ 
fered in evidence by counsel for plaintiff and Admitted as 
Plaintiff’s Exhibit No. 174 (R. Yol. 9 p. 1236), and is as 
follows: 

1314 Decembei| 9, 1919. 

. 

Aeroplane Lumber Company, 

71 South Street, 

Buffalo, N. Y. 

Number —. 

Your offer December fifth accepted and all veneers ply¬ 
wood and cores awarded you by sales board period Send 
representative to Washington immediately to confer with 
lumber branch on details regarding delivery period Bond 
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or certified check for ten percent of approximate total 
required now 

I MENOHER, 

Director of Air Service. 

Originated by-. 

Approved: 


A letter of December 10, 1019, from Aeroplane Lumber 
Company by J. L. Philips to Director of Air Service, ac¬ 
knowledging receipt of above telegram of December 9, 1919, 
was offered in evidence by counsel for plaintiff and ad¬ 
mitted as plaintiffs Exhibit Xo. 175 (R. Yol. 9, p. 1236), 
and is as follows: 

Buffalo, X T . Y., December 10, 1919. 

Director of Air Service, 

Washington, D. C. 

Dear Sir : 


We beg to acknowledge receipt of your telegram, advis¬ 
ing us that vou have awarded to us contract covering sale 
of veneers and plywood in accordance with our bid. 

We are enclosing you herewith check on Atlantic Na¬ 
tional Bank of Jacksonville, Florida, for $19,000.00, being 
slightly in excess of the 10% required under the contract. 

As explained over the telephone today, the writer is 
compelled to leave Washington for a few days on 
1335 some business in connection with the War Depart- 
ment, and will be absent until next week. On my 
return we will be prepared to go into the details of the 
movement of this material with you and start as rapidly 
as possible to ship it out. 

Thanking you, we are 

Verv trulv vours, 

* AEROPLANE LUMBER COMPANY, 

(Signed) By J. C. PHILIPS. 

A letter of October 9, 1919, from Frank T. Sullivan to 
Hall Lumber Company, Boston, Massachusetts, was offered 
in evidence by counsel for plaintiff for the purpose of 
showing the admission on the part of Sullivan that he had 
purchased the lumber fro mthe Government that he had 
for sale, which was admitted as plaintiff’s Exhibit No. 179 
(R. Vol. 9, p. 1266), and is as follows: 
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1316 Buffalo, N. Y., Oct. 9\ 1919. 

Hall Lumber Company, 

101 Milk Street, 

Boston, Massachusetts. 

Gentlemen : 

I 

I am advised by the property officer in charge of the 
Material Disposal Section of the Government at Boston, 
that you might be interested in the Government lumbers 
that was for sale at Springfield and at the Metz [Plant at 
Waltham, Massachusetts. 

I wish to state that I have purchased all of thi 
from the Government and have it for sale. I am < 
you lists of same, and would be very pleased to hear from 
you. If vou will look these lists over and kindly let me 
know the items you are interested in, I will take great 
pleasure in quoting you price on same. 

Hoping to hear something favorable from you lj>y return 
mail, I am 

Yours very truly, 

FRANK T. SULIjIVAN. 

A statement prepared by accountants showing the vari¬ 
ous species of hardwood comprising the substituted hard¬ 
woods that were purchased by Frank T. Sullivan from 
J. L. Philips and John Stephens was offered in evidence 
by counsel for plaintiff and admitted as plaintiff Is Exhibit 
No. 172 (R. Vol. 9, p. 1224), and is as follows: j 

1317 J. L. Philips and John Stephens. 

Hardwood Lumber Purchased by Frank T. Syllivan. 

Board feet. 

3,298,409 
118,572 
382,700 
66,571 
59,824 
31,714 
5,846 
1,912 
1,014 
501 

3,967,063 


Walnut ... 
Mahogany 
Cherry ... 
White Ash 
Birch .... 
Rock Elm 

Ash . 

Oak . 

Basswood 
Maple .... 
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A letter of June 5, 1920, from Frank T. Sullivan, to the 
National Casket Company, Long Island City, New York, 
in which Sullivan refers to the walnut lumber purchased 
by him as “probably the choicest lot of American Black 
'Walnut lumber ever collected at any one point” was offered 
in evidence by counsel for plaintiff and admitted as plain¬ 
tiff's Exhibit No. 180 (R. Vol. 9, p. 1266), and is as follows: 

1318 “ Frank T. Sullivan. 

Lumber. 

Main Office: 600 Ellicott Square, Buffalo, N. Y. 

June 5th, 1920. 

National Casket Co., 

Queens Plaza Court Bldg., 

Lone: Island Citv, X. Y. 

Ci ENTLEMEN : 

4 ‘Attention Mr. C. J. Morrow. 

Walnut Lumber. 

The Walnut Lumber which I have on hand was pur¬ 
chased by the Air Service for the manufacture of pro¬ 
pellers. It is 7" and wider, 8' and longer, and is probably 
the choicest lot of American black walnut lumber ever col¬ 
lected at any one point. 

I will be in New York Monday and Tuesday of next week 
and will take great pleasure in calling in person on you 
and talk to vou in regard to this Walnut Lumber. 

Thanking you very much for your letter, and hoping I 
may have the pleasure of meeting your Mr. Morrow, I am, 
Yours verv trulv, 

(Signed) ‘ ' “FRANK T. SULLIVAN. 

“FTS/K”. 

(At the bottom of this letter the following notation ap¬ 
pears in pencil: “225.00 fob Dayton Enquire for Mr. Kelly 
Govt Engineer Gov't warehouse—Old Maxwell plant.”) 

1319 LTpon cross-examination of defendant Frank T. 
Sullivan by hi$ own counsel, the witness testified as 

follows: 

There was a corporation known as the Aeroplane Lum¬ 
ber Corporation, Inc., organized under the laws of the 
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State of New York, but that corporation had nothing to 
do with the business of the Aeroplane Lumber Company, 
which later got the plywood and veneer from the (jxovern- 
ment. The second company was not incorporated; i|t was a 
partnership. (R. Vol. 8, p. 1005.) 

Later, sometime in 1920, Philips and he went into a kind 
of partnership with reference to plywood and veneer. 
Philips conducted the business end, that is, the filing of the 
bids and the interchange of correspondence • with the De¬ 
partment. With reference as to what he had to jdo with 
the actual management of the company, witness stated that 
he simply put up some money and the books and j records 
of the company were kept in his office at (500 Ellicott Square, 
Buffalo. (R. Vol. 8, pp. 1005,1006.) 

The plywood and veneer had nothing to do with the 
softwood and hardwood involved in this case. (R. Vol. 
8, pp. 1006, 1007.) [ 

He is 58 years of age, and since the criminal tfrial has 
been laid up in the General Hospital for a while and then 
was taken to the Battle Creek Sanitarium, and lfe would 
not want to say that his memory is as good as it w4s before 
the criminal indictment. (R. Vol. 8, p. 1007.) j 

The profit and loss statement for the year 1919 

1320 as prepared by his auditors in connection With J. C. 
Magness and Philips and Stephens operations was 

offered in evidence by counsel for defendant Sullivan and 
admitted as Sullivan Exhibit No. 1 (R. Vol. 8, p. 1009). 
This exhibit is as follows: | 

| 

1321 Sullivan Exhibit 1. 


New York: 92 William Street. Buffalo: Brisbane Build¬ 
ing. Niagara Falls, N. Y.: Gluck Building. 

Strange, Fuller & Company, Chartered & Certified 
Accountants and Auditors. 

February 21, 1920. 

Mr. Frank T. Sullivan, 

Ellicott Square, 

Buffalo, N. Y. 

Dear Sir : 

We have prepared from your books of account a state¬ 
ment of Trading and Profit and Loss for the ^ear 1919 
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in connection with your association with Mr. J. C. Magness 
in the Phillips & Stevens operation. 

Tlie net profit as shown by Exhibit, before deducting 
the amount payable to Mr. J. C. Magness, as commission 
in terms of your agreement with him, was $158,872.32, and 
after deducting the said commission, $79,436.16, there re¬ 
mained a balance of like amount. 

Yours faithfullv, 

! ' FULLER AUDIT COMPANY. 


1322 Exhibit “A”. 

Frank T. Sullivan, Buffalo, N. Y. 

Statement of Trading and Profit and Loss for the Year 1919. 
Phil/ips and Sterens Operations. 


Credit. 

Sales of Merchandise—Schedule 1. 419,683.77 

Debit. 

Purchases of Merchandise—Schedule 2. 225,852.53 


Prime Profit on Trading 


193,831.24 


Deduct: 

Expense: 

Advertising. 1,050.13 

Commission: 

J. C. Magness. . 79,436.15 
Miscellaneous .. 6,012.91 

- 85,449.06 


Miscellaneous . 9,516.84 

District Expenses, Schedule 3. 5,370.57 

Labor and Crating. 6,342.62 

Office Salaries, Proportion. . . 2,589.25 

Freight . 2,418.23 

Petty Expenses. 733.11 

Rent (%) . 270.00 

Automobile Maintenance, etc.. 655.27 


114,395.08 


Net Profit 


79,436.16 
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1323 Frank T. Sullivan, Buffalo, N. Y. 

Schedules, December 31s£, 1919. 
Phil/ips and Stevens Operations. 

Schedule 1. 

i 

Sales of Merchandise. 


Buffalo . [150,742.71 

Detroit . 58,544.19 

Elizabeth, N. J. 34,527.10 

Fibre Yard. 2S,921.70 

Cleveland, 0. 28,035.32 

Springfield, Mass. 27,357.99 

Ithaca . 24,672.69 

Hayes, Iowa. 13,914.02 

New Brunswick. 13,018.43 

Niles, 0. 12,063.82 

Metz Plant . 10,547.06 

Flint, Mich. 8,780.17 

Dayton, O.i 4,160.17 

Brighton, Mass. 1,639.83 

Farmingdale, La. 1,356.83 

Packard Motor Car Det.[ 507.20 

New York City. 438.05 

Richmond, Ind. 416.05 

Ridgely Trimmer Co. Plant, Springfield, O.. . . . 40.44 

Total . ^419,683.77 


1324 Frank T. Sullivan, Buffalo, N. Y. 

Schedules, December 31s£, 1919. 
Schedule 2. 

Purchases of Merchandise. 


Buffalo . i 77,290.52 

Detroit . 33,862.37 

Elizabeth, N. J. ! 21,374.11 


58—5238, 5239 
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Springfield, Mass. .1. 16,932.38 

Ithaca, X. Y.!. 16,149.39 

Cleveland, 0. . 15,777.19 

Fibre Yard. 9,185.59 

Haynes, Iowa .•. 8,312.35 

Metz Plant . 7,348.94 

New Brunswick. 6,156.80 

Niles, 0. 6,054.34 

Flint, Mich. 2,911.20 

Dayton, 0. 2,452.54 

Brighton, Mass. 618.14 

Farmingdale, La. 600.36 

New York City . 346.79 

Richmond, Ind. 250.68 

Packard Motor Co., Det. 190.42 

Ridgely Trimmer Co. Plant, Springfield, O.. . 38.42 


Total . $225,852.53 

Schedule 3. 

District Expenses. 

New York, Elizabeth & New Brunswick .... 1,421.42 

Detroit . 650.00 

Buffalo . 649.25 

Cleveland . 592.59 

Boston. 478.02 

Springfield . 445.91 

Niles . 351.45 

Ithaca . 285.00 

Dayton. 280.00 

Haynes . 164.53 

Fibre Yard.- 52.40 


Total .:. $5,370.57 

1325 With reference to the cancelled checks covering 
the Philips or Magness transactions in 1919 or 1920, 
he may have never seen them. The last lie has seen of his 
books, that is, the car record, the journal and the ledger for 
1919 and 1920, was in the billiard room of his home at #64 
Berkeley Place, Buffalo, New York. He has a statement 
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off these books, but he does not know where the books are. 
He has no explanation to offer in regard to the loss of his 
books and records. He has asked everybody connected with 
his family and they don’t know. He has asked everyone 
connected with his business, and every employee, personal 
employees and employees who were working there at that 
time, and they don’t know. The only information {from his 
office that he has obtained is that when he moved his office 
in 1924, none of the books were in the office. He had ac¬ 
countants go over his books and make statements, and he 
happens to have these statements because he kept them in 
the bank vault. He did not give any order to anybody to 
spirit these books away or destroy them. (R. Vol. 8, pp. 
1010 , 1011 .) 

He saw so much of the Air Service lumber that he later 
bought from Philips & Stephens because he had made three 
purchases from the Air Service, one before the Armistice 
was signed and two afterwards, and in shipping this lumber 
lie naturally saw the other lumber at the time, j (R. Vol. 

8, pp* 1011, 1012.) 

1326 With reference to whether the lumber covered in 

his thirty odd contracts with Philips and {Stephens 
was sorted as to lengths and graded, his memoiy at the 
present time is that there was only one place where the 
lumber was piled up in sizes. The rest of the lumber was 
mixed up in every sort of way. The one plant where it was 
piled regularly, he thinks, was the Rubay Plant at Cleve¬ 
land. Of the places where the lumber was piled, to the best 
of his recollection, it was piled on only two Government 
owned properties, one at Dayton and one at Buffalo. The 
other places were at various factories such as furniture 
factories. (R. Vol. 8, p. 1012.) 

He got a great many letters from Philips and Stephens 
asking him to hurry certain projects, and when he would go 
to these projects he would get acquainted with i;hem, and 
he would bo informed of the inconvenience of having the 
lumber at these projects and of the lumber being in the 
way. He was outside all the time. He saw eve::y foot of 
the lumber before it was shipped and arranged the detail 
of getting it shipped and moving, etc. There Vere three 
months when he spent probably from 28 to 29 nights on a 
sleeper. (R. Vol. 8, pp. 1012, 1013.) 
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Ho bought lumber from the Air Service before he heard 
of Philips and Stephens. (R. Yol. 8, p. 1013.) 

They had been buying Air Service lumber and were just 
about getting through the shipping of some of it when he 
was referred to a man named Humphrey at Y asliington, 
who he was told would know about what lumber the Gov¬ 
ernment had for sale, and he was advised to get in touch 
with Humphrey. (R. Yol. 8, pp. 1013, 1014.) 

He did not know Humphrey before that. He saw Hum¬ 
phrey in March, 1919. Humphrey said, “you have 
1327 been buying some Air Service lumber have you 
not”, and he said he had. Humphrey said, “well, 
we have sold all the Air Service lumber to Philips and 
Stephens”. He asked Humphrey who they were, and 
Humphrey said they were in Washington and gave him 
their address. 

He had not met Philips or Stephens before that day. 
(R. Yol. 8, p. 1014.) 

After leaving Humphrey’s office, he went to the office of 
Philips and Stephens and saw Philips. He and Philips 
had a talk in regard to the matter, and Philips said, “you 
are the man that has been buying some of this” and “well, 
Sullivan, I will be glad to take this up with you when we 
are ready to talk business”. He left and that is practically 
all that took place at that interview. (R. Yol. 8, pp. 1014, 
1015.) 

He entered into the contracts with Philips and Stephens 
for the Air Service lumber which are dated July 30, 1919. 
He did not know the exact number of feet of each kind of 
material. He had no detail amounts, but a rought memo¬ 
randum that there would be between 19 and 22 million. (R. 
Yol. 8, p. 1015.) 

His arrangement with Philips and Stephens was that 
he was to get all of this Air Service lumber. (R. Yol. 8, 
pp. 1015,1016.) 

The first time he ever saw the contract of February 25, 
1919, between Philips and Stephens and the United States 
was after his indictment when his attorney showed the 
contract to him. There was no question in his mind, but 
that Philips and Stephens were the owners of the property. 
He had been referred to Philips and Stephens by Hum¬ 
phrey and Humphrey told him that the Government had 
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sold Philips and Stephens this lumber. When Philips of¬ 
fered to sell this lumber to him there was no sus- 

1328 picion in his mind but that Philips afid Stephens 
owned the lumber. 

Another thing, the terms Philips and Stephens were 
making to him were not easy terms for the payment of the 
lumber. (R. Yol. — p. 1016.) 

He entered into an obligation with Philips ajid Stephens 
with reference to the softwood of a little over a half million 
dollars. Most of the lumber was spruce. (R. Yol. 8, pp. 
1016,1017.) .4 

He had had experience in the handling of fir and spruce. 
They were specializing in it. He went to the coast and 
spent the greater part of three years to learn the fir and 
spruce business because they realized that in woods they 
were handling they were getting short in supplies. They 
introduced these woods into the various manufacturing 
lines such as agricultural implement manufacturers and the 
piano trade. (R. Yol. S, p. 1017.) 

When he took up the matter of price of the lumber ob¬ 
tained from Philips and Stephens, he took as a (basis about 
what he had been paying the United States (jrovernment 
prior thereto for the same species and kinds of jwoods, and 
the prices he had offered were practically the sjame as the 
prices paid the Government under other contracts. Later, 
he had several contracts with the Navy Department, and he 
did not pay the Navy Department nearly as ifiucli as he 
paid Philips and Stephens for the same kind of lumber and 
the same quality of lumber. Those were competitive bids. 
(R. Yol. 8, pp. 1017, 1018.) 

Before the lumber he obtained from Philips and Ste¬ 
phens could be resold, it had to be sorted, some of it had to 
be remanufactured. He sold the lumber to something like a 
couple of hundred different people. The High prices on the 
lumber started in the last of August, 1919, aiid kept up 
until along in the late spring of 1920. He thinks it ran un¬ 
til about July, 1920. (R. Yol. 8, p. 1019.) 

1329 The reason he went into the transaction with 
Philips and Stephens was as follows: 

“A. 1 knew there was a shortage of lumber jat the big 
plants that I was selling. I knew that from personal knowl¬ 
edge. I had sold other lumber, those three lotjs of lum- 
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ber that I had purchased from the Air Service prior to 
the Philips and Stephens contract. 

You have asked me more than once why I went in with 
Mr. Magnus. I could only have got half ot this lumber; I 
was only promised half of it unless I took Mr. Magnus in. 
I felt, knowing the market conditions as I did, that these 
big plants—that there would be no trouble in disposing of 
this lot of lumber, i And I further knew that unless the 
yellow pine mills got under operation very quickly that we 
would strike big prices, because the yellow pine mills had 
been either closed or were cutting special lumber for the 
Government. That I got from my brother, who was closely 
connected with the yellow pine industry of the south. I 
knew that if I could get this lumber and get it moving 
quicklv, that we would have a big sale.” (R. Vol. 8, p. 
1020 .)* 


He guessed the future right. (R. Vol. S, p. 1020.) 

He never knew anything about the base prices. lie had 
nothing to do with price-fixing. The time he entered into 
the softwood contracts with Philips and Stephens he did 
not know Chambers.! The first he ever knew of conferences 


held preliminary to the contract of February 25, 1919, was 
when lie was reading that book (Bill of Complaint) after 
the indictment. (R. Vol. 8, pp. 1020,1021.) 

He did not know anything about what Philips and Ste¬ 
phens were paying the Government for the lumber. There 
never was any question in his mind but that the 
1330 owner was Philips and Stephens. They got the in¬ 
voices from Philips and Stephens and made pay¬ 
ments to them. He had no direct instructions from the 
Government about it or paid a nickel to the Government on 
any of the contracts. (R. Vol. 8, p. 1021.) 

The first thought or intimation that the propriety of his 
transactions with Philips and Stephens was being ques¬ 
tioned by anybody was at the time Mr. Ward and Mr. Bor- 
chardt visited him in Buffalo, New York, and commenced 
asking him questions. (R. Vol. 8, p. 1022.) 

Up to that time he had every reason to think that every¬ 
thing was alright. His income taxes had been settled with 
the Government for these years; the Government had its 
auditors examine his papers, his taxes were cleaned up. 
(R. Vol. 8, p. 1022.) 
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The final tax matters were cleaned up with the Gov¬ 
ernment sometime in the year, 1925. (B. Vol. 8, pp. 1022, 
1023.) j 

There would be a difference between the prices tie bought 
the lumber for from Philips and Stephens and ihe prices 
he would resell the lumber at because the big pjirt of his 
business is selling to manufacturers, the men wlfo use the 
lumber. He sorts the lumber and sells the manufacturers 

what class of lumber thev want for various uses in manu- 

* 

facturing purposes. He had to increase the sdles force. 
He had to get 4 or 5 cars to keep at various points because 
a lot of the lumber was piled a long way from street car 
tracks or near where they could get customers out very 
handily to see the lumber. (B. Vol. 8, pp. 1024, 1025.) 

He did not intend to enter into any conspiracy to de¬ 
fraud the United States by fixing base prices or paying any 
of this money to Philips & Stephens or fo Philips 
1331 and Magness. Such a thought never entered his 
mind. He thought it was a straight transaction. (B. 
Vol. 8, p. 1025.) ' j 

This is the first trouble that he has ever had ijn his life; 
that is, the criminal indictment was. (B. Vol. S, ]fc>. 1025). 

Upon cross examination of defendant Frank T. Sullivan 
by counsel for defendant John L. Philips, the wifjness testi¬ 
fied as follows: 

He did not submit a bid in writing to Philips and Stephens 
for the lumber. (B. Vol. S, pp. 1025, 1026.) j 
After talk of one-half day he submitted a l(?ad pencil 
memorandum to Philips of what he would be willing to pay 
for the spruce and the fir. The grade of lumber was not 
mentioned at that conference. Those were the prices that 
Philips afterwards accepted and specified in his contracts 
with Philips & Stephens. At the time of these contracts it 
was pretty hard to find any market price for spruce and fir. 
He was not posted on the price of boxing or cratjng lumber 
and took Philips’ say-so for the crating lumber|, which he 
purchased from Philips and Stephens. The prices he paid 
to Philips & Stephens for the lumber were about the same 
prices he had been paying within a few months of that 
period, a month or so for the same class and grade of lum¬ 
ber. (B. Vol. 8, p. 1026.) 
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All of the lumber purchased from Philips & Stephens was 
either sold directly to lumber yards or to manufacturers, 
mostly to manufacturers. The profits came from knowl¬ 
edge, knowing how to start it, how it put it in classifications 
to get a big price for the lumber. He thinks there were some 
two hundred different transactions in the reselling of the 
lumber. He means 200 purchasers. (R. Yol. 8, pp. 
1332 1027, 102S.) 

They got a great many repeat orders from the pur¬ 
chasers. It took a thousand different transactions to repre¬ 
sent the disposition or sale of the lumber and covered a 
period of close to two years. (R. Yol. 8, p. 1028.) 

Until he saw the bid for the veneer and plywood shown 
him in Court this morning he forgot that lie had made a bid 
on the veneer and plywood. (R. Yol. 8, p. 1029.) 

Upon redirect examination by counsel for plaintiff the 
defendant Frank T. Sullivan testified as follows: 


Transactions, he would say, would be shipments. There 
were about 200 customers and there might have been five, 
eight or ten different sales made to each or there might 
have been twenty sales made to these individual customers, 
but it is not true that the shipments as to each customer 
were governed bv a single contract. (R. Yol. 8, pp. 1029, 
1030.) 

He cannot tell how many purchasers of hardwood he had 
without guessing at it. In some cases in selling the lumber 
he took it from the Government’s storage places and shipped 
it to his own yards apd then sent it out to his customers, but 
it would be only guess work on his part to say that only a 
small portion of the lumber was handled that way. (R. Yol. 
8, p. 1030.) 

They had men sorting the lumber at the different projects 
and a great many shipments were made to vendees direct 
from the projects. (R. Vol. 8, p. 1031). 

Over the objections and exceptions of counsel for de¬ 
fendants the witness testified that he met Chambers while 
he was at the Dayton, Chicago and Buffalo projects, but that 
he did not accompany Chambers to these projects in April, 
1920. He thinks the first time he met Chambers was in 
Dayton, Ohio. (R. Yol. 8, pp. 1032,1033.) 

Later, he saw Chambers at Buffalo. He did not 
1333 confer with Chambers as to the base prices. He re¬ 
calls an officer at Buffalo asking him to walk out in 



UNITED STATES OF AMERICA. 


893 


the vard with this officer, and Chambers. That wasithe first 
lie knew of Chambers. That was the first he ever he|ard that 
Chambers was a fixer of prices for the Government, 

The reason this officer wanted him to walk out in the yard 
with Chambers was that this officer could hear what Cham¬ 
bers would say in front of him in regard to the piling 
of the walnut lumber. (R. Vol. 8, p. 1033.) 

With reference to his testimony on examination by his 
own counsel of the visit to his office bv Mr. Ward land Mr. 

* i 

Borchardt, lie stated that Mr. Ward and Mr. B(j>rcliardt 
asked him all about his transaction with the Governrtient and 
asked him if he had any objection to show his books, especi¬ 
ally a car book he kept. He told them he had no objection. 
In fact, he was asked if he would not loan the book to them, 
and told them he would give them room in his office to work 
in and out of courtesy he let them take this book and thev 
kept it three or four days there at the Government place. 
(R. Vol. 8, p. 1034.) 

The following thereupon occurred : 

Q. Didirt you refuse, Mr. Sullivan, to show your ledgers, 
cash books, and checks returned from the bank to Mr. 
Borchardt and myself ? A. Mr. Ward, my memorj' of this 
conversation is that I gave you and Mr. Borchardt every- 
thing you asked for, and then when vou got all through Mr. 
Borchardt came back to the office and said, “Now, Mr. Sulli¬ 
van, you have been wonderful to us. Now, tell us ill about 
the Philips and Stephens transactions.” (R. Vol. 8, 
1334 p. 1034.) 

Over the objections and exceptions of counsel forj defend¬ 
ants the following thereupon occurred: 

Q. Now, Mr. Sullivan, you have heard a good deal of 
evidence introduced against vou in the trial of the c-iminal 
cause- 

Mr. Bass: I will admit that he refused to take tl:.e stand. 
Bv Mr. Ward: j 

Q. (Continuing:) —In this court, entitled U. S.jy. J. L. 
Philips, Frank T. Sullivan and others? Is that true|? A. I 
did not hear much evidence against myself that I reinember. 

Q. You were present in the court room during ilie trial 
of that case? A. Yes. 
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Q. Did you take the stand to explain these transactions? 
A. I was not asked to. 

Q. Did you take the stand? Yes or no. A. No. 

Counsel for defendant Sullivan objected to the question 
as to whether the witness took the stand in the criminal case 
to explain these transactions, on the ground that he had the 
Constitutional right not to take the stand, and his taking 
advantage of that right could not be used against him in 
this case. 

The objection was overruled and an exception noted. (R. 
Yol. S, pp. 1036-1037.) 


Upon re-cross examination of 
van by his own counsel, the witne 

V * 


defendant Frank T. Sulli- 
ss testified as follows: 


He did not take the stand in the criminal case cane 

1335 under the advice of his counsel. (E. Yol. 8, p. 1037.) 

He has a copy of a memorandum showing the hard¬ 
wood and softwoods he received from Philips and Stephens. 
The records upon which this data is based is from the con¬ 
tracts between Philips and Stephens and himself. He has 
two trunk loads of papers at his hotel. lie has a typewritten 
list of these papers. He has a trunk full of 1922 

1336 papers. He has the Liberty Bank book of 1920; lum¬ 
ber invoices, eleven cases from Philips and Stephens; 

Merchants National Bank check book of the vear 1921. He 
has a recapitulation gotten up in his office first of the soft¬ 
wood lumber, which he purchased from Philips and Ste¬ 
phens that goes into detail in reference to the different 
projects where they got the lumber and it shows the recap¬ 
itulation of what they received and he has the same recapitu¬ 
lation on the hardwood. (R. Yol. 8, pp. 1040, 1041). 

He has not as yet found a paper or a copy of a paper of 
his actual written claim on Philips and Stephens for short¬ 
age in deliveries on his original contracts. He will produce 
it if he can find if before the case proceeds. (R. Vol. 8, 
p. 1042.) 


Thereupon Marcus Bcrchardt, a witness called on behalf 
of plaintiff testified as follows: 

As a special Assistant to the Attorney General he had 
something to do with the investigation and preparation of 
this particular case. In company with IF. S. Ward, also a 
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Special Assistant to the Attorney General, lie called upon 
the defendant Frank T. Sullivan in November, 1921, at Sul¬ 
livan’s office, #600 Ellicott Square, Buffalo, New York. 
(R. Vol. 8, p. 1043.) 

On this occasion he asked defendant Sullivah what 
records Sullivan had pertaining to transactions with 
Philips and Stephens, and to permit witness to cpxamine 
those records. Counsel for defendant Sullivan objected to 
the question on the ground that by the question the Govern¬ 
ment was undertaking to impeach its own witness cn a col¬ 
lateral matter. The objection was overruled and an excep¬ 
tion noted. Thereupon, the witness proceeded: 

Sullivan stated that he had records pertaining to his 
transactions with Philips and Stephens. Sullivan 

1337 stated that at the time of his transactions with 
Philips and Stephens he had records containing in¬ 
formation as to the purchase and sale of materials, and the 
price paid therefor, and the price received from his cus¬ 
tomers. that such information was contained in what 

1338 Sullivan described as car records. Sullivan also 
stated that he, Sullivan, had other ledgers having to 

do with the Philips and Stephens transactions. In addi¬ 
tion to records pertaining to the Philips and Stephens 
transactions, Sullivan stated that he had similar records of 
other purchases direct from the Air Service. Sullivan was 
requested to permit Mr. Ward and witness to examine 
merely the records pertaining to the Philips and Stephens 
transactions. Sullivan stated that he would like ;o think 
the matter over; that he had absolutely no objection to an 
examination of the records concerning the direct purchases 
from the Government such as sales 38, 82, 2923 and 2854, 
being purchases direct from the Air Service. Sullivan re¬ 
quested that Mr. Ward and witness return and that| he, Sul¬ 
livan, would advise whether the courtesy of examining the 
records could be extended to Mr. Ward and witness. Mr. 
Ward and witness returned the following day. On this oc¬ 
casion Sullivan stated that he, Sullivan, had not bfcen able 
to definitely make up his (Sullivan’s) mind whether to ex¬ 
tend the privilege of an inspection because Sullivan’s wife 
was ill at Sullivan’s home, and for that reason Sullivan had 
not been able to give the matter such thought and consider¬ 
ation as he, Sullivan, would like to have given it. Mr. Ward 
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and witness were requested to return the following Mon¬ 
day. (R. Yol. 8, pp. 1043-1046.) 

On the following Monday Mr. Ward and witness re¬ 
turned to Sullivan’s office, on which occasion Sullivan flatly 
refused the privilege of examining any of the records per¬ 
taining to the Philips and Stephens transactions. Sullivan 
was asked specitically for permission to examine the checks, 
the records containing information as to what was pur¬ 
chased and what was sold, and the records showing 
1339 what was paid the Government and what Sullivan re¬ 
ceived from his customers, all of which information 
Sullivan declined to furnish Mr. Ward and witness. There 


was absolutely not one paper shown Mr. Ward and witness, 
having to do with the Philips and Stephens contract. Sul¬ 
livan even declined permission to examine the contracts be¬ 
tween Sullivan and Philips and Stephens. 

In brief, no records were seen in the possession of Sulli¬ 
van on this particular trip to Buffalo, having to do with 
the Philips and Stephens transactions. (R. Yol. S, p. 1046.) 

That is the onlv time Sullivan was requested to exhibit 
or disclose his records for inspection. (R. Yol. 8, pp. 1046, 
1047.) 


Upon cross-examination of witness by counsel for defend¬ 
ant Frank T. Sullivan, the witness testified as follows: 

On this particular trip to Buffalo and vicinity the only 
employee of Frank T. Sullivan whom witness requested for 
records of Frank T. Sullivan was one, A. F. Yollette. (R. 
Yol. 8, p. 1048.) 

At the time of visting Sullivan’s office he did not take a 
car book from Sullivan’s office. He did not take one paper 
away. There was no request made to take a book from Sul¬ 
livan’s office and no book was taken out. The car book was 
examined at Sullivan’s office merely to the extent of seeing 
what the book was. (R. Yol. 8, p. 1049.) 

The witness testified over the objections and exceptions 
of counsel for defendants that Sullivan refused to show him 
anything other than the particular records which had no 
connection with Philips and Stephens transactions. (R. 
Yol. 8, p. 1050.) 

Sullivan was asked whether he, Sullivan, had 
1340 records in his possession pertaining to the Aeroplane 
Lumber; Company. On witness’s first visit to Sulli- 
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van’s office at Buffalo, and on that occasion Sullivan stated 
that these records were in Philadelphia in the possession of 
J. L. Philips. Sullivan did not state to witness that the 
Philips and Stephens matters were purchases from a third 
party, and that those were matters that the Government 
was not entitled to examine. (R. Yol. S, p. 1050.) 

Sullivan not only refused to let witness see the records, 
but refused to discuss the transactions. Sullivan Aid not 
give any reason for this. Sullivan refused to show wit¬ 
ness the Philips and Stephens records, but did not refuse 
to show him records which he did not care to see. He was 
not up there with a view of getting somebody indicted, but 
merelv to arrive at the facts. ITe had absolutelv no inter- 
est at all in the case other than to do his duty. His entire 
attitude in this case and in the criminal case has jalways 
been to be fair. (R. Yol. 8, pp. 1051, 1052.) ! 

Thereupon counsel for plaintiff offered in evidence the 

testimonv of John K. Gault, a witness called on bdhalf of 

» • 

the Government at the criminal case (R. Yol. 8, p. 9S0), 
which testimonv is as follows: 

He is engaged as a private banker and in the employ of 
Henry Talmadge & Company, Xew York. He kn<j>ws de¬ 
fendant John L. Philips, and is acquainted with philips’ 
handwriting. (S. T. R. Yol. 26, p. 3906.) j 

Witness identified a check signed bv William T. | Minor, 
then cashier of Henry Talmadge & Company, dated Febru¬ 
ary 21, 1920, payable to J. L. Philips for $29,000.00, and 
bearing the endorsement of J. L. Philips and also a check 
signed by William T. Minor, then cashier of Henfy Tal¬ 
madge & Company, dated February 21, 1920, payable to 
J. L. Philips for $8,000, and bearing the endorsement 
1341 of J. L. Philips, and stated that these checks were 
received from and charged to the account of J. C. 
Magness. (C. T. R. Yol. 26, pp. 3907-3910.) 

Witness identified a cash book of Henry Talmadge & 
Co., and testified that certain entries therein showed that 
Henry Talmadge & Company received on February 21,1920, 
from J. C. Magness for deposit to his account, a check of 
$40,000, drawn by F. T. Sullivan, and also received a check 
of the same date from Magness for deposit to his Account 
of $10,000, drawn bv F. T. Sullivan. (C. T. R. Yol. 26, pp. 
3720-3721.) 
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Magness's account also showed a debit on February 21, 
1920, of $49,000. Witness identified a check dated Febru¬ 
ary 21, 1920. bv J. C. Magness drawn on Henrv Talmadge 
& Company for $8,000, payable to “cash”, and a check 
dated February 21, 1920, by J. C. Magness on Henry Tal- 
madge & Company for $41,000.00, payable to “cash*’. (C. 
T. if Yol 20, pp. 3914, 3959.) 


Thereupon defendant Lee L. Herrell was called as a wit¬ 
ness to the plaintiff and testified as follows: 

Tie is in the lumber business in Washington, D. C., en¬ 
gaged as a combination of wholesaler and broker and com¬ 
mission man. (R. Vol. 8, pp. 1052,1053.) 

In 1919, lie purchased from Philips and Stephens about 
12,000,000 feet of lumber located at Gilmerton, Va., and 
about two to two and a half million feet located at Crad¬ 
dock, Virginia. (R. Vol. 8, p. 1053.) 

The witness identified the contract entered into between 
himself and J. L. Philips and John Stephens for the pur¬ 
chase of the lumber at Gilmerton, Virginia. (R. Vol. 8, p. 
1054.) 

This contract of May 1, 1919, covering the Gilmer- 
1342 ton lumber was offered in evidence and admitted as 
Stephens cross exam. Exhibit No. 3 (R. Vol. 7, p. 
886), and is as follows: 


This contract, made this first dav of Mav, 1919, bv and 
between J. L. Philips and John Stephens of Washington, 
L). C., hereinafter called “Sellers”, and Lee L. Herrell of 
Washington, D. C., hereinafter called “Buyers”; 

Witnesseth: 

Whereas certain lumber hereinafter described has been 
purchased by the sellers from the United States, and 

Whereas the said sellers are desirous of disposing of the 
said lumber; 

Xow, therefore, in consideration of the mutual agree¬ 
ments herein contained, the sellers have sold and the buyer 
has purchased the said lumber hereinafter described, and 
the sellers and the buyer do hereby agree as follows: 


1st. Material Sold and Purchased.—The sellers sell and 
agree to deliver to the buyer approximately six million feet 
(6,000,000') of rough and/or dressed Yellow Pine lumber, 
and the buyer buys and agrees to receive and pay for the 
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said lumber under terms and conditions hereinafter set 
forth. 

2d. Location of Lumber.—The lumber covered under this 
contract is approximately six million feet (6,000,0(30') of 
surplus lumber located at Gilmerton, Virginia, heretofore 
purchased by the sellers from the United States, of wjhich an 
approximate inventory has been furnished the buyer and 
the receipt of said approximate inventory is hereby ac¬ 
knowledged by the buyer, and the said approximatcj inven¬ 
tory is attached to and made a part of this contract! 

(a) It is expressly understood and agreed that this in¬ 
ventory is only an approximate inventory and is to 
1343 be and to cover (more or less) an approximate 
quantity of the items specified. 

3d. Inspection and Tally.—The said lumber shall be in¬ 
spected and tallied by a representative of the L T nitec^ States 
and a representative of the buyer at the point of leading, 
and this inspection and tally is to be final and the basis on 
which the lumber is to be paid for, and should these said 
representatives fail to agree on the inspection and tally a 
third party shall be selected by these said representatives 
and the decision of this said third party shall then be final 
and binding on both parties. 

4th. Loading.—The said lumber is to be loaded <jm cars 
by the United States under instructions furnished bv the 
buyer and the cost of handling and loading is to be paid for 
bv the United States. 

w 

5th. Time of Shipment.—The buyer is to furnish to the 
representative of the United States at Gilmerton, Virginia, 
shipping or loading instructions for all of the lumber sold 
and purchased under this contract commencing within two 
weeks from this date and the buyer shall furnish the said 
shipping or loading instructions for the entire quantity of 
lumber prior to July 25, 1919. Failing to furnish tlie said 
shipping or loading instructions within the said tiijne, the 
buyer agrees to receive, take possession of and pay for in 
full all of the lumber sold and purchased under this con¬ 
tract on or before July 25, 1919. 

V 7 

(a) Should the buyer furnish shipping or loading in¬ 
structions as stated above and the United States should 
fail to load the lumber within reasonable time, the buyer is 
to receive and pay for the lumber only as it is loaded by the 
United States. 
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(b) The said shipping or loading instructions 

1344 shall be numbered consecutively, beginning with one, 
and in addition to furnishing shipping or loading in¬ 
structions to the representative of the United States at the 
point of loading the buyer shall mail two copies of the said 
shipping or loading instructions (so numbered) to the 
sellers at 70S Thirteenth St., N. W., Washington, I). C. 

(c) The title and address of the representative of the 
United States to whom the said shipping or loading in¬ 
structions are to be furnished is: Commanding Officer (Ma¬ 
jor B. F. (’ole), Gilmerton, Virginia. 

6th. Quality of Lumber.—The lumber sold and purchased 
under this contract is to be inspected for the grade of Num¬ 
ber Two Common and/or Better under the rules of inspec¬ 
tion of the Southern Pine Association, and anv lumber 
falling below this grade shall be classitied as rejected or 
cull lumber. 

7th. Prices.—The price at which the said lumber is sold 
is $1S.00 (eighteen dollars) per thousand feet board meas¬ 
ure f. o. b. ears Gilmerton, Virginia (for the grade of Num¬ 
ber Two Common and/or Better, and one-half price (or 
$9.00—nine dollars—per thousand feet board measure F. 
(). B. cars Gilmerton, Virginia) for rejected or cull lumber. 

8th. Terms of Payment.—Upon the signing of this con¬ 
tract the buyer is to deposit with the sellers $1,000.00 (one 
thousand dollars) in cash, which amount is to remain to the 
credit of the buyer until the completion of the contract and 
final payment in full for all of the lumber. The sellers are 
privileged to apply any or all of this deposit against the 
payments for the last shipments and at the completion of 
the contract and after final payment for all of the lumber 
has been made, any or all of the remaining deposit is to be 
returned to the buyer; and the lumber is to be paid 

1345 for net cash without discount within six davs from 

•/ 

the date of loading of said lumber. 

Signed in duplicate. 

J. L. PHILIPS AND 
; JOHN STEPHENS, 

By J. L. PHILIPS, 

Sellers. 

I LEE L. HEERELL, 

Buyer. 
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Witnesses as to signatures: 


A letter of May 1, 1919, from J. L. Philips ajid John 
Stephens by J. L. Philips to Lee L. Herrell, relative to the 
Gilmerton contract of same date was offered in evidence by 
counsel for plaintiff and admitted as plaintiff’s Exhibit No. 
169 (R. Vol. S, p. 1054), and is as follows: 

J. L. Philips and John Stephens, 708 Thirteenth Street, 

Washington, D. C. 

May 1, 1919. 

Mr. Lee L. Herrell, 

Washington, D. C. 

Dear Sir : 

In addition to the six million feet of government surplus 
lumber located at U. S. Construction Lumber Depbt at Gil¬ 
merton, Va., covered under contract executed this j date, we 
have sold to you and you have purchased from u|s all the 
balance of the government surplus lumber locate<[l at that 
point. 

Prices, terms, quality and conditions all to be the same 
as in contract above referred to. 

It is agreed that we are to send shipping notifica- 
1346 tion to the commanding officer at Gilmerton when 
requested by you. In the meantime they are to pro¬ 
ceed with the shipment of the six million feet specified 
above. 

Very truly yours, 

J. L. PHILIPS AND 
JOHN STEPHENS, 

(Signed) By J. L. PHILIPS, j 

JLP :SK. 

He had known defendant J. L. Philips about one month or 
probably two or three weeks prior to entering into the con¬ 
tract with Philips and Stephens. He does not know the de¬ 
fendant John Stephens any better than Philips. (R. Vol. 
8, p. 1055.) 

59 — 5238 , 5239 | 
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The circumstances under which the Gilmerton lumber 
came to his attention were as follows: 

4 4 As I recollect right, there was some lath or something 
that I bought from the Housing Corporation prior to that, 
and I think—there was some lath in it. One Sunday Mr. 
Roland Perry was out to my house, and lie was going to 
Norfolk, and I went with him. When we got down to Nor¬ 
folk he had some people to see, and I called on a couple of 
customers. Then we hired an automobile and went out and 
looked at this lumber at Gilmerton. When we came back— 
I think it was some time, possibly, after that I went to Mr. 
Philips and told him I would like to get some of that lum¬ 
ber/ y 

Perry did not call on him as salesman for J. L. Philips 
at that time. (R. Yol. 8, p. 1055.) 

He thinks that Perry first mentioned the Gilmerton lum¬ 
ber as he and Perry arrived at Norfolk and Perry was 
going out to Gilmerton. (R. Yol. 8, p. 1056.) 

He went with Perry to Norfolk “more for a ride than 
anything else”. They went by boat. He does not 

1347 recall discussing the Gilmerton lumber with Perry 
at all. They went out and looked at it. He went with 

Perry just to be with him. When they got to Norfolk he 
and Perry took an automobile and they went out to see the 
Marine (’amp that ihe had furnished considerable lumber 
to during the war, and then they went over to Gilmerton. 
Whether Perry wanted to see Gilmerton or not he 

1348 does not know. (R. Yol. 8, pp. 1056, 1057.) 

Perry did not suggest that witness see J. L. Phil¬ 
ips about the purchase of this lumber. Witness saw Philips 
upon his return from Norfolk and Gilmerton, with refer¬ 
ence to buying some of this lumber. Philips asked him how 
much he could handle and he told Philips he does not think 
he could handle all of the lumber. Then he made another 
trip down to Norfolk and looked at the lumber, and upon 
his return made Philips an offer. Philips wrote him a con¬ 
tract, and he paid a deposit and bought the lumber. (R. 
Yol. 8, p. 1057.) 

Thereupon, the following occurred: 

Q. Then after you got the lumber you entered into some 
sort of relationship with Roland Perry in connection with 
that lumber? A. Yes, sir. 
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Q. Just state the nature of the relationship, and when it 
began. A. I met Mr. Perrv on the street a few dais after 
I bought this lumber, and told him that I had bought the 
Gilmerton lumber. And he says—he asked me wha; I paid 
for it, and I told him what I.paid for it, and he told me—he 
says, “You go and withdraw your deposit, because you 
can’t make any money at that price”. I said, “If you will 
come up in my office I will show you where I cain make 
money at that price”. He came up in the office], and I 
showed him mv idea and how I could market that lumber. 
1 had charted the whole situation, and I laid it before him. 
And I said, “I am handicapped about disposing of this lum¬ 
ber. I have been disappointed in my finances, the way I ex- 
peel to raise it.” And so we discussed it there for 
1319 a while and I said, “If I had somebody to sell this 
lumber T could finance it,” and he said “I am not do¬ 
ing anything. How about taking me?” And we sat there 
and discussed the proposition, and I agreed to take him to 
sell the lumber and see that it was shipped, for $4.00 a 
thousand. (R. Vol. 8, pp. 1057, 1058.) 

He made a gross profit of $90,000 upon this transaction 
and a net profit of about $35,000.00. He paid Perry about 
$40,000. It figured a few dollars over $40,000.00. (R. 

Vol. 8, p. 1058.) 

His net of $35,000, was over and above the $40,000. The 
$40,000 does not quite represent one-half the grosi profits. 
(R. Vol. 8, p. 1059.) 

In addition to paying Perry a commission of $4.00 per 
thousand he gave Perry a drawing account of $500.00 a 
month until he could commence paying Perry frorja the re¬ 
ceipts from the lumber he sold. He paid Perry about 
$500.00 a month along the first of every month. Iffiat was 
charged against the $4.00 a thousand. (R. Vol. 8 ? jp. 1059.) 

Thereupon, Iierrell produced his ledger account with 
Perry. (R. Vol. 8, p. 1060, 1061.) 

This ledger account with Roland Perry was ottered in 
evidence by counsel for plaintiff and admitted as plaintiff’s 
Exhibit No. 170 (R. Vol. 8, p. 1061), and is as follows: 

(Here follows Plaintiff’s Exhibit No. 170, marked 

page 1350.) j 

He does not know why the item of salary appears. 
1351 That was Perry’s drawing account that he allowed 
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Perrv on the first of each month. When Perrv came 
% % 

to him he had no money to finance it. Under the arrange¬ 
ment he made with Perry he was to give Perry $4.00 per 
thousand and pay all his (Perry's) expenses, and he ad¬ 
vanced Perry $50*0.00 to tide him over. (R. Vol. S, p. 1061.) 

The item headed “Expense" represents “Other things 
that he got in the meantime that I charged to him. I charged 
that to him and deducted it all from the $4.00 a thousand. 
(R. Vol. 8, p. 1061.) 

Thereupon, the witness was asked if he had the cancelled 
checks covering payments to Roland Perry on the commis¬ 
sion account, and the witness replied in the affirmative, and 
produced several check books. (R. Vol. S, p. 1062.) 

Check Xo. 1063, July 24, 1919, on the Merchants Bank & 
Trust Company of Washington, payable to Lee L. Herrell, 
$6.-00, and endorsed Lee L. Herrell, represents a payment 
on the Perry account on the commission basis. (R. Vol. 8, 
pp. 1062, 1063.) 

He did not give that check to Roland Perry. He cashed 


it and gave Roland Perry the $5,000.00. (R. Vol. 8, p. 1063.) 

He gave Perry the cash instead of drawing a check pay¬ 
able to Roland Perry because “He asked me to give him 
the cash." (R. Vol. 8, p. 1063.) 

He does not know whether Perry accompanied him to the 
bank when he cashed this particular check. On some occa¬ 
sions Perry did, and on some occasions Perry did not ac¬ 
company him. Defendant J. L. Philips was not with him at 
any time that checks of that kind were cashed. (R. Vol. 8, 
p. 1063.) 

He has a check there of August 7th, for $5,000, Xo. 1081. 
(R. Vol. 8, p.1063.) 

Check Xo. 1081, drawn on the Merchants Bank of 
1352 Washington, signed bv Lee L. Herrell, “Pav to the 
order of Lee L. Herrell, $3,112.63," was cashed by him 
and he gave Perry $3,000 of it. The $3,000 in cash was 
charged to Perry's account on August 2nd. (R. Vol. 8, pp. 
1063^ 1064.) 

Check Xo. 1108, drawn on the Merchants Bank of Wash¬ 
ington, signed by Lee L. Herrell, payable to Lee L. Herrell, 
in the amount of $3,200, was cashed by him and he gave 
Roland Perry $3,000 on account of his commission of $4.00 
a thousand. (R. Vol. 8, p. 1064.) 
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Check No. 1109, drawn on the Merchants Bank of Wash¬ 
ington, signed by him August 22, 1919, payable to Emerson 
& Orme, in the amount of $2,250, to pay for a Buick coupe, 
was a check that Perry asked him for. Perry saicf lie was 
going to buy an automobile and he gave Perry a blank 
check and Perry filled it out for $2,250, to pay for a Buick 
coupe that Perry bought at that time. This was charged to 
Roland Perry. (R. Vol. 8, p. 1064.) j 

Check No. 1140, dated September 16, 1919, drawn on 
the Merchants Bank of Washington in the amount df $3,000, 
signed Lee L. Herrell, drawn to the order of cash represents 
a check that he got cashed and as the stub shows [the cash 
was given to Roland Perry. (R. Vol. 8, pp. 1064, 1065.) 

Check No. 1136, dated September 12, 1919, in the amount 
of $200.00, payable to Roland Perry, endorsed by Roland 
Perrv was paid to Roland Perrv on account of commission. 
(R. Vol. 8, p.1065.) 

Check No. 1173, dated October 14, 1919, in the amount 
of $2,500, drawn on the Merchants Bank of Washington 
signed by Lee L. Herrell, payable to Nina B. Turner, was 
a check given to Perry that he filled in as payable to Nina 
B. Turner, who owned a furnished apartment on 14th Street, 
just above Clifton, and which check for $2,500, was 

1353 charged to Perry's account. (R. Vol. 8, p. j 1066.) 

Check No. 1178, drawn on the Merchants Bank of 
Washington, dated October 16, 1919, in the amount of 
$17,000, signed Lee L. Herrell, payable to the order 

1354 of E. E. Herrell, was a check representing jr sum of 
$12,000 which was his, and $5,000 which was Perry’s 

to buy stock in a new company that was forming in Alex¬ 
andria, called the Alexandria Lumber Company, j He did 
not give Perry that amount in cash. (R. Vol. 8, 1066.) 

Witness’s brother was treasurer of the Alexandria Lum¬ 
ber Company and he made a check to his brother for $17,000, 
for which he issued $5,000 worth of stock to Roland Perry 
and $12,000 to witness. (R. Vol. 8, p. 1066.) 

Check No. 49, dated July 12,1919, in the amount of $4,000 
drawn on the Merchants Bank, payable to the order of 
Roland Perry, signed Lee L. Herrell, was given to Perry 
and Perry endorsed it. (R. Vol. 8, p. 1067.) 

He has not been through all of the other checks, but that 
is all he finds in these two books. (R. Vol. 8, p. 1067.) 
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lie does not find a check of July 8th, which his ledger ac¬ 
count shows, as a charge of $4,000 to Roland Perry. (R. 
Vol. 8, p. 106S.) 

He finds a check of July 12, for $4,000. (R. Vol. 8, p. 


1068.) 

He does not find a check of August 11th, for $3,000, in 
these books. (R. Vol. 8, p. 1068.) 

He does not find a check of September 5th for $3,000, but 
these are not all the books he has. (R. Vol. 8, p. 1068.) 

He does not find a check of November 1st, for $3,000.27. 
(R. Vol. 8, p. 1068.) 

He did not know at the time he employed Roland Perry on 
this commission basis that Perry had previously been em¬ 
ployed by J. L. Philips in the sale of lumber. He 
1355 knew that Perrv was the resident manager of the 
Georgia-Florida Emergency Bureau, and that when 
this bureau ceased to function, Philips took over their old 
office, and he knew Perry was there. (R. Vol. 8, p. 1068.) 

Perry sold the greater part of the lumber. Perry took 
customers down to Norfolk and took them out and showed 


them the lumber. Perry went to Philadelphia and Norfolk 
and saw that the lumber was sorted right. Perry would look 
at the lumber and see what there was to sell, and then re¬ 
turn, and they would talk over the price and then Perry 
would assist him in selling it. Selling the lumber and see¬ 
ing that it was shipped kept Perry busv all of the time. 
(R. Vol. 8, p. 1069.) 

Perry spent the greater part of his time between his 
office at Washington and selling lumber at Hagerstown, 
Frederick, Philadelphia, and other places, and going to 
Gilmerton and seeing what lumber was left. The lumber 
was all piled along, and it was hard to tell what was there 
until they would uncover two or three carloads to see what 
else was there. (R. Vol. 8, p. 1069.) 

On most of the people that he had business with—some of 
them—he gets 40 per cent of the profit, and some of them 
33 1/3% of the profit, and some of them a flat per cent and 
half of the overage. (R. Vol. 8, pp. 1069, 1070.) 


Upon cross-examination of defendant Lee L. Herrell by 
counsel for defendant John L. Philips, the witness testified 
as follows: 
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Upon returning from Norfolk lie saw J. L. Philips in 
regard to the purchase of the lumber, but not imnjiediately 
on coming back. He made an offer to Philips for th|e lumber 
at $17.00 a thousand and finally paid Philips $18.00 a thou¬ 
sand, which he considered a fair price for the lumber. (R. 
Vol. 9, pp. 1190,1191.) 

After purchasing the lumber from Philips he met 
1356 Roland Perry on the street, and Perry told[ witness 
that Philips had stuck him on the lumber; witness and 
Perry went to witness’ office together, where Pertv again 
stated, in the presence of Miss Oden, that witness, had been 
stuck on the lumber. This statement was made by Perry in 
the presence of Miss Oden. (R. Vol. 9, pp. 1191, 1192.) 

Payments to Perry in cash was not the universal practice. 
Witness gave Perry checks also and when he wanted cash 
witness cashed the checks and gave him the moitey. He 
gave him one check for $4,000.00, and paid $2,300.00 to the 
Buick Automobile Company, which was charged to Perry’s 
account, and paid $2,500.00 on account of rent for an apart¬ 
ment in which he was living, and charged it to his account. 
He paid all the $500.00 monthly drawing account payments 
by check direct to Perry. (R. Vol. 9, p. 1192.) 

Perry’s share in the Gilmerton transaction was approxi¬ 
mately *$40,000. (R. Vol. 9, pp. 1192, 1193.) 

He and Roland Perrv became interested in a lumber cor- 

%! 

poration in Alexandria, known as the Alexandria Lumber 
Company, and he and Perry both invested in that company. 
The first time Perry put in $5,000 and he put in $12,000. 
The capitalization of the company was then increased and 
Perry put in either $2,000 or $4,000, but he is not clear as 
to just how much Perry put in there. (R. Vol. 9, p. 1193.) 

This company functioned as a business corporation with 
its place of business at Alexandria. It had a lumber yard 
sheds and a mill. It operated until about the spring of 1923, 
and then discontinued operations. (R. Vol. 9, pp. 1193, 
1194.) 

* i 

He and Perry invested some monev in Lee L. Hdrrell and 
and Company. This company was organized by himself 
and Perrv after they closed the Gilmerton deal. It was a 

ft/ » 

partnership. His recollection is that Perry’s expenses in 
connection with this transaction were $8,000 or $10,000. 
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His recollection is that Perry put in a little over $10,000 
(P. Vol. 9, p. 1194.) 

1357 Perry paid around $5,000 as income lax. The 
papers were prepared in witness's office. (P. Vol. 9, 


p. 1194.) 

In the spring and summer of 1919 the lumber market 
was quiet and practically dead. The last of May the prices 
commenced to go up, until along about December of that 
year, or January, they reached a peak which was a very 
high price and next .year it went down. (P. Vol. 9, pp. 1194, 
1195.) 

He sold the lumber during the last part of May, June, 
Julv and August, 1919. He would sav he had about thirty 
customers and that he had about between one hundred and 
one hundred and fifty transactions in the disposition of the 
Gilmerton lumber. (P. Vol. 9, p. 1195.) 

Of the Gilmerton lumber his recollection is that of the 
12.000,000 feet, 192,000 feet were culls. (P. Vol. 9, p. 1195.) 

Perry devoted every bit of his time to the sale, shipping 
and sorting, classifying, getting his customers there and 
coming back to the office and holding conferences with him 
and then going back and selling it. Perry devoted all of his 
time to it. (P. Vol. 9, pp. 1195,1196.) 

Witness was restricted in his sales from Norfolk to 
Philadelphia. He could not sell north of Philadelphia nor 
south of Norfolk. Freight rates would be prohibitive be¬ 
yond those points. ;Perry actually sold a vast majority of 
this lumber. (P. Vol. 9, p. 1196.) 

What he meant by the term overage in his direct exami¬ 
nation was that he gets 5% of the price for which he sells 
the lumber, and then if he gets two, three, four or five dol¬ 
lars a thousand over the price that the mill makes, he gets 
one-half of that also as his commission. By overage he 
means profit over and above the sales prices. (P. Vol. 9, 
p. 1196.) 

1358 He had known Poland Perry personally from 
about the beginning of the war, but he knew of Mr. 
Perry for several years. He knew Perry as a sales man¬ 
ager for the Standard Lumber Company of Live Oak, Flor¬ 
ida, with whom he did considerable business before the war. 
He considered Perry a high class salesman. Perry was a 
man of very lovable disposition and made friends. Perry 
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understood the lumber business from the ground up, Perry 
started in the logging end of it with the Ritter Lumber Com¬ 
pany, and got into the shipping and manufacturing' end of 
it, and then went to Florida and was connected wijli some 
mills down there. He knew all the purchasers in this ter¬ 
ritory of lumber. (R. Vol 9, p. 1197.) 

Under the terms of his contract with Philips and Ste¬ 
phens, he had to give shipping instructions on all of the 
12,000,000 feet of lumber at Gilmerton before August 30, 
1919, giving him not quite four months. (R. Vol. 9, p. 1197.) 

Under the circumstances under which he employed Perry 
he would say that the percentage that he paid Perry was 
reasonable and in one sense about the best he could do. 
Lumber salesmen were very scarce and it was impossible 
for him 1o handle 12.000,000 feet of lumber in the tin}e speci¬ 
fied. He could not do it with ordinary salesmen. It would 
have taken five or six of them to accomplish what Perry 
did. (R. Vol. 9, pp. 1197, 1198.) 

Perry had an office adjoining his with Perry's name on 
tlie door. (R. Vol. 9, p. 119S.) 

The lumber he testified to as having been purchased at 
Craddock belonged to the Housing Corporation. (R. Vol. 9, 
p. 1198.) 

With reference to the check for $3,000.27, he testified to 
in direct examination, this was the balance owing 
1359 Perry after Perry’s account was settled up and re¬ 
maining due Perrv’ and he charged this ankount to 
him and credited the same to Perry in Lee Herrell & Com- 
pany, that is, $3,000 of it. He thinks he gave Perrv the 
$0.27. (R. Vol. 9, p. 1198.) ‘ ' 

He never paid J. L. Philips any money. He paid Philips 
and Stephens according to their invoices. He never agreed 
to pay anything outside of what he paid Philips and Ste¬ 
phens. (R. Vol. 9, pp. 1198, 1199.) 

He sold some of the lumber at a profit and sojne of it 
at a loss. His recollection is that the price paid for the 
Craddock lumber is the price paid for the Gilmerton lum¬ 
ber. (R. Vol. 9, p. 1198.) 

He sold some of the lumber as low as $12.00 a thousand. 
(R. Vol. 9, p. 1199.) 
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Upon cross-examination of defendant Lee L. Herrell by 
counsel for defendant Frank T. Sullivan, the witness testi¬ 
fied as follows: 


Upon purchasing the lumber the first thing that they did 
was to try and classifv it and find out exactly what thev 
had. They could not do that to a great extent because the 
lumber was piled, cars on top of each other, and cars be¬ 
hind that made it impossible to toll what it was until they 
commenced to a,et some of the lumber out. Thev would find 
out what thev had and what thev could sell. Some of the 
lumber was piled in the open and there would be two or 
three cars that one could see, but one could not tell the 


lengths. lie kept one man there all the time checking the 
Government cars; that is, to keep them notified of what 
came out. Some of the lumber was piled, but it was not 
piled with any system whatever. As they found out what 
thev had. thev had to sell it. There was so manv bad sizes 
in this lot that they would sell a man two or three 
1360 carloads of it with the understanding that thev 
would let him have a carload of the e;ood lumber 
provided this man would take one or two carloads of the 
lumber that was not salable. That is where the hard work 


and salesmanship t*ame in. (R. Yol. 9, pp. 1200, 1201.) 

Roland Perry had to travel the country and go to various 
expenses in order to sell the lumber. He had to go after 
some of the customers and take them to the lumber, pay 
their expenses and keep the customers at the hotel, hire an 
automobile and take them out to the job and let them look 


at the lumber. (R. Vol. 9, p. 1201.) 

There is a difference between the wholesale price and 
the retail price. The price he obtained from his customers 
was not the fair price, which he could have bought the 
whole thing for. It costs money to handle the lumber, espe¬ 
cially where one has to handle so much so quickly and of 
a size that was not salable. (R. Vol. 9, p. 1201.) 

It is only of recent years that fir and spruce have been 
known to any extent in the eastern parts of this country. 
(R. Vol. 9, pp. 1201, 1202.) 

When he wanted to take up fir lumber and the West 
Coast lumber, he went out to the Pacific Coast and visited 
the mills and stayed around there and went in the woods 
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to get an idea of what the lumber was, what kind it was 
after it was manufactured, so that he could come back and 
intelligently sell it. There is one thing about selling lum¬ 
ber, like any other commodity, before one can intel.igently 
sell it, one has to know the lumber in order to proceed 
explaining it, just how it compares with lumber they have 
been using. (R. Vol. 9, p. 1202.) j 

The lumber that he bought from the Government con¬ 
tained no Oregon fir or California fir. (R. Vol. 9, p. 
1202 .) 

1361 The question of the market being dead along in 
the spring of 1919, applied to fir because lip knows 
that there was certain fir lumber that it was almost impos¬ 
sible to move. He was not so familiar with the spruce. 
The lumber market in general was verv dead. This run- 
away market did not reach its peak until December, 1919, 
or January, 1920. The higher prices began to come around 
August, 1919, he would say, and commenced to drop the 
next year. The prices got back very low, as anyone who 
had any lumber realized. If he had kept this lumber for 
ninety days and sold it, the profit on it would have been 
doubled. He had nothing to do with defendant Frank T. 
Sullivan and neve}* saw Sullivan until Sullivan entered the 
courtroom here. (R. Vol. 9, p. 1204.) 


Upon redirect examination of defendant Lee L.j Herrell 
by counsel for plaintiff the witness testified as follows: 

Some of the lumber at Gilmerton had to be takpn off to 
get the salable sizes underneath. There would be some¬ 
thing on top of the pile that they could not use and could 
not sell at the time, and they had to take that off and put 
it down in order to move what thev had. Theite was a 

4/ 

great deal of the lumber that was dressed improperly after 
they got into it. Thev found that the 12" sizes were dressed 

4 / O 4 / 

down as small as 11", and he knows some of it was 3 x7, and 
when they got into it, they found it had a groove on each 
edge. (R. Vol. 9, p. 1204.) 

He did not sort all the lumber. (R. Vol. 9, p. Ui05.) 

The lumber that he sold as low as $12.00 was sold bv him 

1 *' 

as culls, but it was lumber that he paid $18.00 foif There 
was no lumber that thev could take there of anv kind which 

4/ •- 

was on grade, and they would not pay grade foif it. (R. 
Vol. 9, p. 1205.) 
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The five per cent commission he testified to was on 

1362 the mill price plus one-half of the overage. There 

seems to be no uniformity about the commissions 

%/ 

that were paid. A good many people pay a percentage on 
the profits, some pay a flat price per thousand, and if one 
is really a good salesman and has a good connection, he 
can make very advantageous arrangements with a cus¬ 
tomer. (E. Vol. 9, pp. 1205, 3206.) 

In Perrv’s income tax return. Perry accounted for his 
earnings as commission. He did not personally pay 
Perrv’s income tax. He mav have sent his check for the 
amount of income tax due. He does not recollect whether 
it was paid in oneicheck. He thinks there was one time he 
advanced Perry $1,200, or one-quarter of the amount of the 
payment. (P. Vol. 9, p. 1206.) 

He did not add the $5,000, paid by Perry, in his income 
tax return to the commission which he paid Perry. (R. 
Vol. 9, pp. 1206, 1207.) 

He did not furnish the data on which Perrv’s income tax 
was based. It was made up in his office from his books. 
(E. Vol. 9, p. 1207.) 

He thinks Perry kept books. Perry had a little memo¬ 
randum book. An accountant by the name of Stoev pre¬ 
pared Perry’s income tax return and took from his books 
the amount that he paid Perry. (E. Vol. 9, p. 1207.) 

Thereupon, by stipulation of counsel the following ex¬ 
cerpt from the articles of dissolution of J. L. Philips & 
Company was read in evidence as representing the share¬ 
holders and their interest in the corporation as of the date 
of the Articles of Dissolution, which it was further stipu¬ 
lated were dated September 28, 1922: 

1363 “We the undersigned, being the holders of all the 
outstanding!stock of J. L. Philips & Co., Inc., (a New 

York corporation) do hereby in person, consent to its dis¬ 
solution, before the time limited in its Certificate of Incor¬ 
poration, and hereby signify such consent in writing. 
Name: John L. Philips. Number of shares: 490. Charles 
Philips, Jr., 5. Edwin E. Philips, 5.” (R. Vol. 9, p. 1210.) 

Thereupon, Schedule A-13 of the Corporation Income 
and Profits Tax Return of J. L. Philips and Company, #52 
William Street, New York, for the calendar year, 1920, was 



UNITED STATES OF AMERICA. 


913 

offered in evidence by counsel for plaintiff for the purpose 
of showing the reported ownership of stock of J. L. JPhilips 
in said company (R. Vol. 9, p. 1212), which schedule is as 
follows : 

Schedule A-13. 

Compen¬ 
sation 
of officers. 

.$$, 000.00 


J. L. Philips, President, Part time 

Owns $25,000 Preferred Stock. 
24,000 Common Stock. 


E. R. Philips, Secretary & Treasurer, Part time 
Owns $500 Common Stock. 


600.00 


$$,600.00 


Thereupon, over the objections and exceptions of coun> 
sel for defendants. Schedule A-3 of the Corporation Income 
and Profits Tax Return of J. L. Philips & Company, #52 
William Street, New York, for the calendar year, 1920, 
which return was signed by J. L. Philips as president, was 
offered in evidence as bearing upon the construction of 
Director of Sales Contract No. 1, which schedule was read 
into the record. (R. Vol. 9, p. 1213), and is as follows: 


1364 


Schedule A-3. 


Gross Income from Operations Other Than Tra<\ 

Manufacturing . 


mg or 


1. J. L. Philips, the President of this Company,j is the 
active manager and director of the business, and the busi¬ 
ness is largely dependent on his personal efforts although 
having other minor associates in the business on profit 
sharing basis. 

2. He was called on in January 1919 to become ojie of a 
committee representing the lumber industry to take over 
from the United States and market some surplus lumber 
left in the hands of the Government at the ending of the 
war. 

3. For this service, he and his associate John Stephens 
of Jacksonville, Fla., were allowed a commission tb cover 
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the expense of selling and marketing for the United States 

x O O 

the said surplus lumber. 

4. J. L. Philips i & Company, this corporation, being- en¬ 
tirely dependent on J. L. Philips for its financial and busi¬ 
ness and earnings, was confronted with loss of his time 
and attention to business, and agreement was made that 
other associates would keep the business of the corporation 
together and take the work over and conduct it as best 
lliev could until his return to active dutv with it after the 
marketing of this Government surplus lumber, and it was 
agreed that the corporation would continue to pay J. L. 
Philips his salary as President of the corporation, and that 
all earnings received by J. L. Philips from this special per¬ 
sonal service work in the nature of commission or other 
income, except hisi actual expenses in connection with said 
work, would be turned into the corporation of J. L. Philips 
& Company to become a part of their earnings. 

5. This commission and salary received from the pur¬ 
chase and sale of this Government lumber amounted to 
$28,216.33 for the vear 1920. 


126.") The aforesaid schedules A-13 of the income tax 


return of J. L. Philips and Company for the calen¬ 
dar year 1920, and Schedule A-3 of the same return, were 
objected to by defendants on the ground that they could 
have no bearing on the construction of the contract because 


no statement by one of the parties can in any way reflect 
upon or determine the interpretation of the contract, un¬ 
less such interpretation is brought home to and acquiesced 
in by the other parties, and on the further ground that the 
statements were made in March 1921, long after this con¬ 
tract was made and practically performed. 


1366 Thereupon the testimony of Colonel Harry Gra¬ 
ham, a witness called at the criminal trial, was in¬ 
troduced in evidence under the terms of the stipulation in¬ 
corporated herein (R. Vol. 9, p. 1217), the witness having 
testified as follows: 


He is a Lieutenant Colonel in the Air Service of the 
Army stationed at Langley Field, Va. In the early part 
of 1919, he was Chief of the Sales and Salvage Section of 
the Bureau of Military Aeronautics, up to July, 1919, and 
then was Assistant to the Chief of Materials Disposal and 
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Salvage Division of the Air Service, later becoming chief 
of that division. (C. T. R. Yol. 20, pp. 2743, 2744.) 

He knows defendants J. L. Philips and Frank T. Sullivan. 
(C. T. R. Yol 20, p. 2746.) 

J. L. Philips advised him that Philips and Stephens had 
sold the Air Service lumber to Frank T. Sullivan. Frank 
T. Sullivan was in his office manv times talking abcut the 
lumber, the shipment of it, different lots located here and 
there, etc. (R. T. R. Yol. 20, p. 2747.) 

Sullivan’s conversation always covered the softwood 
lumber “purchased through Philips and Stephens’f. (C. 

T. R. Yol. 20, p. 47.) 

The 18,500,000 feet of softwood lumber was sold through 
Philips and Stephens and the greater portion of this was 
sold to Frank T. Sullivan. {C. T. R. Yol. 20, p. 2748.) 

Sullivan discussed also the purchase of hardwoods with 
him. The conversation covered about the same thing, the 
shipments, the location of different lots, etc. (0. T. R. 
Yol. 20, p. 2749.) 

Upon cross examination by counsel for defendant Frank 
T. Sullivan, the witness testified as follows: 

He had numerous talks in his office with Sullivan 
1367 regarding the softwoods in the Air Service, particu¬ 
larly after he became chief of the division, wljich he 
believes was in September, 1921. He does not believe he 
had any talks with him before that time. The greater part 
of the softwoods had been delivered to Sullivan at the time, 
but he was not chief of the division at that time. (C. T. R. 
Vol. 20, p. 2751.) 

Sullivan never told him that he, Sullivan had a contract 
with Philips and Stephens, Sullivan stating that lie was 
buying lumber from Philips and Stephens. Sullivanl would 
frequently make inquiry regarding the location anjl ship¬ 
ment of certain lots that he, Sullivan, had purchased from 
Philips and Stephens. (C. T. R. Yol. 20, p. 2752.) 

It was his duty to see that the shipping instructions as 
given by Sullivan were properly carried out, bothj, as to 
softwoods and hardwoods. Sullivan addressed hifn per¬ 
sonally regarding same and some communication from Sul¬ 
livan would be addressed to the Chief of the Materials Dis¬ 
posal and Salvage Division. Those were turned bver to 


i 
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him if liis assistants thought it required his personal atten¬ 
tion. (C. T. R. Vol. 20, p. 2753.) 

Sullivan did have some contracts direct with the Govern¬ 
ment ; he does not remember the date, but it was sometime 
after witness became chief of the division. This lumber 
Sullivan bought oil bidding. (C. T. R. Vol. 20, pp. 2753, 
2754.) 

To the best of his recollection that was either the early 
part of 1923, or late in 1922. (C. T. R. Vol. 20, p. 2754.) * 

lie cannot fix the exact date of his conversation with 
Sullivan. (C. T. R. Vol. 20, p. 2754.) 


C pon cross examination by counsel for Ernest C. Morse 
(not a defendant in this case) the witness testifies as fol¬ 
lows : 


136S In July, 1919, when he became assistant to the 
Chief of the Materials Disposal and Salvage Divi¬ 
sion of the Bureau of Aircraft Production, Col. McChord 
was chief of the Division. He was later assistant to Col. 
C 1 . G. Hall, who succeeded Col. McChord. (C. T. R. Vol. 
20, p. 2756.) 

In September, 1921, Col. Hall was relieved and he became 
chief, where he remained until October, 1923. (C. T. R.. 

Vol. 20, p. 2757.) 

Sullivan was in his office a number of times during the 
period that he was assistant to Col. McChord, but he does 
not think he ever had any conversation with Sullivan. He 
did have talks with Philips, however, during that time. 
(C. T. R. Vol. 20, p. 2757.) 

He has no recollection of transacting any business with 
Philips or Sullivan before September, 1921. (C. T. R. Vol. 
20, p. 2757.) 

Upon redirect Examination by counsel for plaintiff, the 
witness testified as follows: 

It might have been possible during the period covered by 
the invoices, that is, the latter part of 1919, and the early 
part of 1920, that he had conversations with Philips in case 
Shot well or Col. Hall were not there, but he has no definite 
recollection of it now. (C. T. R. Vol. 20, p. 2759.) 


The testimonv of Nelson Wilson, a witness called at the 

v * 

criminal trial, was introduced in evidence under the terms 
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of the stipulation incorporated herein (R. Vol. 9, |d. 1221), 
the witness having testified as follows: | 

He is an attorney at the bar of this court. He was con¬ 
nected with the Military Intelligence Unit of the War De¬ 
partment in the year, 1920, as an investigator. (C. T. R. 
Vol. 27, p. 4105.) 

On May 11, 1920, he had a conversation kvith de- 
1369 fondant Frank T. Sullivan at Buffalo. (C. Tl. R. Vol. 

27, p. 4106.) 

He went into Sullivan’s office and gave Sulliva^i a card 
of the Aero Supply Company. He had the cards printed 
that afternoon before he went to Sullivan’s office with them. 
He told Sullivan he was looking for hardwood lumber for 
aeroplane propellers; that he had a number of ^alls for 
hardwood lumber for aeroplane propellers and had ^iot been 
able to find any hardwood lumber. Sullivan said that he 
had hardwood and asked him what kind he wanted. He told 
Sullivan mahogany or birch or spruce, whatever he had; 
that he would'like to get quotations, locations, etc. He also 
told Sullivan that he was surprised that he could not get 
any hardwood, that there ought to be some on th4 market 
as the war at the time was over, and there ought to be 
plenty of hardwood on the market. Sullivan laughed and 
said he could not get any hardwood unless he bought it 
through Sullivan, that he, Sullivan, had control oil had all 
the hardwood that the Government had. Sullivan said that 
the lumber he had cost him a lot of money, and that he, Sul¬ 
livan, had to spend a lot of money getting it. Sullivan 
pointed to the door of his office at the bottom of which ap¬ 
peared the words Aeroplane Lumber Company. Stillivan’s 
name was across the top of the door. (C. T. R. Vo}. 27, pp. 
4107, 4108.) 

Sullivan said a Mr. Philips and he were associated to¬ 
gether in business, that Philips had been connected wdth 
the Government during the war in the lumber proposition 
and was a lumberman, and it was through Philip’s connec¬ 
tion with the V"ar Department and his, Sullivan’s, connec¬ 
tion in the lumber business that they had been able to get 
all of the hardwood. (C. T. R. Vol. 27, pp. 4108, 4i09.) 

60—5238, 5239 
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Sullivan said it was through these connections that he, 
Sullivan, and Philips were able to get the exclusive 

1370 right of all the hardwood the Government had. (C. 
iCe. Yol. 27, p. 4109.) 

Upon cross-examination by counsel for defendant Frank 
T. Sullivan, the witness testified as follows: 

He was an investigator in the Military Intelligence Unit 
about two years, until July 1, 1920. He made a written 
report of his conversation with Sullivan. (C. T. R. Vol. 27, 
I>. 4111.) 

At the time he visited Sullivan's office, he was in Buffalo 
from morning until that afternoon. (C. T. E. Yol. 27, p. 
4114.) 

Next time he saw Sullivan was in the courtroom here. 
(U. T. E. Yol. 27, p. 4114.) 

Sullivan said that he and Philips had been associated and 
connected with the Government in the lumber end of it dur¬ 
ing the war, represented the lumber interests and the Gov¬ 
ernment. (C. T. E. Yol. 27, pp. 4120, 4121.) 

Thereupon the testimony of George N. Lamb, a witness 
called at the criminal trial was offered in evidence (E. Yol. 
9, p. 1221), the witness having testified as follows: 

He resides at Chicago. 

He is engaged in the lumber business and is Secretary- 
Manager of the "Walnut Export Sales Company, and Sec¬ 
retary-Manager ofi the American Walnut Manufacturers’ 
Association, having been connected in this capacity since 
early in 1918. (C. T. E. Yol. 23, p. 3347.), 

On May 3rd, 1920, he inspected the walnut lumber located 
at Buffalo, and called on defendant Frank T. Sullivan with 
reference to a possible purchase of the Government pro¬ 
peller lumber. (C.iT. E. Yol. 23, pp. 3349, 3350.) Witness 
arrived in Buffalo on May 3, 1920, and immediately went 
to Sullivan’s office. They went into a discussion of the 
lumber. (C. T. E. Vol. 23, p. 3360.) 

1371 It was pointed out to witness that the major quan¬ 
tities of the hardwood lumber were located in Buffalo 

and in Dayton. They discussed the condition of the lumber 
and its present value. Sullivan turned him over to a man 
in his office who he thinks was Sullivan’s son-in-law, and 
witness and this man visited the Curtis plant at Buffalo, 
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and looked over the lumber. (C. T. R. Yol. 23, pip. 3360, 
3361.) 

Part of this lumber was opened so that he could see it 
and part was not. lie looked at the lumber that \\4s open 
very carefully. He returned to Sullivan’s office and he 
and Sullivan discussed carefully the condition of the lumber 
and then Sullivan told him that Sullivan's price on the 
lumber was $200 per thousand feet. f. o. b. Buffalo. (C. T. 
E. Vol. 23, p. 3362.) 

He personally inspected about a dozen piles at Buffalo. 
(C. T. R, Yol. 23, p. 3367.) | 

There was in the neighborhood of a carload, or bossiblv 
two carloads in each pile, a carload containing from fifteen 
to twentv-five thousand feet, or averaging about 15,000 feet. 
(C. T. R. Yol. 23, pp. 3368, 3369.) 

The witness testified over the objections on the ground 
of irrelevancy of the testimony, and exceptions of counsel 
for defendants that in his opinion the reasonable market 
value of the Walnut lumber at Buffalo was $235, f. o. b. 
Buffalo, which he considered a very fair market pxjice, con¬ 
sidering market conditions at that time. (C. T. R.i Yol. 23, 
p. 3369.) | 

The witness testified over the objections and exceptions 
of counsel for defendants that the lumber that he saw was 
wide lumber and long lumber, being eight inches and wider. 
(C. T. R. Yol. 23, pp. 3370, 3371.) 

He is familiar with Government specifications ijis to di¬ 
mensions and requirements for aeroplane lui|nber for 
1372 propellers. The specification was lumber eiglit inches 
and wider, eight feet and longer, 1 inch in thickness, 
every board to produce an aeroplane lamination, which is 
a rather irregularly shaped dimension and a long irregular 
sweeping piece of wood. (C. T. R. Yol. 23, pp. 337|l, 3372.) 

The propeller walnut lumber is a superior grade to our 
best grade of commercial lumber, namely, firsts and sec¬ 
onds. There are four grades of walnut lumber, l{nown to 
the trade first and second, being the highest grade, then 
there is a grade of selects, then a grade of No. 1 Common 
and No. 2 Common and once in a while there is a jNo. 3 or 
mill cull dimension, but No. 2 Common and betteif are the 
grades they usually sell. (C. T. R. Vol. 23, p. 337£.) 

The witness testified over the objections and exceptions 
of counsel for defendants that under the rules ofi the Na- 
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tional Hardwood Lumber Association the lowest grade of 
walnut for 1919 was No. 2 Common. That was also the 
lowest grade in 1920. (C. T. R. Yol. 23, p. 33*75.) 

The witness’s attention was called to the following ex¬ 
cerpt from the report of April 26, 1920, of G. M. Chambers 
and J. L. Lawlor, appraising the hardwood lumber (C. T. 
R. Yol. 23, p. 3379), plaintiff’s Exhibit No. 110, supra , and 
testified that the average walnut propeller lumber supplied 
to the gov’t was a better grade than the grade of 
firsts and seconds supplied to the commercial trade in 1920 
(C. T. R. Yol. 23, pp. 3379, 3380): 



“This hardwood lumber referred to above was 


purchased by the Air Service under special rules 
made by the Air Service to suit their special requirements 
for aircraft work, and was purchased in order to get so 
many laminations per piece, and not according to commer¬ 
cial rules, that is, rules of the National Hardwood Lumber 
Association, under which latter rules all hardwood lumber 


commercially sold is based.” 

mr 


The witness's attention was called to the following state¬ 
ment in the Chambers and Lawlor report (plaintiff’s Ex¬ 
hibit No. 110): “This lumber was purchased ‘sap no de¬ 
fect', whereas sap is a very serious defect for commercial 
purposes in 1920”, and testified that sap was not a serious 
defect. Originally sap was considered a defect in lumber 
until the practice of steaming was introduced. Prior to 
1919, or 1920, considerable sap was recognized as a defect 
and mentioned in the National Hardwood Lumber Associa¬ 


tion rules. Also, prior to 1919, or 1920, the practice of 
steaming walnut lumber had been introduced in this coun¬ 
try, and it was recognized in the trade that some sap was 
not a defect. (C. T. R. Yol. 23, pp. 3380, 3381.) 

All of the lumber that he saw was steamed. The reason 


why ordinary sap was considered a defect, and why steamed 
sap is not considered a defect is chiefly because of the color. 
Walnut lumber is very dark and a ring of perhaps an inch 
to two inches in size, the outer or newer growth of the 
wood is very, very Tight, and in making furniture, or any 
kind of woodwork the light colored wood is objectionable, 
although it is just as strong as any part of the wood, but 
there is a difference in the color. Then the lumbermen 


learned to steam this lumber when it was fresh cut green 
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timber, put the sap wood and the heart wood, the 

1374 dark and the light, in a vat together and by ^teaming- 
hastened the process of nature in coloring the sap 

wood. They colored it by steaming. (C. T. R. Vpl. 23, pp. 
3384, 3385.) ‘ ' j 

The witness testified over the objections and exceptions 
of counsel for defendants that of the lumber he sa^v at Buf¬ 
falo he would say that 40% as a minimum was firsts and 
seconds without considering remanufacture of lower 
grades, and 50% after certain trimming and certain reman¬ 
ufacture. (C. T. R. Yol. 24, pp. 3454, 3455.) 

The remainder of the lumber he considered as follows: 
Eleven per cent selects; 40% No. 1 Common; 6|% No. 2 
Common and 1% culls or rejects. (C. T. R. Yol. 24, p. 
3455.) | 

He saw the lumber in Dayton late in 1921 and made a 
verv thorough inspection of it with an inspector. !(C. T. R. 
Vof. 24, pp. 3456, 3460.) J 

They opened a half a dozen piles and went over the 
ground, looked at each pile, examined down close to the 
ground to see whether the foundation had been proper, so 
that the lumber would stay tight at the bottom, and also 
looked at the covers. They found at the bottom occasion¬ 
al lv some boards that had been damaged slightlv ahd at the 
lop some boards had been damaged a little bit; but the 
lumber as a whole was in very good condition and the orig¬ 
inal cars were intact. This was walnut lumber. {C. T. R. 
Yol. 24, p. 3460.) 

He saw the lumber at Dayton about eighteen months after 
he looked at the Buffalo lumber and considered tlip Dayton 
lumber practically of the same condition as the 1 timber he 
looked at in Buffalo. (C. T. R. Yol. 24, pp. 3460,i 3461.) 

The lumber had deteriorated one per cent or less, that 
is, lumber that would be outside of the regular grades of 
commercial lumber. (C. T. R. Yol. 24, p. 3462.) 

1375 All of the lumber he saw was “lumber that is one 
inch in thickness.” If there were any thin boards; 

that is, did not measure to the full thickness that would be 
an occasional board that might have possibly slipped by 
the inspector on the original checking up of the lumber. He 
does not recall having seen any such boards. He saw no 
thick boards and he does not think that any good manu¬ 
facturer would give away lumber that way. Thip was all 
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rough lumber and when it goes through the planer comes 
out right smooth, so a little variation from the thickness 
would not be a defect. If it was a little thick making an 
inch end a quarter, that raises the value to ten dollars. 
(C. T. R. Yol. 24, p. 3463.) 

He saw some lumber that was stained, but it was the 
lumber that was hopelessly checked or cracked or stained 
and was all included in the \ c /c that he testified to. (C. T. R. 
— 24, p. 3463). 

This 1 % included the boards at the bottom of the pile 
that moisture had gotten into and apparently were hope- 
lesslv stained: that is, a stain that would not work out at 
all or stained lumber that one could not get any merchant¬ 
able boards from, boards perhaps a foot on top which were 
too much exposed to the weather, perhaps the boards at 
the end that stick out too far from the pile, had have been 
verv badlv split; lie would call that the unmerchantable 
lumber that lie clarified in the one per cent. (C. T. R. 
Yol. 24, p. 3464.) 

Widths and lengths affect the market value of the lumber. 
Wide widths are more desirable than narrow widths. Long 
lengths are more desirable than short lengths. Each grade 
in walnut lumber provides for a series of different widths 
and different lengths. If they shipped all one width 
1376 or one length that would not be the custom of the 
trade. Then in firsts and seconds and selects, there 
is a provision in the rules for the various lengths that 
should go in those grades; also the various widths. (C. T. 
R. Yol. 24, p. 3464.) 


The firsts and seconds, grading commercial!v are six 
inches and up wide, eight feet and up long. Perhaps a 
few boards of that lumber were scant eight inches at that 
time, at that late date. (Report of Chambers and Lawlor, 
plaintiff’s Exhibit Xo. 110.) There are undoubtedly a few 
boards that were scant eight inches, practically all of it was 
eight inches wide, two inches wider than the minimum for 
commercial firsts and seconds, and the same lengths. (C. T. 
R. Yol. 24, pp. 3464, 3465.) 

Firsts and seconds eight inches and wider they consider 
$15.00 a thousand more valuable than six inches and wider. 
(C. T. R. Yol. 24, p. 3465.) 

He did not see any lumber that was flit sawn, as that 
lumber was not produced that way. In explaining what 
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“flit sawn” is lie would have 1o explain how regular lumber 

is sawn. Ordinarily one cuts first from one side lof the 

•> 

log and then turns the log over and cuts from the| other 
side, and then finally from the middle sections so that there 
is a turning over of the log as the lumber is cut. In fiit 
sawing the log is put on the carriage and one just goes 
through it and through it, but irregular rough edges ap¬ 
pear on every board. In gang sawing which is neft done 
in walnut they run a whole series and go right through the 
logs and take the boards as they come. Flit sawing is a 
very wasteful method of producing walnut lumber, aijid none 
of it was so produced to the best of his knowledge. (C. T. 
E. Vol. 24, pp. 3465, 3466.) 

3377 He saw none or practically none that was trimmed, 
because it is not necessary in shipping propeller 
and other kind of walnut to trim it. Trimming njeans to 
equalize the boards of every length down to about ja given 
margin of two or three inches of extra leng'th. Ilf it is a 
ten foot two board, it is made ten foot two, and tlieiji all the 
boards would be ten foot two. They have to ma)<e them 
look prettv that wav. That is not done in the trade and 
he doubts very much whether there is practically any of 
this lumber that was ever trimmed those little fractions of 
inches. What they would classify as a ten foot board—■ 
one would be ten foot two and the next ten foot tliree and 
maybe up to ten foot four, and some of them only ten foot 
one, but none of that lumber was in commercial practice 
trimmed. (C. T. E. Vol. 24, p. 3466.) 

Thev sell the lumber untrimmed right along. (!C. T. E. 
Vol. 24, p. 3466.) ' ‘ I 

The witness’s attention was called to the following para¬ 
graph in the Chambers and Lawlor report (pltff’s. Ex. 110) 
“All stained stock that will not work out in dressing, or 
badly warped, cupped, checked, or split lumber, to be classi¬ 
fied as rejects”, and was asked what effect they would have 
on the classification of this lumber. Whereupon the witness 
testified over the objections and exceptions of counsel for 
defendants that the effect of that clause would make it pos¬ 
sible to materially increase the amount of rejects that might 
be made from this lumber. By reason of this clause the 
classification would be left up to the inspector and leaving 
it wide open for the inspector to rate whatever the inspector 
wanted to as rejects, because if there is a big bdmrd with 
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one little stain on it at one end that will not work out, 
instead of allowing for the wonderful material in the rest 
of the board, technically they can throw that board 
1378 clear out into rejects. If they applied that thing 
technically, !they could throw any amount of the 
lumber into rejects that would really be firsts and seconds. 
(C. T. R. Yol. 24, pp. 3466, 3467.) 

Upon cross examination by counsel for Ernest C. Morse 
(not a defendant in this case), the witness testified as fol¬ 
lows : 


He did not know what inspectors the Government had on 
the job inspecting the lumber when it was actually shipped 
out to the purchasers. He did know something of their 
qualifications. He 1 was not present at any time when the 
lumber was shipped out. (C. T. R. Yol. 24. p. 3468.) 

The members of his association would have preferred 
that the lumber be kept off the market entirely and not put 
in competition with his business and if the Government had 
kept it indefinitely that would have suited his association 
better, but if the Government wanted to sell the lumber 
the members of his association wanted to buv it. All thev 
asked, however, was a chance to bid on it. (C. T. R. Yol. 
24, p. 3469.) 


He would not say that no representation was made by 
his association, that they claimed it was only fair and just 
that if the Government was to dispose of the hardwood, 
the walnut, their members ought to be the ones to whom it 
should be distributed, as his recollection does not go back 
definitely on that. (C. T. R. Yol. 24, p. 3471.) 

He went to Buffalo on May 3, 1920, after he had been 
informed of the disposal of the hardwood through Philips 
and Stephens. (C. T. R. Yol. 24, p. 3472.) 

In placing a valuation of $235.00 per thousand feet on 
the lumber he had lots of information regarding this lumber 
that would help him arrive at this price in addition to 
having personally examined twelve piles of the lumber. 
(C. T. R. Yol. 24. p. 3473.) 

1379 He did receive an oer from Sullivan to sell 
the lumber at $200 a thousand feet. He did not buy 
it at that price. (C. T. R. Yol. 24, p. 3474.) 

He did not makg an offer of $150 a thousand feet, and 
he could not swear that offer was made by any member of 
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the walnut association at this time. (C. T. E. Vof. 24, p. 
3476.) 

W. W. Knight is owner and president of the Longj-Knight 
Lumber Company of Indianapolis, Indiana, and m May, 
1920, was president of the Walnut Manufacturers Associa¬ 
tion. (C.T.E, Yol. 24, p.3476.) 

Mr. Schlever was a member of the firm of Kosse, Shoe 
and Schlever. with a main office at Cincinnati and office at 
Baltimore. Schlever had charge of a large Baltimore 
branch. They had an export business largely conducted 
out of Baltimore. They are large dealers in walnvjt and a 
member of his association. Knight, Schlever and a Mr. 
Pickrel, of St. Louis, formed a committee in May, 1920, on 
this matter. (C. T. E. Yol. 24, p. 3477.) j 

lie was not present at a meeting in Washington in May, 
1920. Tie knows who Guy Mason is. Mr. Mason was coun¬ 
sel for one of the members of his association and had some 
kind of connection with the counsel of one of the other mem¬ 
bers living in Peoria, and it was suggested that they call on 
Guy Mason because he had entree in Washington, (^tc.. and 
Mr. Mason was informally the guide through the courtesy of 
a member in Louisville. (C. T. E. Yol. 24, p. 3478.!) 

He learned after the meeting that Mason had been around 
with a /^representative of his association. There! was no 
compensation tendered Mr. Mason for his services by the 
association to the best of his knowledge and he wrote all 
the checks. (C. T. E. Yol. 24, p. 3479.) 

He thinks Knight was in Washington once or twice, the 
second time about May 10, 1920. (C. T. E. Yol. 24, p. 3479.) 

He does not recall a written report submitted by 
1380 Mr. Mason. He has no letter with him from the firm 
of Spaulding & Mason, dated May 22, 1920. sent to 
Knight and himself reporting on that meeting. (C. T. E. 
Yoh 24, p. 3480.) ' " 

He has no letter with him addressed to the members 
of his association on Mav 22, 1920, dictated hv G. K. Lamb 

* * I 

to a stenographer whose initials were “H. H.” on (the sub- 
• K 1 

ject of the Government walnut propeller lumber. He has 
no recollection of having made the statement on May 22, 
1920, “it is a matter of record that the walnut manufactur¬ 
ers have offered the Air Service $150 for the walnut! lumber, 
and this offer has been rejected.’’ (0. T. E. Veil. 24, p. 

3481.) 
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Ho would not deny that he made such a statement. (C. 

T. E. Yol. 24, pp. 3481-3482.) 

Tn fixing* the value of the lumber at Buffalo on May 3, 
1920, he was not placing ihs value on Xo. 1 and Xo. 2 com¬ 
mon or better, but on the lumber as it was. He valued 99% 
of this lumber at $235 per thousand, but he did not value the 
other 1% of split and cut lumber at that price.; (C. T. R. 
Yol. 24, p. 3482.) 

In placing- the valuation of lumber at $235 per thousand 
feet he figured that there would be at least one per cent or 
around one per cent of that stuff that would be worthless 
and rejected. In making this valuation he was limiting it 
to walnut. (C. T. E. Yol. 24, p. 3483.) 

lie was not aware that the Air Service had a right to 
hold out of its stock of lumber 35% of all the walnut. 

Sullivan sought to sell the lumber to him “as is.” To 
the best of his recollection he had no information that the 
Government was planning to withhold any of the lumber 
at that particular time. (C. T. E. Yol. 24, pp. 3484, 3485.) 

If that were true it certainly would affect his opinion of 
the value. (C. T. E. Yol. 24, p. 3485.) 

1381 He would use the same method of appraising in 
arriving at the valuation of the oak, ash, cherry or 
anv kinds of wood were there. (0. T. E. Yol. 24, pp. 3486, 
3487.) 

There was no tremendous difference between the market 
value of cherry and walnut. 

At that time he thinks cherrv was a reasonably valuable 

» • 

wood, but lie would have to look up the quotations to know 
if there was any difference between the price of cherry and 
the price of walnut. Tt would be very unlikely that the 
prices of all grades of walnut and all grades of cherry 
would be actually the same. There would be some varia¬ 
tion one way or the other. (C. T. E. Yol. 24, p. 3487.) 

He would have to know the dimensions of each before he 
could state whether there was any difference in the relative 
market value at the time of ash and walnut. (C. T. R. Yol. 
24, p. 3487.) 

There was considerable difference between the market 
value of maple wood and walnut at the time in favor 
of walnut, taking the same thickness and the same di¬ 
mensions and grade. The same thing is true as to birch, 
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but perhaps to a lesser extent. (C. T. E. Vol. 24, p. 3488.) 

He does not know just what the market value of cherry 
was at the time, but the difference would be very slight. 
(C. T. R. Vol. 24, p. 348S.) Tie said nothing about steaming 
logs. Logs are not steamed. 

The purpose of steaming lumber after it is sawed, was 
a preliminary thing to putting the lumber in the dry kiln. 
Steaming made it more uniform and when it was put in the 
dry kiln one has better luck with the lumber. "When they 
stored it they noticed that the sap wood which lie mentioned 
as being of a very much lighter colored wood frefm the 
heart wood, and they noticed in the steaming of that stock 


to the 
wood. 


that the steaming toned the light sap wood down 
approximate color more nearly the color of the heart 

In other words, it hastened the process of nature. 
1382 The inside of the tree is the dark part of the tj*ee and 
nature itself after a few years colors each Hng in 
the tree. The steaming hastened that process and made 
the wood more uniform in color and, therefore, there was 
no objection to it in the commercial use. (C. T. E. Vol. 24, 
p. 3489.) 

He would not say that without the steaming process the 
sap wood would be entirely undesirable for commerci al pur¬ 
poses. Some furniture manufacturers prefer it, but as a 
general thing, it is more desirable to have it of a filiform 
color. (0. T. E. Vol. 24, pp. 3490, 3491.) 

He does not know how far back under the rules of the 
National Hardwood Lumber Association sap was consid¬ 
ered a defect, but several years prior to 1917 and 1 $>18, sap 
was considered a defect. (C. T. E. Vol. 24, p. 3491.) 

He had something to do with assisting and the drafting 
of the Air Service specifications used during the wdr. The 
walnut industry, forest service and Government officials of 
the Aircraft conferred and made the specifications!. They 


called upon the Forestry Service for certain tech 


lical in¬ 


formation, upon the walnut producers for practical infor¬ 
mation regarding the product and the Air Service concern¬ 
ing the requirements of their propellers and frofii those 
three sources came the information that made it possible 
for the Aircraft people to make up the specifications. (C. 
T. E. Vol. 24', pp. 3491, 3492.) 

These were the specifications under which the i|nembers 
of his association sold to the Government during the war 
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the walnut lumber. They did differ from the National 
Hardwood rules. (C. T. R. Yol. 24, p. 3492.) 

Two inch walnut lumber of the same quality is worth 
more moncv than one inch walnut. The difference varies 
with each grade. That is, there would be more dif- 

1383 erence in firsts and seconds and less than in No. 2 
Common. (C. T. R. Yol. 24, pp. 3492, 3493.) 

The difference in No. 2 Common one inch and two inches 
would be not lessi than $10.00 and not more than $15.00; 
on firsts and seconds it would be $30 to $35.00. (C. T. R. 

Yol. 24, p. 3493.) 

Upon cross examination by counsel for defendant Frank 
T. Sullivan, the witness testified as follows: 

There were in 1920, sixteen or eighteen members in the 
American Walnut Manufacturers Association. (C. T. R. 
Yol. 24, p. 3495.) 

His estimate would be that the members of his Associa¬ 
tion put on the market from 70 to 75 per cent of the walnut, 
perhaps more. At that time the American Walnut Manu¬ 
facturers Association had no definite connection with the 
Export Sales Company with the exception that the Walnut 
Export Sales Company was organized under the Webb- 
Pomerene Act for export purposes and some of the mem¬ 
bers of the Association were directors or members of the 
Walnut Export Sales Co. (C. T. R. Yol. 24, p. 3497.) 

In 1919 and 1920 the Walnut Association did not control 
the price of walnut in this countrv. (C. T. R. Yol. 24, p. 
3498.) 

The Walnut Export Sales Company makes its export 
prices. The American Walnut Manufacturers Association 
has nothing whatever to do with the fixing or arranging of 
any prices. (C. T. R. Yol. 24, p. 3500.) 

When he called upon Sullivan at Buffalo, Mr. Shoe of 
Kosse and Shoe Company, was with him. Mr. Shoe was 
one of the members of his association. Mr. Shoe did not go 
to Sullivan’s Yard with him. (C. T. R. Yol. 24, p. 3501.) 

It was a prearranged visit. (C. T. R. Yol. 24, p. 3502.) 

They expected to make a bid on the Dayton lumber 

1384 when the opportunities presented themselves. They 
were under the impression that a bid would be ac¬ 
ceptable at a certain time. He thinks there was an an- 
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nouncement to that effect; that at a certain time there 
would be certain lumber to be disposed of and as he recalls 
it, they did not have anything* extremely definite on that 
lumber, so they went over and took a good look at it. (C. T. 
R. Yol. 24, p. 3506.) 

No. 3 Common is not sold on the market. The rule book 
recognizes it, but he has never heard of a sale of No. 3 Com¬ 
mon to the best of his knowledge. They do not handle any 
of it. (C. T. R. Yol. 24, p. 3509.) 

He cannot recall a single shipment of No. 3 Common wal¬ 
nut. (C. T. R Yol. 24, p. 3509.) 

He does not know it to be a fact that the Government in 
grading walnut lumber gives one of the grades or classifi¬ 
cations as No. 3 Common. (C. T. R. Yol. 24, p. 3510.) 

On his visit to the Curtis Aeroplane plant at Buffalo, he 
touched no lumber; that is, tore down no lumber himself. 
There was some lumber already torn down. Sonje piles 
were open. He cannot definitely say how much. (C. T. R. 
Yol. 24, pp. 3514, 3515.) 

He cannot recall that he got on top of the piles, tie can¬ 
not recall every movement of his made in the yard. (C. T. 
R. Yol. 24, p. 3515.) There were no laborers moving the 
lumber for him. He would not sav definitely that there 
were laborers moving the lumber for him. 

The lumber was carefully piled and in good shape. It 
was bulked down as he recalls it. His recollection is that 
at least a good part of the lulnber was what they called 
flat piled or bulked down. (C. T. R. Yol. 24, p. 3515.) 

As he recalls the lumber, it was housed in whalj would 
not be called housing or shed, it was more or less sheltered 
from the weather by tar paper. Some of the lumber was 
closed in; that is tar paper or whatever wafe used; 
1385 some of it was open. There was some protection to 
keep the snow or rain from blowing on the lumber, 
and some of the lumber was not so protected at the time he 
saw- it. It was not under sheds or in a building. Less 
than a carload of it was in a building. (C. T. R. Yol. 24, p. 

3517. ) 

Upon looking at a whole pile he could say whether the 
lumber was steamed or not, without pulling the boards 
down and looking at them. The lumber that he locked at, 
he was satisfied had been steamed. (C. T. R. YolJ 24, p. 

3518. ) 
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He does not recall whether any of the lumber at Buffalo 
that he saw was dressed on two sides unless he saw a little 
at the factory. He does not recall seeing it dressed on two 
sides out in the piles. (C. T. R. Vol. 24, p. 3519.) 

During* the war lie was the Washington representative 
of a number of members of his association, and in some 
of the negotiations for contracts and in most of the nego¬ 
tiations concerning the delivery of walnut lumber he had 
considerable to do with. The lumber was not sold in ac¬ 
cordance with the National Hardwood inspection rules. 
It was sold on more rigid rules. (C. T. R. Vol. 24, pp. 3519, 
3520.) 

Upon cross examination by counsel for defendant John 

L. Philips, the witness testified as follows: He could hardly 

sav that he was sent to Buffalo. As an executive he usuallv 
• * 

made those decisions himself. 


When he went to Buffalo he did not ask for permission 
from the president of his Association to go there—in fact, 
there was nobody in the Chicago office who is his superior. 
He presumes the president knew that he was going. He 
does not know that the president knew he was going at that 
particular time. He doubts that he talked with the presi¬ 
dent, for the president does not live in Chicago. (C. T. R. 
Vol. 24, p. 3522.) 


It would be his recollection that some of the members of 
his Association knew that he was going to Buffalo, 
1386 and, undoubtedly, sometime prior to the time he went 
to Buffalo the matter was discussed with represen¬ 
tatives of his Association. He cannot recall whether his 
expenses were paid out of the Walnut Manufacturers Asso¬ 
ciation or the Export Company. It would be his recollec¬ 
tion that it was paid out of the Export Company. (C. T. R. 
Vol. 24, pp. 3523, 3524.) 

He went there as an official of the Walnut Export Sales 
Company. (C. T. R. Vol. 24, p. 3524.) 

He went to Buffalo after a conference with the members 
of the Walnut Association. He was not specifically desig¬ 
nated to go. (C. T. R. Vol. 24, pp. 3525, 3526.) 

His real purpose in going to Buffalo was to look over the 
lumber there and confer with Mr. Sullivan to determine 
its value, and to determine the value of the lumber for pur- 
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chase. He hoped to be able to buy the lumber in bi^ official 
connection. (C. T. R. Yol. 24, pp. 3527, 3528.) 

He had already complained to the Government about 
the sale of the lumber to Philips and Stephens or about the 
contract with Philips and Stephens. He did not io there 
altogether for the purpose of gathering evidence tjo aid in 
the complaint for the purpose of upsetting this transaction. 
(C. T. R. Vol. 24, p. 3528.) He went to find out about the 
situation and possibly partly for the purpose of upsetting 
the transaction. 

His recollection is they wanted to buy something like 
2,000,000 feet at Buffalo. The walnut was the only lumber 
that he was interested in. He does not know what ^lse was 
there. Sullivan had already made him an offer, and it was 
not necessary to make Sullivan one. (C. T. R. Yol. 24, p. 
3529.) 

He was not satisfied at the time that it was nece 
buy the lumber from Sullivan, and that they could 
the lumber from the Government direct. (C. T. R. Yol. 24, 
p. 3530.) | 

That w~as one of the things lie wanted to find oi|t about. 
(C. T. R. Yol. 24, p. 3530.) 

1387 Sullivan told him that he, Sullivan, had bought it, 
but that did not satisfy him. 

He inspected the lumber to get at its value, hoping they 
yet could get a deal with the Government, buying it direct 
from the Government. (C. T. R. Yol. 24, p. 3531.) 

It is possible to tell whether or not lumber is to be classed 
as firsts or seconds, selects, No. 1 Common or No. 2 Com¬ 
mon, without looking at every board. (C. T. R. Yol. 24, 
pp. 3532, 3533.) 


ssarv to 
* 

not buy 


There would be at least one to two hundred ca 


loads to 


one and a half million feet of lumber. Fifteen thousand is 
the average carload of walnut lumber. (C. T. R. Yol. 24, 
p. 3533.) 

He thinks he could make a reliable classification of that 
lumber without an examination of it all for the res.son that 
he knew a lot about what kind of lumber that was originally, 
and all he had to determine was how much it had depreci¬ 
ated from the time it left the producers and the tiipe he saw 
it in 1920. (C. T. R. Yol. 24, pp. 3534, 3535.) 
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He had seen the lumber before, but he would not swear 
that he had seen that particular lumber before nor that he 
had not seen it. (C. T. R. Yol. 24, p. 3535.) 

His information as to the walnut lumber is not what he 
heard from other people, but with regard to what he saw 
at Buffalo, and what he Knew about the walnut propeller 
lumber prior to the time he went to Buffalo, and which 
facts were considered in placing a valuation on the lumber 
or grading it. (C. T. R. Yol. 24, p. 3536.) 

He stands by his statement that 40% of the lumber was 
firsts and seconds, 11% selects, 40% No. 1 Common, S% 
No. 2 Common and 1% culls. (C. T. R. Yol. 24, p. 3537.) 

He would say that the average price of $115 per 
1388 thousand on the lumber by Chambers in Chambers 7 
appraisal (April 26, 1920, Pltff's. Ex. 110) was an 
unfair appraisement of the lumber. (C. T. R. Yol. 24, p. 
3537.) 

He would say that $115 and $25 for culls “was a very 
poor price. 77 (C. T. R. Yol. 24, p. 3538.) 

He does not recollect what percentage of the lumber was 
mahogany nor what percentage was elm, how much was 
birch, how much was ash, how much was oak; he only knows 
how much was walnut, and that a very small part of the 
lumber was cherry. (C. T. R. Yol. 24, p. 3538.) 

He would not say that mahogany is a higher grade of 
wood than walnut. Grade for grade he does not think it 
brings more money than walnut. Generally, walnut would 
stand out as the highest, cherry would be close to walnut 
and oak was close to walnut at that time on the market. 


In order to arrive at the average price it would be neces- 
sarv to know the price of each specie of lumber. (C. T. R. 
Yol. 24, p. 3539.) 

He had a pretty good idea of what lumber was there in 
general. There was between 4,000,000 and 5,000,000 feet 
of walnut. (C. T. R. Yol. 24, p. 3540.) 

The only other place where he inspected any of the hard¬ 
wood lumber or examined it was at Dayton, Ohio. His 
recollection is that the lumber was at Buffalo and Dayton 
principally, a carload or so at Owensboro, Kentucky, a quan¬ 
tity of it at some place near Plainfield, New Jersey, perhaps 
some in Detroit or Grand Rapids, but principally at Buffalo 
and Dayton or Fairfield. (C. T. R. Yol. 24, pp. 3545, 3546.) 
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Upon redirect examination by counsel for plaiijtiff the 
witness testified as follows: 

l 

He does not know what the market value of mahog- 
1389 any lumber was in May, 1920. He can refresh his 
recollection from a paper that was prepared a year 
or two years ago by an employee of his, which figures made 
at the time to the best of his belief were true. They were 
figures from quotations in market sheets, quotations going 
through the office. (C. T. R. Vol. 24, pp. 3554, 3555.) 

Al the lime this paper was prepared, he investigated 
the market value that prevailed as to the lumber. (0. T. R. 
Vol. 24, p. 3556.) 

Thereupon the testimony of William Macholz, a witness 
called at the criminal trial, was introduced in evidence by 
counsel for plaintiff under the terms of the stipulation in¬ 
corporated herein (R. Vol. 9, p. 1222), the witness having 
testified as follows: 


He is engaged in business with the American Bocjly Com¬ 
pany, at Buffalo, New York. His company purchased some 
of this Government Aeroplane lumber from the defendant 
Frank T. Sullivan. He did not personally inspect the lum¬ 
ber, but saw the lumber. He has been in the lumber busi¬ 
ness with this company for nine years, and knows the mar¬ 
ket value of lumber such as lie saw. (C. T. R. Vol. 25, p. 
3766.) 

The lumber his firm purchased from Sullivan was spruce. 
It was purchased along about June, 1920, some in April, 
1920. (C. T. R. Vol. 25, pp. 3766, 3767.) 

The witness testified over the objections and exceptions 
of counsel for defendants that the reasonable market value 
of spruce lumber of this kind, in July, 1919, was $100 per 
thousand feet. It was 4 ‘good quality clear spruce A No. 
1 stock.’’ The lumber was not damaged. (C. T. R. Vol. 25, 
p. 3770.) 

1390 Upon cross examination by counsel for 
Frank T. Sullivan, the witness testified as 

He purchased 16,992 feet of spruce as shown by jiis first 
invoice, and in the second invoice 2,103 feet. Th6re was 

61—5238, 5239 


defendant 

follows: 
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just one lot of the lumber delivered by truck. Most of it 
came by car delivered to their switch. (C. T. R. Vol. 25, 
p. 3771.) 

From July, 1919, to April, 1920, the market value of the 
spruce lumber went up. It was a steady, a slight increase 
in the price. He cannot recall offhand any enormous in¬ 
crease as to spruce. (C. T. R. Vol. 25, p. 3772.) 

Offhand he cannot tell what purchases he made of spruce 
in July, 1919. He believes they bought some spruce at this 
time. They did not buy any spruce from anyone other than 
Sullivan between July, 1919, and April, 1920. (C. T. R. Vol. 
25, p. 3773.) 

They bought their spruce from the Standard Hardwood 
Lumber Company before they ever bought any from Sulli¬ 
van. In 1918, or 1919, they purchasd their spruce from the 
Standard Hardwood Lumber Company in carload lots. 
They would use about four or live cars a year. (C. T. R. Vol. 
25, p. 3774.) 

They got quotation sheets from different yards and they 
based their price on that. (C. T. R. Vol. 25, p. 3775.) 

He paid Sullivan for the lumber by check. He did not 
ask for any special sizes. He just asked for what they call 
four quarter clear spruce. (C. T. R. Vol. 25, p. 3777.) 

The spruce was inspected upon delivery. He would not 
swear that his inspector did not go out there and sort out 
the lumber and get what he wanted. (C. T. R. Vol. 25, p. 
3777.) 

1391 Thereupon the testimony of William H. Schleyer, 
a witness called at the criminal trial, was introduced 
in evidence by counsel for plaintiff under the terms of the 
stipulation incorporated herein (R. Vol. 9, p. 1222), the 
witness having testified as follows: 

He resides at Cincinnati, Ohio. 

He is engaged in the lumber business, walnut, and has 
been connected with same since 1910. He was a member of 
the firm of Kosse, Shoe and Schleyer in 1920. (C. T. R. Vol. 

25, p. 3721.) 

His firm sold to the Government a portion of the walnut 
aeroplane lumber. He saw very little of it, but is familiar 
with the regulations under which it was manufactured, his 
firm manufacturing a part of it. The portion he saw was in 
the Baltimore yard. (C. T. R. Vol. 25, p. 3722.) 
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had dis- 
the Gov- 


The lumber manufactured under the specifications pre¬ 
scribed by the Government was a special class cjf lumber 
of certain dimensions. It did not fit on the hardwood rules 
at all. It had to be eight inches and up wide, eight) feet and 
up long, and had to contain a lamination of not lless than 
seven feet, and eight inches wide, this lumber complying 
with these specifications naturally would have greater value 
than that of commercial walnut lumber. (C. T. 1^. Vol. 25, 
p. 3723.) | 

He had a conversation with defendant J. L. Philips at 
the Raleigh Hotel in Washington in the spring of 1920. He 
had been referred to Philips as the man who had control 
of the walnut. He called on Philips at Philips’ room at the 
Raleigh Hotel, where Philips informed him thaj: he had 
nothing whatever to do with it; that he, Philips, 
posed of the softwoods for the Government, and 
eminent had defaulted on part of the contract, arid that it 
was merely his, Philips’, duty to see that Sullivan se- 
1392 cured a sufficient amount of walnut to reimburse Sul¬ 
livan for what would be lost on the softwoods. (C. 
T. R. Vol. 25, pp. 3724, 3725.) 

The next time he saw Philips was the latter parti of May, 
1920 in Mr. Morse’s office about the 10th of May. [C. T. R. 
Vol. 25, p. 3726.) 

At the time he saw Philips on May 10th, there w 
ent in Mr. Morse’s office Messrs. Schultz, Shotwell, Cham¬ 
bers, Mason, Philips and himself, and perhaps a few others. 
(C. T. R. Vol. 25, p. 3728.) 

As he recalls it, Mr. Chambers seemed to be the spokes¬ 
man and told them that he, Chambers, was one of jthe com- 
mittee that had visited the various points where the lumber 
was located, and after looking it over thoroughly they came 
to the conclusion that it was a log run proposition, ^nd they 
had decided that the price to be paid would be $115) Cham¬ 
bers asked him if he thought $115 was a good pricb for log 
run walnut lumber, and he told Chambers it was. I He told 
Chambers, in fact, that he had just bought some pwo inch 
lumber, log run, and paid less money than that for 
was walnut, log run. (C. T. R. Vol. 25, p. 3728.) 

He told Chambers at the time that he did not Consider 
this as typical log run walnut, that this was stock that was 
eight inches and wider, while regular log run Walnut is 
three inches and wider and naturally would be wprth less 


pre pres¬ 


it. This 
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money. Chambers made no comment as to this. (C. T. R. 
Vol. 25, p. 3729.) 

The lumber that was purchased by the Government was 
purchased according to certain specifications for the manu¬ 
facture of propellers. (C. T. R. Vol. 25, p. 3731.) 

Log run lumber is Xo. 2 Common and better, all the 
grades from Xo. 2 common to firsts and seconds. Log run 
does not include all the lumber that is cut out of the 

1393 log. Xo. 2 Common and better is all of the lumber 
from the log with the mill culls excluded. (C. T. R. 

Vol. 25, p. 3732.) 

This lumber was not ordinary log run lumber when it 
was shipped, and he told Chambers that they did not con¬ 
sider that as log run lumber. (C. T. R. Vol. 25, p. 3732.) 

At this meeting of May 10th, someone said that Philips 
was connected with Sullivan in the deal and Philips gave a 
full explanation of 1 his, Philips, position in the matter. 
Philips denied absolutely that he, Philips, had anything to 
do with Sullivan, only as an agent of the Government to see 
that Sullivan got the lumber that was applied on this soft¬ 
wood order. (C. T. R. Vol. 25, p. 3733.) 

Upon cross-examination by counsel for Ernest C. Morse 
(not a defendant in this case), the witness testified as fol¬ 
lows : 

He does not recall a Col. Hutchison, the Assistant Direc¬ 
tor of Sales. (C. T. R. Vol. 25, p. 3735.) 

All that he can recall Philips as saying at the meeting 
of May 10,1920, was Philips’ denial of any connection with 
Sullivan except that he, Philips, was to see that Sullivan 
got the hardwood lumber from the Government in place of 
the softwood that was shipped. (C. T. R. Vol. 25, p. 3735.) 

He does not recall Philips making a statement at this 
conference that he, Philips, and Sullivan had entered into 
a partnership for the purchase of Air Service veneers and 
ply wood. Mr. Mason went to this conference with him. 
(C. T. R. Vol. 25, p. 3736.) 

He does not recall Director of Sales Contract Xo. 1 as 
being discussed at this conference. (C. T. R. Vol. 25, p. 
3737.) 

If he found a lot of lumber consisting of firsts and 

1394 seconds, 10% selects, 30% No. 2 Common and 20% 
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Xo. 1 Common, lie would describe that as log run lumber. 
(C. T. R. Vol 25, p. 3739.) 

When five or ten of the laminations are glued together 
a propeller results. (C. T. B. Vol. 25, p. 3740.) 

If under the specifications one cuts out laminations and 
gets two-thirds of the board clear, the rest of the board is 
waste; that is, under the Government specifications, but 
it would still be acceptable by the Government. (C. T. B. 
Vol. 25, p. 3741.) 

The lamination has to be seven feet. He may have been 
wrong when he said the requirement was eight feet. (C. T. 
B. Vol. 25, pp. 3741, 3742.) 

In the middle of May, 1920, he was one of the Committee 
to go with Mr. Knight, Mr. Pickrel and others who offered 
to pay the Government $150 per thousand feet for walnut 
propeller lumber, Xo. 2 Common and better, provided splits 
and cupped boards were out, and provided they were sold all 
of the lumber that the Air Service had. (C. T. R. Vol. 25, 
p. 3742.) 

His firm received $310 per thousand from the Govern¬ 
ment for the lumber sold to the Government during the war. 
(C. T. B. Vol. 25, p. 3742.) 

If the offer of $150 was made for the lumber it was made 
by Mr. Knight personally through Mr. Mason and not a 
committee. (C. T. B. Vol. 25, p. 3743.) 

If an offer for the lumber had been successful he would 
have been one of the participating purchasers. (C. T. B. 
Vol. 25, p. 3745.) 

The lumber had deteriorated from the time it was sold 
to the Government for $310. In 1919, there was an unpre¬ 
cedented rise for all classes of lumber. He hac^ not seen 
the lumber since it was shipped, and said it had de- 
1395 teriorated by reason of all those years. Tjie lumber 
had been lying there—splits, checks, stains and any 
number of things could happen to it. In his offer of $150 
splits were to be out. (C. T. B. Vol. 25, p. 3747.) All lumber 
deteriorates. 

He would not say that the deterioration would be very 
considerable from the time it was delivered, but such as 
would bring about a price of $150 for what was sold for 
$310 in spite of the rise in the lumber market. (C. T. B. 
Vol. 25, p. 3747.) 
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Upon cross examination by counsel for defendant Frank 
T. Sullivan, the witness testified as follows: 

A couple of weeks before the conference of May 10, 1920, 
he bought some wajnut lumber at $90 per thousand. This 
was log run Xo. 2 Common and Better. (0. T. R. Vol. 25, pp. 
3749, 3750.) 

It was two inches thick. (C. T. R. Vol. 25, p. 3751.) 

Upon redirect examination by counsel for plaintiff, the 
witness testified as follows: 


The lumber he purchased several weeks before the con¬ 
ference of May 10,1920, for $90.00 was not such as the Gov¬ 
ernment had for aeroplane stock. The Government’s lum¬ 
ber was three inches and up wide and four feet and up long. 
(C. T. R. Vol. 25, p. 3751.) 

The witness testified over the objections and exceptions 
of counsel for defendants that the reasonable market value 
for walnut complyipg with the Government specifications in 
1920, was $240 or $250 per thousand feet. (C. T. R. Vol. 25, 
pp. 3752, 3753.) 


Upon recross examination by counsel for Ernest C. Morse 
(not a defendant in this case) the witness testified as fol¬ 
lows : 


He would not say that the particular hardwood 
1396 lumber that the Government had in storage places 
in 1920 was worth $240, but probably $175. (C. T. R. 
Vol. 25, pp. 3753, 3755.) 

It would have been worth $240 per thousand if it had been 
new lumber. 

Upon further redirect examination by counsel for plain¬ 
tiff, the witness testified as follows: 

The price of $175 as a reasonable market price for the 
walnut lumber was the price taking it through and through, 
and the price they would take it over from the Govern¬ 
ment for. (C. T. R. Vol. 25, p. 3757.) 

If he had taken it at $175, a resale market value of $200 
per thousand he would have considered a reasonable mar¬ 
ket value. (C. T. R. Vol. 25, p. 3758.) 

He would have agreed to allow the Government to hold 
back 35% of the lumber of its own selection after he had 
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made the bid of $150, or $175 per thousand. (C. T. R. Vol. 
25, p. 3758). 

i 

Thereupon, the testimony of Charles J. Morrow, a witness 
called at tlie criminal trial, was introduced in ev idence bv 
counsel for plaintiff under the terms of the stipulation in¬ 
corporated herein (R. Vol. 9, pp. 1222, 1223), the witness 
having’ testified as follows: 

He is a lumber buyer for the National Casket Company. 
(C. T. R. Vol. 26, p. 3849.) 

The witness was shown plaintiff’s Exhibit No. 180, being 
a letter of June 5, 1920, from defendant Frank T, Sullivan, 
1o the National Casket Company, which letter the witness 
admitted having received. (C. T. R. Vol. 26, p. 3849.) 

They had some correspondence with Sullivan and Sulli¬ 
van came over to see him one day and told him about the 
walnut. Sullivan said it was a nice lot of walnut that he, 
Sullivan, had purchased from the Government and thought 
it would suit their requirements. Sullivan state(l that the 
lumber would have to be sold “as is”; that they could not 
buy it as firsts and seconds or on a stipulated grac e. (C. T. 
R. Vol. 26, p. 3850.) 

He subsequently entered into a contract for the 
1397 purchase of walnut lumber from Sullivan on June 14, 
1920. (C. T. R. Vol. 26, p. 3851.) 

Subsequently they got another order. 

He does not believe there was a great deal of difference in 
the market value for lumber between April and November, 
1920. (C.T.R. Vol. 26, p.3852.) 

The lumber purchased from Sullivan was to b^ specified 
on the order, seven inches and up wide, eight febt and up 
long. He sent his inspector out to the plants wher)* the lum¬ 
ber was located to look over the lumber, and to see that the 
size lumber that he wanted was correct. (C. T. B'. Vol. 26, 
pp. 3854, 3855.) 

He saw a little of the lumber himself after it had been 
shipped. Some of it he saw at Oneida, and some of it at 
Louisville. He did not personally inspect the lumber. His 


inspector who received it, that is, measured it wlieip it got to 
Louisville was a man by the name of B. T. Watt. (C. T. R. 
Vol. 26, p. 3855.) 

The lumber that he saw “was a nice lot of walhut.” It 
was firsts and seconds and No. 1 Common and selects. As 
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lie recalls, they found probably three or four hundred feet 
of Xo. 2 Common. (C. T. R. Vol. 26, pp. 3855, 3856.) 

The reasonable market value of walnut lumber in May 
and June, 1920, for inch l’s and 2‘s was worth $275 to $300; 
selects about $225 to $250; Common, anywhere from $150 
to $200, depending* on the average width and length and run 
of the stock. (C. T. R. Vol. 26, p. 3857.) 

1398 Upon cross examination by Counsel for Frank T. 

Sullivan, the witness testified as follows: 

The values upon the different grades of walnut lumber 
given by him applies to lumber that meets the various grades 
as mentioned. (C. T. R. Vol. 26, pp. 3859, 3860.) 


Thereupon tlie testimony of Ira Seheifley, a witness called 
at the criminal trial, was introduced in evidence by counsel 
for plaintiff under the terms of the stipulation incorporated 
herein (R. Vol. 9, p. 1223), the witness having testified as 
follows: 


He resides in Onoway, Michigan, and is engaged in the 
lumber business, and also steering wheels for automobiles, 
and connected with the American Wood Rim Company. He 
bought a little over 2,500,000 feet of American Black Walnut 
from Frank T. Sullivan. (C. T. R. Vol. 26, pp. 3862, 3863.) 

He is Assistant Treasurer and office manager of the 
American Wood Rim Company, his duties pertaining to the 
office, accounting etc. (C. T. R. Vol. 26, pp. 3865, 3866.) 

The walnut lumber was purchased from Sullivan he would 
say in June, 1920. (C. T. R. Vol. 26, p. 3868.) The con¬ 
tract fixed certain prices for Xo. 2 common and better and 
certain prices for rejects. 

The witness testified over the objections and exceptions of 
counsel for defendants that the average price paid by the 
American Wood Rim Company for the entire lot of two and 
a half million feet of lumber purchased from Sullivan was 
$175 per thousand feet. (C. T. R. Vol. 26, p. 3870.) 

Upon cross examination by counsel for defendant Frank 
T. Sullivan, the witness testified as follows: 


The invoices covering the purchases of the walnut made 
from Frank T. Sullivan run from June, 1920 to January or 
February, 1921, and the dates of the invoices indicate the 
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approximate date of the loading. (C. T. R. Vol. 26, pp). 3S71, 
3872.) The invoices were all paid by check. 

1399 The bigger portion of it was paid for prior tio Jan¬ 
uary 1,1921. (0. T. R. Vol. 26, p. 3872.) 


Thereupon the testimony of Bernard D. Warren, 
ness called at the criminal trial, was introduced i| 
donee by counsel for plaintiff under the terms of the 
lation incorporated herein (R. Vol. 9, p. 1223), the v| 
having testified as follows: 


a wit- 
ii evi- 
stipu- 
■itness 


He is secretary of the Berkey & Gay Furniture Company 
and resides at Grand Rapids, Michigan. His firm pur¬ 
chased about 250,000 or 300,000 feet of spruce from clef end- 
ant Frank T. Sullivan, in 1919 and 1920. (C. T. R. ol. 26, 
pp. 3877, 3878.) 

In addition to being secretary of the company, which is 
one of the largest furniture concerns in the United States, 
lie also had charge of the buying of lumber and veneer for 
the Berkey & Gay Company. (C. T. R. Vol. 26, p. 3879.) 

He was acquainted with the market value of lumber, par¬ 
ticularly spruce lumber, in August or September, 1919. (C. 
T. R, Vol. 26, p. 3880.) 

The lumber purchased by his firm was a grade of lumber 
that was supposed to be aeroplane lumber, clear and straight 
grained, and was absolutely right for their purposes. It: 
was select and inspected by his own inspector after they 
received it. It was known as Pacific Coast spruce. Previ¬ 
ously they had been using some eastern spruce as is jised in 
organ and piano sections. (C. T. R. Vol. 26, p. 3881.) 

For their purposes it was considered just as good as 
eastern spruce, and regarded as the best spruce. (C. T. R. 
Vol. 26, p. 3881.) 

The invoices bearing the notation “better Pacific*’ 
1400 represents lumber that is one and a quarter inch and 
inch and a half No. 1 Common and better Pacific 
spruce. (C. T. R. Vol. 26, pp. 3S82, 38S3.) 

He does not know how many grades of spruce there are, 
and the value of spruce depends upon the grade. (C. T. R. 
Vol. 26, p. 3883.) 

The witness testified over the objection and exceptions 
of counsel for defendants that the market value of spruce of 
the grade that is described in the invoices of Berkey & Gav 
Company, in August and September, 1919, was from $100 to 
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$110 a thousand feet. The invoices billed against his com¬ 
pany called for a less price than that, and he figured that 
he “had a pretty good bargain in buying that lumber. It 
was naturally a good price." (C. T. R. Vol. 26, pp. 3883, 
3884.) 

Upon cross examination by counsel for defendant Frank 
T. Sullivan, the witness testified as follows: 


The market value of spruce in 1919 given as $110 had 
reference to clear grade as tliev understand it for this busi- 
ness and requires the very highest kind of spruce lumber. 
(C. T. R. Vol. 26, pp. 3891 ‘ 3892.) 

The market value on the right kind of lumber for this 
particular purpose was the finest lumber. His market value 
was not based upon quantities of lumber running up into 
the millions, because they do not base their prices that way 
and never buy anv lumber that way. (C. T. R. Vol. 26, p. 
3892.) 


Upon cross examination by counsel for defendant John 
L. Philips, the witness testified as follows: 


He has no recollection of purchasing any spruce in July, 
August or September, 1919, from anvbodv other than 
Frank T. Sullivan. He never sold anv spruce lumber. 
(C. T. R. Vol. 26, p. 3896.) 

His information as to market values of spruce is 
1401 not limited' to his purchases from Sullivan. C. T. 

R. Vol. 26, p. 3896.) 

They have their quotations and they have their method 
of taking the lumber into account in the manufacture of 
their goods and fixing prices. (C. T. R. Vol. 26, p. 3897.) 


Thereupon the testimony of B. T. Watt, a witness called 
at the criminal trial, was introduced in evidence by counsel 
for plaintiff under the terms of the stipulation incorpo¬ 
rated herein (R. Vol. 9, p. 1223), the witness having testi¬ 
fied as follows: 

He lives in Jeffersonville, Indiana, and is engaged in the 
lumber business and employed by the Louisville Lumber 
Companv, Louisville, Kentucky. (C. T. R. Vol. 27, pp. 3962, 
3963.) 

In 1920, he was employed by the National Casket Com¬ 
pany, as Assistant Purchasing Agent and Inspector. He 
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lias been engaged as an inspector of lumber for about 25 
years. (C. T. R. Vol. 27, p. 3963.) 

He saw the lot of walnut lumber that was purchased by 
the National Casket Company from defendant Frank T. 
Sullivan, and inspected the lumber piece by piece when it was 
shipped to the National Casket Company. Prior to the 
purchase of the lumber by the National Casket Company he 
saw the lumber at Dayton. He saw the lumber at Dayton 
about June 8,1920. (0. T. R. Vol. 27, pp. 3963, 396J.)I ’ 

On the occasion of his inspection of the lumber at Dayton, 
lie walked through the vard, through the different allevs, 
and looked at the lengths of the lumber, the widths, and so 
forth, and the way it was piled. That is about as far as he 
inspected the lumber. lie was there probably a couple of 
hours. (C. T. R. Vol. 27, pp. 3965, 3966.) 

1402 He took down none of the lumber at Davton. He 

* i 

just passed through the yards and observed th<|? lum¬ 
ber in passing. The lumber was piled in lengths separately, 
and put up in nice shape, the alleys all straight, the ends 
either cleated or painted. (C. T. R. Vol. 27, p. 3956.) 

While at Dayton, he was in a position to determine the 
quality and condition of the lumber to a certain extent. He 
could not tell the exact grade of the lumber. (C. T. R. Vol. 
27, p. 3967.) 

The lumber was in tine shape in his opinion. (C. T. K. 
Vol. 27, p. 3968.) 

He inspected the lumber when it was received at Louis¬ 
ville. (C. T. R. Vol. 27, p. 3971.) 

No. 2 common lumber shipped to the National Casket 
Company amounted to less than 2,000 feet. No. 2 common 
was tiie lowest grade. The lumber was in fine shape. “You 
don’t see any commercial lumber like that lumber.” (C. 
T. R. Vol. 27, pp. 3977, 3978.) 

He thinks the lumber was seven inches and up wide’ eight 
feet and longer, and the widths and quality of the lumber 
was much better than any grade of walnut that cofdd be 
bought on the market. (C. T. R. Vol. 27, p. 397S.) 

Witness was acquainted with market conditions fit that 
time. He received quotations from different concerns all 
over the country. He assisted the buyer of the National 
Casket Company and also inspected lumber. He had been 
doing this for about twenty years. (C. T. R. Vol. 27, p. 
3979.) 
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He knows the market value of the lumber purchased by 
the National Casket Co. in May and June, 1920. (C. T. E. 
Vol. 27, p. 3980.) 

The witness testified over the objections and exceptions 

of counsel for defendants that the market value of walnut 

lumber of the kind purchased by the National Casket 

Company in May and June, 1920, for firsts and seconds was 

$325.00 per thousand. (C. T. E. Vol. 27, p. 39S3.) 

TIis firm was purchasing firsts and seconds at the time 

and he could not sav defhiitelv what the market value 

• • 

1403 was on selects nor of No. 1 Common. (C. T. E. Vol. 



pp. 3984. 3985.) 


Log run walnut means No. 2 Common and better; all the 
lumber that the log produces with No. 3 Common elimi¬ 
nated. (C. T. E. Vol. 27. p. 3985.) 

He would not consider this lumber as being log run lum¬ 
ber. lie would not consider the lumber as log run because 
“the lower grade stuff was not in it, to be log run”. (C. 
T. E. Vol. 27, p. 3986.) 



Upon cross-examination by counsel for defendant Frank 
Sullivan, the witness testified as follows: 


He made an inspection of the lumber under the National 
Hardwood rules, i In inspecting the lumber according to the 
rules anything that would be a defect that would decrease 
the grade of the lumber would be considered. (C. T. E. Vol. 
27, pp. 3987, 3988.) 

There is no grade in the classification of walnut as “sap 
and No. 2 Common”. (C. T. E. Vol. 27, p. 3991.) 

Fists and seconds are supposed to be six inches and up 
wide and eight feet and longer; certain defects which are 
allowed in their grading rules; selects are to be one face 
firsts and seconds, the reverse face not below a No. 1 Com¬ 
mon; No. 1 Common is supposed to cut two-thirds clear; 
No. 2 Common 50/7 clear; No. 3 Common, 25% sound. 
There are no rejects in the rules. (C. T. E. Vol. 27, pp. 
4025, 4026.) 


Upon cross-examination by counsel for defendant John 
L. Philips, the witness testified as follows: 

The price of $325 per thousand on firsts and seconds given 
as the market value in June, 1920, was the retail price the 
consumer would have to pay to the retailer for the lumber. 
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The age of the lumber would have nothing to do 
1404 with it. (C. T. R. Vol. 27, p. 4027.) | 

The lumber which he testified to as having a mar¬ 
ket value of $325 was purchased by the National Casket 
Company from Frank T. Sullivan for $225.00 per thousand. 
(C. T. R. Vol. 27, p. 4029.) 

Upon redirect examination by counsel for plaintiff the 
witness testified as follows: 


On the ordinary market the twelve foot lengths jvould 
be more valuable than the eight foot lengths. (C. T. R. 
Vol. 27, p. 4031.) 

Thereupon, the testimony of W. B. Swift, a witness called 
at the criminal trial, was introduced in evidence by counsel 
for plaintiff under the terms of the stipulation incorporated 
herein (R. Vol. 9, p. 1223), the witness having testified as 

follows: 

He resides in Chicago and is Purchasing Agent of tjie In¬ 
ternational Harvester Company. He occupied the ! same 
position in 1919. The International Harvester Company 
purchased about 2,000,000 feet of lumber from defendant 
Frank T. Sullivan in 1919, and shortly thereafter purchased 
another lot of between 2,000,000 and 3,000,000 feet, purchas- 
ing about 5,000,000 feet in all. (C. T. R. Vol. 27, p. 4041.) 

There were about 280 carloads of the lumber. It was 
largely fir and some spruce. He saw the lumber and exam¬ 
ined some of it. It was a high grade lumber. It com¬ 
pared with No. 2 Clear and Better, which is the highest 
grade of spruce lumber. (C. T. R. Vol. 27, p. 4042.) 

The International Harvester Company was a large buyer 
of lumber. Most of its purchases would come from the 
manufacturer. (C. T. R. V. 27, p. 4044.) 

The witness testified over the objections and exceptions 
of counsel for defendants that the market value off such 
lumber in September, 1919, was approximately $60>00 to 
$75.00 a thousand. (C. T. R. Vol. 27, p. 4047.) 

1405 The witness testified over the objections and ex¬ 
ceptions of counsel for defendants that the market 
value of ash in May, 1920, amounted to $300.00 per thou¬ 
sand. (C. T. R. Vol*. 27, p. 4049.) 
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Upon cross examination by counsel for defendant Frank 
T. Sullivan the witness testified as follows: 


The first invoice from Sullivan to the International Har¬ 


vester Company is dated December 4, 1919. The first pur¬ 
chase of this lumber he would say was made within thirty 
days of this time. (C. T. R. Vol. 27. pp. 4050, 4051.) 

The last invoice is dated August 10, 1920. 

There was an unprecedented market in October or No¬ 
vember, 1919, the market was out of hand at the time and 
continued pretty much throughout the first half of 1920. 
(C. T. R. Vol. 27, p. 4052.) 


Fiit sawn lumber is an unedged board taken right off of 
the log. That was not the kind of ash that he sold in 1920. 
ITis was regular lumber. (C. T. R. Vol. 27, p. 4053.) 

When lie was speaking of market value of ash he was not 
speaking of fiit-sawn ash. (C. T. R. Vol. 27, p. 4054.) 


Thereupon the testimony of Frank E. Sherman, Jr., a 
witness called at the criminal trial, was introduced in evi¬ 
dence by counsel for plaintiff under the terms of the stipu¬ 
lation incorporated herein (R. Vol. 9, p. 1223), the witness 
having testified as follows: 


lie resides at Jamestown, New York, and is connected 
witli the Maddox Table Company. The Maddox Table 
Company purchased some four-quarter mahogany from 
Frank T. Sullivan in the spring or summer of the vear 
1920. (C. T. R. Vol. 27, p. 4054.)' 

Witness — lie purchased it for the companv. (C. T. 
T. R. Vol. 27, p. 4055.) 

1406 He has purchased lumber for the past 17 or 18 
years, and was purchasing lumber in May and June, 


1920. He was familiar with the market value of mahog¬ 
any lumber at that time. (C. T. R. Vol. 27, p. 4057.) 

He saw this particular mahogany lumber after its receipt 
in their yard from Buffalo. It was practically clear stock, 
the onlv defects in it were occasional worm holes on the 
edge. He would sav it was better lumber than the ordinary 
commercial mahogany lumber. (C. T. R. Vol. 27, p. 4057.) 

The witness testified over the objections and exceptions 
of counsel for defendants that the reasonable market value 
of that mahogany lumber in May, 1920, was in the neigh- 
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borhood of $350.00 per thousand, f. o. b. Jamestown. (C. 
T. R. Vol. 27, pp. 4057, 4058'.) 

Upon cross examination by counsel for defendant Frank 
T. Sullivan, the witness testified as follows: 

The prices were fluctuating considerably at the time, lie 
placed the market value at $350.00, but purchased this lum¬ 
ber from Sullivan for $300.00. (C. T. R. Vol. 27, p. 4058.) 

They used at their plant in the neighborhood of a quarter 
of a million feet of mahogany during the year. The pur¬ 
chase from Sullivan amounted to about 50,000 feet. He 
considered this purchase as “a very good buy.” ‘Hie did 
not purchase more because he was afraid of the market 
ahead of them. The market prices were advancing rapidly 
and they did not know what thing would occur during the 
rest of the year. (0. T. R. Vol. 27, p. 4059.) 

Grades in Honduras mahogany are firsts, seconds, se¬ 
lects, Xo. 1 Common and Xo. 2 Common and Xo. y Com¬ 
mon. There is also Xo. 2 wormy and shorts anjd com¬ 
mons. Xo. 1 Common wormy is a grade of tnaliog- 
1407 anv. He never bought very much wormy mahogany, 
so he does not know much about it. (C. T. R. \ T o\. 27, 
p. 4061.) 

Thereupon C. P. Cronk. a witness called on bejialf of 
the plaintiff, testified as- follows: 

He is at present connected with the South Tanworth In¬ 
dustries, and was connected with the War Department in 
1919, until the end of January, 1920, first as assistant chief 
and later as chief of the lumber branch of the material 
disposal section of the Air Service, at Washington, 1). C. 
The witness identified a letter of December 5, 1919, fi[om the 
Aeroplane Lumber Company to the Director of Air Service, 
submitting a bid on Air Service veneers and plywood 
(Pltff's Ex. Xos. 166 and 167), which letter he staffed was 
given to him early in the afternoon of December 5, by J. L. 
Philips. (R. Vol. 9, p. 122S.) 1 

At the time of giving him this letter and bid, Philips re¬ 
quested witness to phone him (Philips) when the award 
had been made and to state who the successful bidder was. 
(R. Vol. 9, p. 1230.) 
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He subsequently telephoned J. L. Philips at the Raleigh 
Hotel advising the latter that the Aeroplane Lumber Com¬ 
pany was the successful bidder. (R. Yol. 9, p. 1230.) 

He also advised the Aeroplane Lumber Company at Buf¬ 
falo by wire (PitIPs. Ex. Xo. 174) on the same day he 
called up Philips that they were the successful bidders. (R. 
Yol. 9, p. 1235.) 

Reply was received to that telegram by letter dated De¬ 
cember 10, 1919, i from the Aeroplane Lumber Company, 
signed by J. L. Philips (PltHs. Ex. 175). (R. Yol. 9, p. 

1236.) 

The release of the Air Service softwood lumber was dis¬ 
cussed in a conference on August 6, 1919, with Mr. 
140 S Shot well and J. L. Philips and wit ness, and Plain¬ 
tiff's Exhibit Xo. 176 was prepared by witness at the 
direction of Shot well and in the presence of J. L. Philips. 
(R Yol. 9, pp. 1237-1238.) 

Prior to this conference on August 6, to-wit, on July 28, 
1919, J. L. Philips asked witness when there would be 
available to be sold through the agency of Philips and 
Stephens the lumber which would be declared surplus by 
the Air Service, and considered a part of that which could 
1)0 delivered under Contract Xo. 1 of the Director of Sales. 
(R. Yol. 9, p. 1241.) 

1409 The witness was shown a letter of September 10, 
1919, addressed to Philips and Stephens concerning 
19,643,192 feet of Air Service fir, spruce, pine and hem¬ 
lock lumber (Pltff's. Ex. 106), and also a letter of Septem¬ 
ber 15, 1919, from Philips and Stephens to the Director of 
Sales acknowledging the receipt of the letter of September 
10th, and accepting the 19,643,192 feet (Pf. Ex. 107), and 
asked what relation the 19,643,192 feet of lumber had to the 
amount of 22,000,000 feet set out in the inventory attached 
to Director of Sales Contract Xo. 1, and witness stated that 
the amount of 22,000,000 feet was the total of the compila¬ 
tion given to Mr. Farnum, then chief of the lumber branch, 
for presentation at the meeting held in January, 1919, with 
other bureaus. The 19,000,000 feet was the total of the 
amount of lumber turned over to the Air Service after ad¬ 
justment of claims, which had actually become the property 
of the Government. (R. Yol. 9, p. 1247.) 

The 22,000,000 feet was merely an estimate sent in to 
them from the various plants at the time of the Armistice. 
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The 19,000,000 feet was a more accurate figure w 
were able to obtain. (R. Vol. 9, p. 1248.) 

Upon cross examination by counsel for defendant John 
L. Philips, the witness testified as follows: 

He estimated the inventory of 22,000,000 feet ii| Januar- 
1919, and the inventory as to 19,000,000 feet about August 
or September, 1919. (R. Vol. 9, pp. 1251, 1252.) 

There mav have been a number of claims settled be- 

mt 

tween the Air Service and people with whom they dealt 
during this interval. The figure of 22,000,000 feet 
changed to 19,000,000 feet, he would say, rather 
greater accuracy in the latter figures. (R. Vol. 9, 

The Air Service had withdrawn one and a half 
1410 million feet at Davton and used one mill ion and a 

w 

half at Dayton, which amount was included in the 
22,000,000 feet, but not in the 19,000,000 feet. (E. Vol. 9, 
PP- 1252, 1-53.) 

As soon as the Director of Sales contract had bcc[n drawn 
up and they received a copy of it, they immediately took 
steps to protect the lumber which the Air Service had until 
the needs of the Air Service could be determined, and.this 
was the purpose of the Westover memorandum. (Pltff’s. 
Ex. No. 177.) (R. Vol. 9, p. 1254.) 

His duty was to clear the sale which came under the 
contract, but his first duty was to see that the Air Service 
was protected and had lumber for their own requirements, 
and he took steps to have that memorandum prepared 
because it appeared to him that that was the thing to do 
until they could determine what the Air Service would 
need in their future requirements. He knows that that 
could not be determined until after the claims l^ad been 
settled and the Service would know how much thev were 
going to need in two or three years to come. (Ri Vol. 9, 
pp. 1254, 1255.) 

The witness was shown a letter of January 28, 1920 
signed by him, and stated that he prepared this memoran¬ 
dum (Dft’s. Cronk Cross. Ex. No. 1.) (R. Vol. 9, pp. 

1255, 1256.) 

Upon redirect examination by counsel for plainjtiff, the 
witness testified as follows: 

62—5238, 5239 
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The witness stated that the 19 odd million feet of Air 
Service lumber mentioned in plaintiff's Exhibits 10(5 and 
107 did not include the million and a half feet of lumber at 
Davton that had been withdrawn bv the Government for 
the Government's use for crating*. (R. Yol. 9, pp. 1257, 
1258.) 


In lieu of the crating lumber that had been used 
1411 bv the Government at Davton, there was turned 
over to Philips & Stephens approximately 1,200,000 
feet of poplar lumber. (R. Yol. 9, p. 1258.) 

The purpose of the inventory of January 28, 1920, that 
he prepared (Dft’s. Gross Exam. Xo. 1) was compiled to 
show the status of the Philips and Stephens transaction 
at the time he left the Service. (R. Yol. 9, p. 1259.) 


Upon further redirect examination by counsel for plain¬ 
tiff, the witness testified as follows: 


The eight or nine million feet shown on the inventorv of 
January 28, 1920, represented to the best of his recollec¬ 
tion merely lumber that had not been delivered to Philips 
and Stephens up to that time, rather than lumber which 
could not be delivered and to the best of his recollection 
that lumber was available. (R. Yol. 9, pp. 1262, 1263.) 


Thereupon George H. Price, a witness called on behalf 
of the defendant Fidelity & Deposit Company of Mary¬ 
land, testified as follows: 

He is in the bonding and insurance business, and in 
January, February and March of 1919, was general man¬ 
ager of the Fidelity and Deposit Company of Maryland, 
and his name appears on the bond executed by that com¬ 
pany and given by Philips and Stephens to the United 
States (Exhibit “iC” attached to original Bill of Com¬ 
plaint herein). He had charge of the negotiation of this 
bond on behalf of the Fidelity and Deposit Companv of 
Maryland. (R. Yol. 10, pp. 1338, 1339.) 

He first met J. L. Philips and John Stephens in January 
or Februarv, 1919. The bond was brought to him he thinks 
by Mr. Philips. (R. Yol. 10, p. 1339.) 

The bond was originally for one million dollars 
1412 and subsequently changed. (R. Yol. 10, p. 1339.) 

The witness identified a paper with the words 
“War Department” watermarked on it, which was brought 
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to him as the form of bond desired bv the Government in 

•S 

connection with the Philips and Stephens contract. It was 
brought toTiim he thinks by Air. Philips. (R. Vol 10, pp. 
1339," 1340.) 

Thereupon, over the objections of counsel for plaintiff, 
the counsel for the defendant the Fidelity & Deposit Com- 
panv of Marvland offered in evidence a memorandum of 
bond for the purpose of showing that the bond was drawn 
by the Government itself, which was admitted as “ F. & D. 
Co. Xo. 1” (R. Vol. 10, p. 1340), and is as follows: 

Exhibit F. & D. Co. Xo. 1. 


Bond. 

Know ail men by these presents that we, J. L.| 
and John Stephens, as principal, and - - 


Philips 
a cor¬ 
poration existing under the laws of the State of -, 

as suretv, are held and firmly bound unto the United 
States of America, in the penal sum of Five Hundred 
Thousand ($500,000) dollars, to the payment of which 
sum, well and truly to be made, we bind ourselves, our 
executors, administrators, and successors, jointly and sev¬ 
erally, firmly by these presents. 

The condition of this obligation is such that whereas 
the above-bounden J. L. Philips and John Stephens have 
on the 25th dav of Februarv, 1919, entered into a Contract 
with the United States, represented by C. W. ITare, for 
the purchase of all lumber. 

Xow, therefore, if the above-bounden J. L. Phi ips and 
John Stephens, executors, administrators, or suc- 
1413 cessors, shall and will, in all respects, duly and fully 
observe and perform all and singular the covenants, 
conditions, and agreements in and bv the said contract 
agreed and covenanted by said J. L. Philips and John Ste¬ 
phens to be observed and performed according to the true 
intent and meaning of the said contract, then the above 
obligation shall be void and of no effect; otherwise to re¬ 
main in full force and virtue. 

Tn witness whereof the parties hereto have executed this 
instrument under their seals this — day of March, 1919, 
and the name and corporate seal of said surety being here¬ 
to affixed and these presents duly signed by its —j— pur- 
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suant to resolution of its -, passed on the — day of 

-A. D., 19—, a copy of the record of which is on file 

in the War Department. 

In presence of 

-, as to 


■, as to 



Attest: 


1414 He is familiar with the rate of premium charge¬ 
able on Government bonds at that time. The rate 
on fiduciary bonds range from $1.00 to $2.50 per thousand, 
and the rate on a purchase and sale bond was $10.00 per 
thousand. He had written other purchase and sale bonds 
for the departments of the Government, some of them for 
the Shipping Board. He does not recall what department 
of the Government it might have run to, but it was Gov¬ 
ernment bonds for purchase and sale. (R. Yol. 10, p. 1341.) 

He does not recall anv conversation relating to this bond 

and the execution of it that he had with anv official of the 

•> 

War Department, but he does recall that he had conversa¬ 
tions with Government officers before the bond was signed. 
(R. Yol 10, p. 1342.) 

He knows Mr. Bourne, who, in the early part of 1919, 
after leaving the active service in the Government as a 
lieutenant, was a cashier and employee of Philips and 
Stephens. He knows the circumstances under which 
Bourne was employed by Philips and Stephens or how 
Bourne came to be employed by them. (R. Vol. 10, p. 1342.) 

In connection with the arranging for this bond Philips 
and Stephens stated that they wanted a cashier to handle 
their accounts and he had in mind at the time a cashier 
in his office by the hame of Miss Dean. Tie mentioned this 
fact and she said that she had a friend that was an account¬ 
ant and who was 'about to be discharged from the War 
Department and who would like to secure a position. He 
took references from this man and mentioned this man’s 
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name to Philips and Stephens. It was a condition that 
they would bond this cashier to handle the money. Sub¬ 
sequently Philips advised him that he, Philips, had em¬ 
ployed Bourne and wanted a bond of $50,000, which bond 
lie, witness, executed in his office. (R. Vol. 10, pp. 13412, 
13*43.) 

1415 Mr. Bourne was never an employee of the Fidelity 
and Deposit Company of Maryland to his knowl¬ 
edge, and he was not an employee of the Fidelity & Deposit 
Company during the time that he was cashier for Philips 
& Stephens. (R. Vol. 10, p. 1343.) 

Fpon cross examination by counsel for plaintiff the wit¬ 
ness testified as follows: 


lie did not make it a condition of executing tpe bond 
that Philips and Stephens employ as cashier someone that 
1 be bonding companv recommended. (R. Vol. 110, pp. 
1343, 1344.) 

Bourne sent invoices of lumber and also settlement 


sheets as to payment under the Philips and Stephens con¬ 
tract to the Fidelity and Deposit Companv of Maryland. 
(R. Vol. 10, p. 1344.) 

The checks were signed bv an officer of the Fidelity and 
Deposit Company. He did not sign the checks. 

The witness was asked whether the bond would have 


been executed, whether or not Bourne acted as jcashier, 
and stated that he could not answer that questiotn. The 
Fidelity and Deposit Company bonded Bourne as cashier. 
It was not a condition that Bourne should be employed 
with reference to the bond, and he saw no reason why, all 
things being equal, that any man equal in honesty might 
not have been equally bonded. (R. Vol. 10, p. 13*jl4.) 

He probably would not have required as a condition 
for entering into that bond the employment of Mr. Bourne 
or some other man that the bonding company had con¬ 
fidence in to act as cashier. They might have required 
the condition that a cashier be appointed and that the man 
to handle the money be bonded. 

Naturally, they were interested in what happened to the 
money, and that the money was paid in accordance with 
the terms of the contract. They were interested in 
1416 the money payable to the Government for tips lum¬ 
ber. They were not interested in the receipts for 
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the lumber, but they were interest cl in the payment lo the 
Government for the lumber in accordance with the terms 
of the contract. (R. Yol. 10, p. 1345.) 

That contract was construed by the bonding company as 
a purchase contract. They were purchasing this lumber 
and had to pay for it within 90 days of the shipment. They 
had to pay for the lumber at the price set by the Gov¬ 
ernment at the first of the month, lie does not know that 


the invoices contained the price, the prices being set for 
the lumber at the first of each month. (R. Yol. 10, p. 1346.) 

These invoices were invoices of Philips and Stephens to 
their customers. (R. Yol. 10, p. 1346.) 

He does not know that the invoices contained the price. 
The price for the lumber was set the first of each month, 
that was to be paid for it, less 12 per cent discount, in 90 


days thereafter, after shipping instructions. (R. Yol. 10, 


p. 1347.) 


He does not know whether the invoices contained the 


price which Phillips and Stephens charged their customers. 
The invoices to hirh represented the amount of lumber that 
was purchased. He does not know that the invoices car¬ 
ried the base price. (R. Yol. 10, p. 1347.) 

The bonding company required Philips and Stephens to 
deposit in a special account 88% of the price as set by the 
Government at the first of the month for the lumber 


shipped during that month. 

He is not positive whether the bonding company knew 
what that price was or not, but he thinks they did 
1417 know because they were advised the first of the 
month as to the price during that month. (R. Yol. 
10, p. 1347.) 

Copies of the invoices that were mailed by Philips and 
Stephens to the bonding company he imagines are in Bal¬ 
timore. He simply sent them to Baltimore, and he has 
not seen them since. (R. Yol. 10, pp. 1347, 1348.) 

He is not positive whether the bonding company’s re¬ 
quirement of Philips and Stephens to deposit 88% of either 
the invoice price or the base price was in writing. It prob¬ 
ably was; he is not sure, he could not state. However there 
was an agreement that Philips and Stephens should do 
that, that 88 per cent of the price as established at the first 
of that month should be deposited in a special account, sub- 
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ject to check only drawn in favor of the United States 
Government. (R. Vol. 10, p. 1348.) 

Philips and Stephens and the Fidelity and Deposit Com¬ 
pany made that agreement, lie imagines the officers of the 
Fidelity and Deposit Company must have signed tile agree¬ 
ment if there was a signed agreement. (R. Vol. 10, p. 134S.) 

Thereupon, the following occurred: 

Q. (Handing a paper to the witness.) Do you identify 
this as a copy of the Philips Stephens invoices to their 
customers? A. It appears to be; yes, sir. 

Q. Will you look at the bottom and see what the 12 per 
cent was deducted from? A. I can not tell you what it was 
deducted from; I don't know that. It is evidently a copy 
of their invoice. 

Q. It appears that the 12 per cent was deducted from the 
invoice price to Philips & Stephens’ customers, does it not? 
A. I don’t know just what all those extensions are. (R. 
Vol. 10, p. 1349.) 

1418 Thereupon Claude C. Arnett, a witness called on 
behalf of the defendant John L. Philips, testified as 
follows: 

He lives in Macon, Georgia, and is engaged in the lum¬ 
ber business. 

He was employed by J. L. Philips & Company uijitil 1916, 
as a road buyer, and in 1918, he was connected with J. L. 
Philips & Company on a commission arrangement; buying 
and selling lumber. (R. Vol. 10, pp. 1350, 1351.) 

In the latter part of April, 1919, he was employed by 
J. L. Philips & Company on a commission arrangement 
handling the Jackson, Mississippi, office in connection with 
J. L. Philips & Co. of New Orleans, and at that time visited 
A. A. Henry in Chicago, for the purpose of endeavoring to 
interest Henry in some lumber located at Neenah, Wis¬ 
consin and Jeffersonville, Indiana. (R. Vol. 10, p. 1351.) 

He had two lists and was in Chicago for the purpose of 
making a sale of the lumber, and after several unsuccessful 
attempts while in Chicago, he finally called on Henry. 
Henry was interested in both schedules, but on account of 
Henry’s lack of finance could not handle it. He made the 
suggestion to Henry that probably he, witness, coijld inter- 
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est J. L. Philips & Company to finance it. They discussed 
that on the basis that he and Henry would go in on a profit- 
sharing basis if they could make the arrangements with 
J. L. Philips & Cotnpany for the financing. (R. Vol. 10, 
pp. 1351, 1352.) 

At that time he !\vas not in the employ of Philips and 
Stephens. The proposal he made to Henry was not at the 
suggestion of J. L. Philips. Henry and he decided to come 
to Washington to discuss the matter with Philips. He and 
Henry saw Philips iat the Raleigh Hotel in Washington the 
day before the contract was signed between Henry and Phil¬ 
ips & Stephens for the lumber. (R. Vol. 10, p. 1352.) 
1419 He and Henry had a talk with Philips about 
the lumber, and witness put the proposition up to 
Philips. Philips positively refused to allow J. L. Philips 
V Co. to finance it. Henry explained his financial con¬ 
dition, and it was agreed that Henry would put up Liberty 
Bonds to the extent of several thousand dollars, in escrow, 
as a deposit on the contract to take care of shipments as 
they were shipped out from Xeenah and Jeffersonville. (R. 
Vol. 10, pp. 1352, 1353.) 

At this conversation Philips told Henry that Philips and 
Stephens had purchased the lumber from the Government 
and had a right to sell it to whom they pleased, lie showed 
Henry the contract Philips and Stephens had with the 
Government and Henry read it. After that conversation 


he and Henry went to their rooms at the Raleigh. (R. Vol. 
10, pp. 1353, 1354.) 

He and Henry had adjoining rooms and that night he 
had a conversation with Henry and Philips was not pres¬ 
ent at the time. At that conversation the price was dis¬ 
cussed; that is, what Henry could buy the lumber for. He 
and Henry agreed on a price. Henry and he discussed 
the possibility of their handling the lumber together and 
in order to retail it out in job lots, Henry figured that he 
could possibly make $5 per thousand profit. After a dis¬ 
cussion they agreed that Henry was to pay him $2 per 
thousand commission. His company was to have $1.00 per 
thousand for financing, and all above that would be Henry’s. 
(R. Vol. 10, p. 1354.) 

Henry jotted down a memorandum of that agreement on 
a piece of wooden board used for a battery insulation that 
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lie liad as a sample, that Henry brought over from Chicago 
to discuss with Philips. He would say the piece of 
1420 board was six by six, possibly an eighth of an inch 
or a quarter of an inch thick, was a plain dressed 
board, about like a cigar box. That agreement was between 
himself and Henry. 

He was acting for himself in making that agreement. 
(R. Vol. 10, pp. 1355,1356.) j 

He and Henry were to meet Philips at Philips & Steph¬ 
ens’ office, at 11:00 o’clock the following day with the con¬ 
tracts of the sale of the lumber to be drawn. The;’ went 
to Philip’s office, and the contracts were dictated and signed 
for the purchase of the lumber. 

While they were waiting for Philips’ secretary to draw 
these contracts witness mentioned to Henry that they 
should get their agreement in writing and they agreed, 
and got permission from Philips to use Philips’ secretary 
to draw this agreement, and it was drawn in the forpi of a 
letter to witness from Henry covering this agreement. That 
letter expressed the contract he had made the night before. 
There was no mention in that letter of the name of Poland 
Perry. He did not know Roland Perry and does no : know 
him now. (R. Vol. 10, pp. 1356, 1357.) 

Roland Perrv had no interest in that agreement between 
himself and Henry. John L. Philips had no interest in 
that agreement between himself and Henry. (R. Vol. 10, 
p. 1357.) 

After Henry signed the contract with witness, witness 
got the contract. (R. Vol. 10, p. 1357.) 

The next time he saw Henrv in regard to this contract 
was during the early part of 1920, to the best of his recol¬ 
lection. He saw Henry at this time in Henrv’s office in 
Chicago. He was negotiating for the sale of some Timber 
that was at Nashville, Tennessee, and went to Chicago with 

called 
p0 per 
1358.) 
letters 
te con- 


contracts for other people, and while in Chicago he 
on Henry with a view towards collecting this $2. 

thousand commission. (R. Vol. 10, pp. 1357, 

1421 Henry had failed to answer a couple of 
that he addressed to Henry. Witness had tl 
tract between himself and Henry with him at tlip time 
in his traveling bag. He asked Henry for an accounting 
and Henry said that under the advice of his attorneys it 
would not be legal for him to pay witness that commission. 
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He told Henry that Henry knew the money was owing him 
and unless Henry paid him he was going to bring suit. He 
told Henry that the money was for his wife and babies and 
that if Henry did not pay him that Henry’s wife would 
not have any husband to help him spend it. (R. Vol. 10, 
pp. 1358-1359.) 

Henry made ah appointment to see his attorney that 
afternoon and at three o’clock met Henry at the office of 
Henry’s attorney. About twenty minutes after arriving, 
two or three policemen grabbed him and he was searched. 
One of the officers said. “Well, what is the charge?” Mr. 
Henry said, “He threatened my life.” Witness continued, 
“They carried me to the lock-up, put me in there and re¬ 
fused any favors, would not let me use the phone, kept me 
there several hours, and finally came to me and said that 
the charge against me was disorderly conduct and I would 
have to put up a bond of fifty dollars, to appear in the Police 
Court the next morning. 1 got in touch with friends and 
got out of jail and went to the Police Court the next morn¬ 
ing, and the judge promptly dismissed the case.” He did 
not make any further demands on Henry for the money. 
(R. Vol. 10, p. 1359.) 

When he returned to Nashville in looking for the con¬ 
tracts he found that his agreement between himself and 
Henry was missing and he lias not seen it since. (R. Vol. 
10, pp. 1359, 1360.) 

Thereupon Claude C. Arnett was made a witness on be¬ 
half of defendant 1 Charles Philips, Jr., and testified as fol¬ 
lows: 

He recalled the Texas lumber transaction at San 

1422 Antonio, Texas, with Vaughan and Sons. He went 
down to San Antonio to see Vaughan, first on behalf 

of J. L. Philips ito sell the lumber located at Fort Sam 
Houston, Laredo and Brownsville. (R. Vol. 10, p. 1360.) 

At Brownsville there were a lot of railroad ties and 
some piling at either Brownsville or Laredo. At this 

1423 time Vaughan and Sons did not make a bid on the 
railroad ties or the piling. They wanted a mer¬ 
chantable lumber. (R. Vol. 10, p. 1361.) 

Afterwards he went to see Vaughan in behalf of Eitzen 
& Touart to see if he could get Vaughan to purchase the 
Texas lumber. (R. Vol. 10, p. 1361.) 
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Charles Philips and Eitzen & Touart were together in 
the Texas lumber. When he left New Orleans they discussed 
it between themselves. When he went back to Texas the 
second time, Vaughan and Sons was interested in buying 
the ties. Vaughan bought them. He sold Vaughan jill the 
lumber ties and piling on that trip. (R. Vol. 10, p. 13(^2.) 

After the deal was closed with Vaughan's representative 
tliev went to the different locations and checked the lum- 

• i 

her that was accepted, and Vaughan made up the jsettle- 
ment for everything except the ties and piling, giving him 
a check for that and a trade acceptance for the ties, tie re¬ 
turned to New Orleans, but Touart was out of the eiitv ae- 
cording to his recollection and lie turned the monev or 
check and acceptance over to Charles Philips. He under¬ 
stood at the time that Charles Philips was interested with 
Eitzen and Touart in this deal. (R. Vol. 10, pp. 1362,! 1363.) 

A partnership composed of Charles Philips, Jr., Pitched 
A. Touart, Jr., and Gus Eitzen, called the Eitzen-Touart 
Company of Nashville, Tennessee, bought a large quantity 
of lumber at the Old Hickory Plant from Philips and Ste¬ 
phens. (R. Vol. 10, p. 1363.) | 

He was at Old Hickorv when the lumber was sold. Before 
the sale he had been furnished with a list of the lumber and 
there were a large number of the lists found around 
1424 the Hermitage Hotel at Nashville. This was either 
in May or June, 1919. (R. Vol. 10, p. 1363.) 

There were other bidders for the lumber. (R. Vol. 10, 

p. 1364.) 

The lumber was sold by Plitzen and Touart and Charles 
Philips from wagon load lots to carload lots. The office 
from which the sales were made was at Nashville. Eitzen 
and Touart and Charles Philips established an office there. 
(R. Vol. 10, p. 1364.) 

Charles Philips, Jr., supervised the sales and collections 
and things of that kind. (R. Vol. 10, pp. 1364, 1365.) 

He thinks the lumber was sold in about ten or twelve 
months or possibly a little less than that, but it required 


considerably over a year to ship it. There was really no 
lumber market, there was no demand. (R. Vol. 10, p. 1365.) 

The first 30 or 60 days the highest offer he was able to 
get for the lumber was around fifteen dollars, a)id that 
was five and a half dollars less than what was paid by Eit- 
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zen and Touart for the lumber. They paid $20.50 per thou¬ 
sand. (R. Vol. 10, p. 1365.) 

The market began to jump after a lapse of a month or 
so and continued to rise. (R. Vol. 10, p. 1365.) 

At the time the lumber was purchased by Eitzen and 
Touart, he thought that they were stuck and that they had 
paid too much for it. (R. Vol. 10, p. 1366.) 

Upon cross examination by counsel for defendant 
Mitchell A. Touart, Jr., the witness testified as follows: 


The price that was paid by Eitzen and Touart to Philips 
and Stephens for the Texas lumber sold by him to Vaughan 
was about all that the lumber was worth. The ties 
1425 were worthless. (R. Vol. 10, p. 1366.) 

11 is recollection is that there were around 40,000 
pieces of the ties, but the ties were more than half of the 
total amount involved, ( R. Vol. 10, p. 1367.) 

Jn first making his offer Vaughan did not include the 
ties. Vaughan nhule an offer upon all except the ties and 
piling. Witness had the list with him and there were quite 
a number of items and it had not been averaged up. Mr. 
Vaughan made the suggestion to him that he, Vaughan, 
would pay 60/f of the cost of the lumber to the Govern¬ 
ment on the grade that the Government had purchased the 
lumber. That was less than one half of the entire amount. 


(R. Vol. 10, pp. 1367, 1368.) 

When the lumber was sold to Vaughan by the Eitzen and 
Touart Company,! it was sold on an offer made by Vaughan 
on the whole amount. (R. Vol. 10, p. 1368.) 


Upon further cross examination by counsel for defend¬ 
ant Charles Philips, Jr., the witness testified as follows: 


After first seeing Vaughan and he had made an offer on 
all the lumber, exclusive of the ties and piling, he returned 
to New Orleans and reported to J. L. Philips what had de¬ 
veloped. He told J. L. Philips that Vaughan was waiting 
to buy the lumber, but did not want the ties and piling. (R. 
Vol. io, p. 1368.) 

Upon cross examination by counsel for plaintiff the wit¬ 
ness testified as follows: 
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He lias known J. L. Philips since 1903 and lias known 
Charles Philips, Jr., since about 1912 or 1913. (E. Vol. 10, 
p. 1368.) 

Prior to June, 1919, lie was handling the Jacksdn, Mis¬ 
sissippi branch of J. L. Philips and Company, but Handled, 
of course, as usual, lumber deals which are ifiade on 

1426 a profit sharing or commission basis. (R. Vol. 10, p. 
1369.) 

At the time he first called upon A. A. Henry, he devoted 
most of his time to the interests of J. L. Philips & Company 
and his own interests. He had no other interests and the 
more business he might get the greater commission or the 
more money he made. 

In 1919, he did not transact any business in his own 
name. (R. Vol. 10, p. 1370.) 

He cannot remember the date of making a tentative ar- 
rangement with A. A. Henry in Chicago and then proceed¬ 
ing with Henry to 'Washington. 

He was in Washington at the time Henry appeared here, 
and was present at the Raleigh Hotel when Henj-y and 
Philips had a conversation on the Xccnali and Jefferson¬ 
ville lumber. (R. Vol. 10, pp. 1370, 1371.) 

The memorandum that was addressed to him whereby 
he is to be paid $2.00 by Henry, he guesses Mr. Henry and 
he both fixed up. He could not tell who dictated the memo¬ 
randum. He guesses it was both he and Henry. He would 
not say that he did or did not dictate the memorandum. 
There was only one copy made. That memorandum inerely 
set out that Henry was to pay him two dollars a thousand 
feet board measure commission, and he does not recall the 
exact wording of the agreement. The commission pertained 
to the purchase and sale of the Neenali and Jeffersonville 
lumber for services rendered before and whatever Service 
was rendered afterwards or something of that kind. (R. 
Vol. 10, pp. 1371, 1372.) 

The agreement was on a insulation board. It was not 
drawn in typewriting form until the day after. Thd next 
day he took the board with him to Philips’ office and he does 
not know what became of same. Henry may have 

1427 thrown it in the waste basket or destroyed ft; he 
could not tell. He would say that Henry carried it to 


Philips’ office and Henry did the actual writing d 


n the 




962 


.T0HX L. PHILIPS ET AL. VS. 


board. Tie could not say lio\v many lines were written on 
that particular board . (R. Yol. 10, pp. 1372, 1373.) 

He would say the board or piece of wood was six by six, 
or something like that, about the size of a battery box. It 
was used for that purpose. (R. Yol. 10, p. 1373.) 

He has not aiiy particular mental photograph of the 
writing on the wood; it was not printed, it was not signed, 
it was not addressed to anybody. (R. Yol. 10, pp. 1373, 

1374. ) 

The next day he met in the office of Philips & Stephens 
with Henry and was present during the entire conversation. 
(R. Yol. 10, p. 1374.) 

The appointment was at 11:00 o’clock in the morning and 
tliev entered into conference at once. The conference 
lasted possibly for an hour and a half or two hours and 
there was no recess for luncheon. (R. Yol. 10, pp. 1374, 

1375. ) 

During this period of an hour and a half to two hours a 
sales contract of the lumber to Henrv was dictated. Tliev 
waited for it to be transcribed. The agreement between 
himself and Henry was put in writing, and he thinks that 
is about all that transpired. The contracts for the sale of 
the lumber were dictated by J. L. Philips. He actually 
heard Philips dictate same. It was in the same room where 
he was and in the same room that he and Henry copied 
their agreement from the piece of wood. (R. Yol. 10, pp. 
1375, 1376.) 

The stenographer was not in the room as he was writ¬ 
ing in a different part of the office building, but Philips dic¬ 
tated the contract in his presence and the memorandum be¬ 
tween himself and Henry was prepared in the same 
142S room where Philips was. There was no copy of the 
agreement: He kept the original. Xo copy was 

made for Henrv. It comes to his recollection that Henrv 

* % 

wanted a copy for his files and to the best of his recollec¬ 
tion, he told Henry to copy it. Philips had nothing to do 
with that part of it. (R. Yol. 10, p. 1376.) 

Philips did not have any advice to give as to how to 
phrase the particular letter. He would say that he had 
prepared an agreement before in his life. He has had 
several commission contracts. As a matter of fact, he had 
handled lumber with Henry prior to this deal on a eommis- 
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sion basis, both buving and selling in connection with 
Henry on a commission basis. (R. Yol. 10, p. 1377.0 

The following* thereupon occurred: 

Q. How does the contract such as you write ordinarily, 
or the contract that you wrote previous to this timb read? 
A. Well, if I made an agreement with a man to do certain 
things and confirmed it in my letter I would merely write 
him a letter, stating the agreement that was made. 

Q. What would be the wording of such an agreement? 
A. There were not any dollars and cents paid down in this 
contract and therefore it was not necessary to bring it up 
in a legal form. If I was making a contract of that kind, I 
would have an attorney to draw it up, and T guess I have 
contracts in my office at Macon that would total several mil¬ 
lion dollars in the way of contracts, but drawn by men, that 
is, by attornevs. 

Q. You stated a while ago, however, that you personally 
took part in the preparation of this agreement? A. Yes. 

Q. I am asking you what you knew about the 
1429 preparation of contracts or agreements personally? 

A. Well, personally I know when T make an agree¬ 
ment, and I know how it should be worded. If he wanted 
to write out an agreement wlierebv I was to get one dol- 
lar or something of that kind I would have taken exception 
to it. (R. Vol. 10, pp. 1377, 137S.) 

He has bought lumber on commission and he has sold 
lumber on commission. The buyer or seller pays the com¬ 
mission according to an agreement. (R. Yol. 10, p. 1378.) 

In his relations with J. L. Philips he would either receive 
commissions for the purchase or sale of the lumber. (R. 
Yol. 10, p. 1378.) 

The witness was asked to mention the name of anjv per¬ 
son or firm that paid him money on a commission basjus for 
buying lumber for them and stated “Well, Mr. A. A. Jienry 
paid me a commission for selling lumber to the Pressed 
Steel Car Company of Pittsburgh, and paid me a commis¬ 
sion for buying the same lumber from the Hilgard Lumber 
Company of Chicago.” (R. Yol. 10, p. 1379.) 

When he first called upon Henry in Chicago he had with 
him lists of lumber that were available for sale by Philips 
and Stephens. These lists were furnished to him by J. L. 
Philips. (R. Yol. 11, pp. 1383, 1384.) 
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When lie first saw Henry in Chicago, they discussed the 
possibility of handling the lumber in connection with one 
another. lie does not recall that Henry made a tentative 
offer ot* something like $27.75 a thousand for the Neenah 
lumber, but he would not sav that Henry did not make such 
an offer in this conference in Chicago. He suggested to 
Henry that he (witness) might be able to obtain tin' serv¬ 
ices of J. L. Philips in the financing of this proposition, but 
he does not recall that there was any amount speci- 
1430 fled at the time that would be paid for the financing 
of the deal. (R. Vol. 11, p. 1384.) 

His recollection is that Henrv and he were to handle tlm 


deal in connection with one another, getting J. L. Philips & 
Company to finance it. The payment of so much per 
thousand to who ever did the financing would be the natural 
consequence. (R. Vol. 11, pp. 1384, 1385.) 

He does not recall any discussion as to the price of the 
lumber in Chicago. He would not say that the price that 
was tentatively offered to him in Chicago bv Henrv was 
the same or different price that he and Henry agreed to 
offer for the lumber on their arrival in Washington. (R. 
Vol. 11, p. 1385.) 

The principal reason for the payment of $1.50 per thou¬ 
sand or whatever amount might have been discussed be¬ 
tween him and Henry in Chicago was in connection with 
any possible financial arrangement that might be made. 
(R. Vol. 11, p. 1385.) 

After Henrv obtained the lumber witness did nothing* in 
connection with the financing of the deal. Witness sold 
none of the lumber for Henry. His agreement with Henry 
was that he was to assist Henrv in any wav that Henrv 
called upon him to do, and he was never called upon for any 
further service in that connection. He performed service 
up until the agreement was made; that is, bringing himself 
and Henry together with J. L. Philips. (R. Vol. 11, pp. 
1385, 1386.) 

The last time he saw the agreement between himself and 
Henry addressed to himself was in Chicago. He carried 
the contract with him. He could not explain from abso¬ 
lute knowledge how the contract was misplaced, lost or dis¬ 
appeared. (R. Vol. 11, p. 1386.) 

He did not have the contract on his person at the 
1431 time he was arrested in Chicago. It was supposed 
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to be in bis traveling bag at the hotel, the Sherman 
House. When he returned to his hotel he did not 
look at once for the contract. (R. Yol. 11, pp. 13S6, 1387.) 

The purpose of his trip to Chicago on this occasion was 
to close a prospective sale of some of the lumber at the Old 
Hickory Powder Plant at Nashville. He was selling lum¬ 
ber for the Eitzen-Touart Company of Nashville at the 
time. He had unsigned contracts with the Eitzen-Touart 
Company, as well as the Henry contract at the titne. Be¬ 
fore he left Chicago he did not make a careful search of 
his bag to see if he had the contract or papers. Upon his 
arrival in Nashville he did not instantly examine his lug¬ 
gage to see whether he had those papers. It was a few 
days after his arrival at Nashville that he lookecj for the 
contracts and they were missing. He did not cbmmuni- 
cate with the hotel at Chicago nor did he report th|e loss of 
his papers to the police authorities in Chicago, nor did he 
report the loss of any of his papers to the authorities at 
Nashville. (R. Yol. 11, pp. 1388, 1389.) 

He received something like $300.00 a month on a draw¬ 
ing account. He was working on a commission working 
arrangement. (R. Yol. 11, p. 1390.) 

Charles Philips, Mitchell A. Touart and himself had dis¬ 
cussions practically everv dav relative to the sales and 
prices to be charged and accepted pertaining to the dis¬ 
posal of the lumber at Nashville. (R. Yol. 11, pp. 1391, 
1392.) 

The following thereupon occurred: 

1432 Q. What one sale did Charles Philips actually con¬ 
duct himself? 

Mr. Ferguson: I object. 

The Court: I overrule the objection. 

Mr. Ferguson: There is no possible reason why he 
should know of any sales that Charles Philips conducted. 
He was a salesman himself- 

The Court: If he does not know, he can say so. 

A. I left Nashville along in March, if I remeijnber, or 
February, 1920, at the same time Mr. Touart was [leaving. 
We left Mr. Charles Philips there, and there was lumber 
to be disposed of. It vrould be quite natural for Mr. 

63—5238, 5239 
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Charles Philips to have handled the sales of that lumber in 

mv absence. 

* 

Q. Do you know whether he did? A. I would rather 

have vou ask him. 

* 

Q. Well, do you know? A. That would be the natural 
sequence of any business handlings. 

Q. I am asking you whether you know yourself whether 
he did actually handle that lumber, of your own personal 
knowledge. A. Just a moment. Mr. Charles Philips 
actually handled the sale of some lumber to a Lexington, 
Kentucky, concern, I think by the name of—I cannot re- 
call the name, but some tobacco concern at Lexington, Ken- 
tuckv. That was handled during mv absence from Nash- 
ville: that is, I was out of town and he handled the sale for 
me. 

Q. How do you know he handled it when you were out of 
town? A. He told me, and we discussed it after my re¬ 
turn. 

1433 Q. He told you? A. Yes. 

Q. Other than what he told you, you did not know 
concerning his sales activities? A. I delivered the lum¬ 
ber on the sale. 

Q. How much was involved in this deal ? A. I would sav 
fiftv thousand or seventy-five thousand feet. It was for 
the building of an additional part of a factory. 

Q. That is the only specific transaction that you can re¬ 
call that he had anything to do with as far as the selling of 
lumber was concerned? A. Well, I would consider that in 
the handling of sales and the discussions we had at Nash¬ 
ville, Mr. Charles Philips and Mr. Touart would have had 
as much to do with the actual sale of lumber as I had to do 
with it. 

Q. But I mean directly connected with the sale, that is 

the onlv deal that vou know of that he was directlv con- 
* » %/ 

nected with? A. Well, I had several parties to meet me 
at Nashville and in conferences with these other two— 
Mr. Philips and Mr. Touart—the deals were consummated, 
and it was just as much their sales talk as mine that con¬ 
summated it. (R. Yol. 11, pp. 1392, 1393.) 

Charles Philips was also interested in the bookkeeping 
in connection with the Old Hickory transaction; Charles 
Philips was the chief bookkeeper. He would say that the 
bookkeeping was his main duty. But there was not so 
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mucli bookkeeping in that deal from the simple 
they sold all the lumber 100 per cent sight draft! 
lading attached. It was just a matter of keepi 
records. He would see Charles Philips every d 
Vol. 11, pp. 1394, 1395.) 


fact 


1434 Upon redirect examination by counsel for 
ant John L. Philips, the witness testified as 


that 
bill of 
lg bank 
(R. 


© 
av. 


de f end- 
foil ows: 


Ilis manner of compensation by J. L. Philips \md Co. 
was on a commission basis. In the early part tf 1919, 
he was more or less a free lance to sell as he pleased. He 
discussed with J. L. Philips the conditions of business and 
after serving at San Antonio and returning he asked Philips 
if there were any schedules or any part of the lumber that 
Philips had purchased that he could handle and Philips told 
him that he might come up to Washington. He did llot come 
to Washington, and that is when he was given thjese two 
lists and with the distinct understanding and knowledge 
of Philips that he was going to dispose of this lujnber to 
secure for himself a commission if it was possible. (R. Vol. 
11, pp. 1396,1397.) 


Upon re-cross examination by counsel for plaii 
witness testified as follows: 


tiff the 


He considered Charles Philips the boss of the Nashville 
deal. As a matter of fact, witness severed his connection 
with J. L. Philips & Company at that time for this entirely 
and employed himself with Charles Philips and Touart. 
As he understood it, Charles Philips and Touart had a co¬ 
partnership arrangement and he presumes one was jas high 
in position as the other. (R. Vol. 11, p. 1397.) 

Thereupon Irvy Myers, a witness called on behal* of the 
defendants Merchants and Manufacturers National Bank 
of Newark, N. J., and Nellie Senft Chambers, executors of 
the estate of George M. Chambers, testified as follows: 

He resides in Hawthorne, N. J., and is engaged in tlie lum¬ 
ber, coal and real estate business under the name of “I. 
Myers.’’ He has known Mr. Edward Hamilton, pf New 
Jersey, for about ten years prior to May, 1919, dnd has 
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kno^m Mr. Jelleme of New Jersey, about the same 

1435 time. He met Chambers in 1919, for the first time, 
but knew of him a long time before that. (R. Vol. 11, 

pp. 1398,1399.) 

He first met Chambers in Newark when he went with 
Hamilton, Jelleme and Chambers to look at some lumber at 
Mavs Landing and Amatol. Hamilton asked him to go 
Thev bought the lumber a few days afterwards at Mavs 
Landing. He had a one-third interest in the lumber. The 
buyers were Jelleme, Hamilton and himself under a part¬ 
nership arrangement. (R. Vol. 11, p. 1399.) 

They went to Philadelphia by train and from there by 
automobile. They traveled by day coach at the time. They 
returned from Philadelphia by train the same way. They 
were all sitting together. (R. Vol. 11, pp. 1399, i400.) 

The four of them were sitting together. He cannot just 
say with whom he was sitting and he does not know whether 
they had the seats turned together or not. (R. Vol. 11, p. 
1400.) 

They were talking about the lumber on the train, but 
no discussion in particular that he knows of. He remembers 
what the bid was to be. Th ebid was made by agreement 
between himself, Hamilton and Jelleme. (R. Vol. 11, p. 
1400.) 

Hamilton, Jelleme and himself and Chambers were all 
taking part in the discussion of the price or the bid. There 
was nothing said at the time about any commission to be 
paid to anybody. (R. Vol. 11, p. 1401.) 

There was nothing ever said in his presence or in the 
presence of Chambers about any commission being paid. 
When he got back to Newark he returned to his home. He 
does not know if lie went to any hotel or any place after 
that. He thinks he took Hamilton home. (R. Vol. 11, p. 
1401.) 

1436 He never paid Chambers any money in connection 
with the purchase of the lumber at Mays Landing. 

He never was asked to contribute any money to anybody 
to pay Chambers any money on account of that purchase. 
(R. Vol. 11, p. 1402.) 

Upon cross examination by counsel for the plaintiff the 
witness testified as follows: 
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He was not associated in any business with Edwaifd Ham¬ 
ilton before this particular transaction took place. Ham¬ 
ilton called his attention to the Government lumber and 
wanted to know if he was willing to put up money to buy 
that particular lumber. (R. Vol. 11, p. 1404.) 

He was called upon as one of those to assist in the financ¬ 
ing of the deal. They operated in the name of Edward 
Hamilton, agent. Hamilton’s business was Edward Hamil¬ 
ton Lumber & Manufacturing Company. (R. Vol. 11, p. 
1405.) 

He would not deny the fact that he sat with JellCme and 
that Hamilton sat with Chambers en route to Mays lLanding. 

Upon his return from Mays Landing he might hate taken 
part in a conversation at the station with Hamilton and 
Chambers. He cannot sav definitelv. He does not recall 
any conversations that took place there. (R. Vol. 11, p. 

1405. ) [ 

He does not remember any conversation that to<pk place 
at the Robert Treat Hotel or something like that o\' at any 
oilier place upon their return from Mays Landing. He does 
not remember of anything in particular. (R. Vol. 11, p. 

1406. ) 

He is positive he did not take Hamilton home from the 
Robert Treat Hotel. (R. Vol. 11, p. 1407.) 

He knew nothing about the pavuents for the lupiber to 
Philips and Stephens nor of payments to anyone else. (R. 

Vol. 11, p. 1407.) * ' j 

1437 The only thing that he knows about is that he ad¬ 
vanced some money and received some profit on the 

deal. 

The witness testified over the objections and exceptions 
of counsel for defendants that he never had any statement 
from Hamilton until the final statement. That statement 
simply showed a return of the money that he put up| and the 
profit that was on the deal and did not show any details as 
to the expenses. (R. Vol. 11, pp. 1407,1408.) 

Thereupon Samuel G. Memory, a witness called on behalf 
of the defendants Merchants and Manufacturers National 
Bank of Newark, N. J., and Nellie Senft Chambers, execu¬ 
tors of the estate of George M. Chambers, testified as fol¬ 
lows : 
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He resides in Maplewood, N. J., and is engaged in the 
wholesale coal business, doing business with the Delaware, 
Lackawanna & Western Coal Company. He is one of the 
vice-presidents of that firm. He lias resided in Maplewood 
he thinks for 19 vears. His office is at 120 Broadwav, New 
York. He had an office in Newark for twelve years prior 
to 1924. He knew George M. Chambers who lived in Maple¬ 
wood. (K. Yol. 11, pp. 1409, 1410.) 

He lives within a block of where Glaubers lived before 
Chambers died, lie lived that close to Chambers for about 
seven years and had known him during this time. (R. Yol. 
11, p. *1411.) 

The period of intimate relations with Chambers ran back 
he would sav to 1915, and until Chamber’s death in 1922. 
He knew Chambers was a man who sold lumber at whole¬ 
sale. He remembers that Chambers bought the house in 
which he lived, but he knows no details as to same. (R. Yol. 
11, p. 1418.) 

He did not observe anv material difference in Chambers’ 


method of living and did not see any signs of any special 
or specific prosperity during the years 1919, 1920 
1438 and 1921, as compared with the years preceding that. 
(R. Yol. 11, p. 1419.) 

He would say that Chambers was a very provident man. 
(R, Yol. 11, p. 1420.) 


Thereupon defendant John L. Philips, a witness in his 
own behalf upon examination by his counsel testified as 
follows: 


He resides in Thomasville, George, and is engaged as a 
wholesale lumber merchant and has been in that line of 


business from twenty to thirty years doing business through¬ 
out the United States manufacturing, selling and distrib¬ 
uting. (R. Yol. 11, p. 1423.) 

Prior thereto and since that vear he was entirelv familiar 
with the lumber industry throughout the United States. 
Tt has been his life work. (R. Yol. 11, p. 1423.) 

In the first part of 1919, he was engaged in the wholesale 
lumber business under the name of J. L. Philips & Com¬ 
pany, Inc., with offices in New Orleans and Jacksonville, 
Florida, and a small home office in Thomasville, where he 
lived. He had been a manufacturer for a great manv vears 
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up to the period just preceding the war. During {he war 
he was a wholesaler, having no plant. Just after the Gov¬ 
ernment went into the war he took over a plant at ITaylow, 
Georgia, and operated that plant until just after the armis¬ 
tice and just preceding that he bought a plant at Kissimmee, 
Florida, and at that time in 1919, he was both a n^anufac- 
turer and a wholesaler. (R. Vol. 11, p. 1424.) 

He knew generally of the purchase by the Government 
during the war of great quantities of lumber throughout 
tlie country, but he sold none of the lumber, serving on a 
great many committees. Prior to the war he had sold to 

1439 In the Supreme Court of the District of Columbia. 

Equity. No. 41042. 

United States of America, Plaintiff, 

i 

v. 

John L. Philips et ah, Defendants. 

Statement of Evidence. 

(Volume IV.) 

Charles A. Douglas, Abner H. Ferguson, Attorneys De¬ 
fendant John L. Philips. 

Lvman M. Bass, Attorney Defendant Frank T. Sullivan. 
Thomas C. Bradlev, Attornev Defendants Merchants & 
Manufacturers National Bank and Nellie Senft Chambers, 
Executors Estate George M. Chambers. 

Edmund Brady, Attorney Defendant Fidelity & Deposit 
Company of Maryland. 

j 

i 

1440 the Navy Department some of the lumber, but not 
to any great extent. He sold no lumber to the United 

States Government that was purchased for use ini the war 
itself. (R. Vol. 11, p. 1425.) j 

He did not attend a conference of the War Department 
officials and representatives of the lumber industry on 
January 8,1919. He knew nothing about it at the lime. (R. 
Vol. 11, p. 1425.) 
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He was not a member and had no interest in the Georgia- 
Florida Saw Mill Association. (R. Yol. 11, p. 1425.) This 
was not a trade organization in the sense that it bought and 
sold or manufactured lumber or handled anv material. 

w 

He attended a meeting between the representatives of 
the AYar Industries Board, the Director of Sales and others, 
representatives of the lumber industry, on January 20,1919, 
in Washington. (R. Yol. 11, p. 1426.) 

He was called on the telephone by the Secretary of the 


Georgia-Florida Saw Mill Association to a conference in the 


secretary’s office. He went to this conference. 


The secrc- 


tarv’s name was Air. Harrell. He went to the conference 


and there were four or five manufacturers there, men he 
knew quite well, and the secretary of the association and 
Air. John Stephens, who was a personal friend of his and a 
competitor in the lumber business. They told him that they 
had had under discussion a report on the surplus lumber 
and waited to work out some plan for the disposal of it; 
that a meeting on January 8th, at which time some tentative 
suggestions and plans had been outlined, and that that had 
been put in the form of a circular and sent to them, and that 
the Georgia-Florida Emergency Yellow Pine Bureau had 
been asked to have the Georgia-Florida Saw Alill Associ¬ 
ation send a representative to attend the meeting. The man 
that came was a Air. Coit of Jacksonville. Air. Coit had 


wired asking the Association to call a meeting to hear 
1441 his report and that meeting was the meeting that he 
had passed by on his way to Tampa, on January 10th. 
They had asked both Air. Stephens and himself to come 
over for the discussion. (R. A r ol. 11, pp. 1427, 1428.) 

The witness continued: 


“That brings it up to my going over to this room. 

The discussion from there on proceeded on the line that 
all the manufacturers in the country had had their output 
entirely at the disposal of the Government. All building had 
been closed down; there was no building permitted in the 
country. Everything was turned toward the war efforts, 
and the producers were furnishing lumber to the Railroad 
Administration, to! the Shipping Board, and the various 
government functions. AVith the making of the Armistice 
all these contracts were immediately cancelled. 
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A saw mill, because of the nature of its business out in 
the woods, can not stop like that except at great expense. 
So they turned to ordinary lines of trade and werej in the 
position of piling up their lumber because there was iiobodv 
to buy it. Conditions were disturbed. Everybody knew 
we had inflated wages and inflated prices up to the peak of 
the war prices, and it was the general impression that these 
people at least thought those prices would have to come 
down, and as the price of labor would come down the price 
of lumber would have to come down. 

Xo lumber trade man would buy lumber at those prices, 
believing that in a little while the price would be 
1442 lowered. So the mills were in the position oL‘ accu¬ 
mulating this stock with no buving going on And the 
thought in these peoples’ minds was that if the Govern¬ 
ment proceeded in the usual way in the governmental busi¬ 
ness, or anybody not in a particular industry would sell 
material of that kind and it got at peak prices into the 
hands of secondhand dealers and people who had no inter¬ 
est in the business would at least cause panicky conditions 
for a while; that no man would stock up his lumber yard 
for ordinary trade purposes with this lumber hanging over 
him and not knowing what the price was going to be. That 
was the general line of discussion—and as to what this 
man thought and the other man thought. 

1 agreed with them. 1 told them I did not have anv in- 
terest in it at all, that I was simply a trader; that my heart 
was always with them, but I was always interested in see¬ 
ing the producer get a good price for this lumber, |but as 
far as I was concerned I bought and sold lumber, ancj. it did 
not make any difference to me except on the profit. f’ (R. 
Vol. 11, pp. 1.428-1430.) 


They asked him if he would go to Washington wit 
to discuss this matter at a later meeting that was c* 


Washington. He said: 


l them 
Ailed in 


i make 


4 ‘ There is no use of my going up there unless I can 
some money out of it.” So they said that was exactly why 
they had sent for Stephens and I, who were wholesalers; 
that if it developed that each crowd of producers had to 
take back from the Government the surplus lumber that 
they had sold them and in turn market it unde^: some 
1443 plan of selling it for the Government, the association 
had no facilities for doing that and they had sblected 
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Stephens and 1 to come and confer with them with the view 
that if they had to do it would we come and take this work 
for them, 1 said, “'It all depends on what we can get out of 
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He agreed to go and came to Washington with Messrs. 
Stephens, Harrell, Ward, Ayoock and Dunlevie and others. 
(R. Yol. 11, p. 1431.) 

He attended a meeting of January 20, 1919, as a repre¬ 
sentative of the Georgia-Florida Saw Mill Association with 
their full authority. He remembers the proposal that was 
made in writing on behalf of the Association. He made it 
himself. (R. Yol. 11, p. 1431.) 


The War Industries Board asked the industry to take 
back from the Government the lumber that they had pa¬ 
triotically furnished the Government, which was left 
1444 on hand after the Armistice; that they had made 
their profit out of it, and it was a patriotic duty to 
take it back for the Government’s sake, but also urged on 
them that it would protect their industry if they would take 
it back and market it in an orderly way. (R. Yol. 11, pp. 
1432, 1433.) 


The industry would not take it back. Then the plan pro¬ 
ceeded on the line of the industry taking this lumber and 
marketing it for the Government at the Government’s ex¬ 
pense, in order to put it into the channels of trade properly. 
The Southern Pine Association suggested that the chair¬ 
man appoint a small sub-committee with himself on it, and 
let them prepare 1 some comprehensive plan to carry out 
his second suggestion and report to the afternoon meeting. 
That plan was prepared and appears in the minutes dated 
January 20, 1919 (Exhibit “A” attached to Bill of Com¬ 
plaint herein). The plan was signed by himself as chair¬ 
man of the committee and was also signed by the North 
Carolina Pine Association and the Southern Pine Associa¬ 
tion. (R. Yol. 11, pp. 1433, 1434.) 

That plan did not contemplate the acquisition or purchase 
of this lumber by any of the associations. This plan con¬ 
templated some agency, either individuals or different asso¬ 
ciations or one association, going out and selling this 
lumber for the Government and at the same time protecting 
themselves. (R. Yol. 11, p. 1434.) 
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illegal 


The representative of the Judge Advocate General’s office 
who was present, Mr. Saeger, when the meeting was about 
to reach an adjournment, stated that the proposition of 
turning this lumber over to the industry to dispos^ of for 
the Government would be an agency and would be 
and could not be done. (R. Vol. 11, p. 1435.) 

Saeger said that somcbodv would have to buy this llumber 
and agree to take it in a specific time and move it. (R. Vol. 
11, p. I486.) 

1445 The conference broke up right there. Mr. Hum¬ 
phrey said he would see them the next morning. The 

representatives of the association all came back to town and 
this question of having to buy the lumber was discussed. 
Thev did not want to buy the lumber and it developed that 
the quantity and grade was not what they thought it was, 
and they then lost interest. (R. Vol. 11, p. 1436.) 

The representatives of the associations had generally de¬ 
parted by the morning of January 21, 1919. Mr. Stephens 
and he went to Humphrey the next morning because they 
had discussed it that night from the new angle that this 
lumber was to be sold, and the industry would not buv it. 
They had come here with the idea of marketing a portion 
of this lumber for the Georgia-Florida Saw Mill Associa¬ 
tion as a business proposition and why not let them buy this 
lumber themselves. (R. Vol. 11, p. 1438.) 

They called at Humphrey’s office by reason of the state- 
ment made by Humphrey at the close of the meeting of Jan¬ 
uary 20th, that Humphrey presumes that some of the 
gentlemen would see him, Humphrey, in the morning to re¬ 
ceive this legal opinion. (R. Vol. 11, p. 1439.) ! 

Humphrey stated at this conference on the morning of 
January 21st, that the opinion expressed by Mr. Saeger 
seemed to be the general opinion of the legal department 
that this lumber had to be sold outright to responsible 
people who could pay for it and move it within the specified 
time, and that the purchasers should be somebody that the 
industry would feel sympathetic with so that there would be 
no complaint that their market was being destroyed. 
Schultz w T as not in Humphrey’s office at this conference. 
Humphrey handed witness a memorandum that had been 
already typed before they got there stating what wit- 

1446 ness had just outlined and what the Government de¬ 
sired to do. (R. Vol. 11, p. 1439.) 
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The witness identified as the memorandum that Hum¬ 
phrey handed to him on January 21st, a paper theretofore 
introduced as defendant's Exhibit No. 3. (R. Yol. 11, pp. 

1439, 1440.) 

They discussed this paper for about two hours he pre¬ 
sumes. (R. Yol. 11, p. 1440.) 

The witness identified a letter of January 22, 1919, from 
Mr. Humphrey, enclosing- a paper entitled “ Basis for con¬ 
tract for the purchase of Government surplus lumber”, 
which he said was delivered to him at the Raleigh Hotel, 
and which was theretofore introduced as defendant’s Ex¬ 
hibit No. 4. (R. Yol. 11, p. 1441.) 

He first met Mr. Schultz at the meeting of Januarv 20th, 
but had no talk with Schultz until the meeting adjourned 
when Schultz in a personal conversation with a group of 
them repeated Saeger’s opinion as being Schultz’s own, 
that if this contract was made, it would have to be an out¬ 
right purchase of lumber, that it could not be the contract 
that had been reported. 

Tie next met Schultz on the morning of Januarv 23rd in 
the Director of Sales’ office. Mr. Morse, the Assistant Di¬ 
rector of Sales, was there. That was the first time he had 
seen Schultz since the meeting of the 20tli. (R. Vol 11, pp. 

1441, 1442.) 

At the meeting in Mr. Humphrey’s office on the morning 
of the 22nd, the details of the contract, the kind of contract 
it was to be, who was to be the purchasers, who was to be 
the sellers, the basis of fixing the price, the time in which 
the lumber was to be moved, the time in which to pay for 
it, had been tentatively agreed to as far as they were con¬ 
cerned, so when they met in the office of the Director of 
Sales, they had a copy of the contract, and they dis- 
1447 cussed the terms of the proposed contract. He does 
not remember any particular changes. (R. Yol. 11, p. 

1442. ) 

Schultz was to draw the contract and was directed to do 
so and he returned the next day and was handed the con¬ 
tract which the Mar Department had drawn, which Schultz 
had drawn himself. (R. Yol. 11, p. 1442.) 

At the first conference Schultz attended nothing was said 
about a subterfuge or camouflage contract that would be in 
form a sales contract, but in fact an agency contract. The 
agency thing had 1 gone out of the window as being illegal. 
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This was a sales contract and they were buying this lumber. 
(R. Yol. 11, p. 1443.) 

He understood at the first conference with Schultz pres¬ 
ent, before Schultz made the first draft of the contra-t, that 
if he entered into a contract at all, it would have to be an 
outright purchase. Schultz, Stephens and the others so 
understood it. (R. Yol. 11, p. 1444.) 

The witness identified a paper theretofore introduced in 
evidence as defendant’s Exhibit No. 2, as the copy of a 
draft of a contract that was handed to them in the office of 
the Director of Sales by Schultz. (R. Yol. 11, ppj. 1444, 
1445.) 

The witness was asked when the first draft appeared of 
subdivision 2 of Article 6 of the contract, and stated that it 
was after the conference as to whether the contract would 
be satisfactory to them or not. At this conference he raised 
the question that all lumber sold generally was sold deliv¬ 
ered, and this question arose in fixing the price at which 
Philips & Stephens would take this lumber from the Gov¬ 
ernment. If they were to take it they were to take it at a 
delivered price so they would know what they were 
1448 going to get; that if they were to take it, they were 
to take it at a price fixed by the Government repre¬ 
sentative and themselves, and that price was fixed $t that 
particular point; or whether they should determine to fix 
the price where the lumber was destined to, whichever one 
was to apply, the price at this location or the price at that 
location. Witness suggested there should be a clause to 
that effect in the contract. This was intended to cover the 
lumber that Philips and Stephens were to pay the Govern¬ 
ment for at an appraised price delivered at anotheif point 
from this case where the lumber was—delivered at the place 
of use or consumption rather than at the place wiiere it 
originated. It was not intended to apply to anything but 
that, becuse the clause ahead of it applied to everything 
except lumber delivered. (R. Yol. 11, pp. 1445, 1446,1447.) 

He had no attorney to examine the contract. Th^ Gov- 
ernment drew it up. They relied on the Government. 

Stephens and he signed the contract in the office of the 
Director of Sales some days after the negotiations and some 
days before February 26, 1919, the exact date he does not 


know. Stephens and he did not sign the contract 


same time Mr. Hare signed it, and in Hare’s presence. 


at the 
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They had signed it several davs before. It was to be 
signed by the proper officials in due course. (R. Vol. 11, 
p. 1448.)' 

lie conducted the negotiations with the defendant the 
Fidelity and Deposit Company for the bond, and he thinks 
that Mr. Stephens was present with him most of the time, 
and he knows that Stephens was at the meeting in Balti¬ 
more where the bond was signed, but witness took the in¬ 
itiative in the negotiations. (R. Vol. 11, pp. 1448, 1449.) 

They took the matter up with Mr. Price and let Mr. Price 
submit it, and a conference was arranged in the office 


1449 of the Fidelity and Deposit Company in Baltimore. 


The United States drew the bond. Before the Fidel¬ 


ity and Deposit Company decided to go upon the bond as* 
their surety they had negotiations with this company with 
reference to the things that he and Stephens would have to 
do before thev would give their consent to go on the bond. 

These conditions were finally put in writing, but not 
1450 at that meeting. They discussed it and agreed on it 
at that meeting and then it was put in writing later. 
(R. Vol. 11, p. 1449.) 


The witness identified a paper purporting to be signed 
by himself and Stephens and the bonding company, which 
paper was undated and which was thereupon offered in evi¬ 
dence by counsel for defendant John L. Philips and ad¬ 
mitted as defendant’s Exhibit Xo. 6 (R. Vol. 11, pp. 1449, 
1450) and is as follows: 


Defendant’s Exhibit Xo. 6. 

This Agreement, made and executed in duplicate by and 
between J. L. Philips, and John Stephens, of the City of 
Jacksonville, Florida, parties of the first part, and the 
Fidelity and Deposit Company of Maryland, party of the 
second part, witnesseth: 

Whereas, the party of the second part has executed, or 
is about to execute, a certain bond on behalf of the parties 
of the first part, in favor of the United States of America, 
in the penalty of five hundred thousand dollars ($500,000), 
in connection with a contract for the sale of lumber, copies 
of which bond and contract being or to be hereto attached 
as a part hereof; and 
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Whereas, it was made a condition precedent to the exe¬ 
cution of such bond that this agreement should be executed. 

Now, therefore, in consideration of the premises aijd the 
sum of one dollar by each party hereto paid to the ^ther, 
the receipt of which is hereby acknowledged, it is hereby 
mutually agreed and understood as follows: 

First. That there shall be appointed by the parties of 
the first part, with the approval of the party of the sjecond 
part, a cashier or treasurer for the parties ^f the 

1451 first part, who shall, under the supervision Of the 
parties of the first part, receive all checks, drafts, 

cash or other remittances in payment for lumber disposed 
of by the parties of the first part under said contract; de¬ 
posit the same in the depository as hereinafter set forth; 
and perform such other duties in connection with the dis¬ 
posal of said lumber as may be designated by the parties of 
the first part. 

Second. That all payments received on account of said 
lumber shall be deposited in two accounts in the American 
Security and Trust Company of Washington, D. C., a de¬ 
pository selected by the parties of the first part, and ap¬ 
proved by the party of the second part, eighty-eight per 
cent (88%) of each payment to be deposited in an account 
in the names of the parties of the first part and of the party 
of the second part, and twelve per cent (12%) to be de¬ 
posited therein in the names of the parties of the firs': part. 

Third. That no withdrawals shall be made from the de¬ 
posit first above mentioned except upon checks sigqed by 
the parties of the first part, or either of them, or by some 
one duly authorized by them, and by the party bf the 
second part, by its duly authorized representative; and 
that no withdrawals shall be made from the depos t sec¬ 
ondly above mentioned except upon checks signed by the 
parties of the first part, or either of them, and by saic cash¬ 
ier or treasurer, and only for the purpose of payingj oper¬ 
ating expenses in connection with the performance of said 
contract. 

Fourth. That the party of the second part shall have ac¬ 
cess to the books of the parties of the first part at all times, 
and shall be furnished, whenever requested, with a 

1452 statement showing in detail the sales of lumber under 

said contract, the collections on account thereof, to- 
• 7 • • | ' 
gether with copies of invoices. 
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Signed, sealed and dated the day and year first above 
written. 


J. L. PHILIPS, [seal.] 

JOHN STEPHENS, [seal.] 
FIDELITY & DEPOSIT COMPANY 
OF MARYLAND. 

F. A. BACH, 

Vice-President. 

"Witness: 

I). C. HANDY 
Attest: 


FRANK P. WELSH, 
Assistant Secretary. 


There is nothing said in the contract about the payment 
of money to the Government, all of the S8 per cent. That 
was imposed upon Stephens and himself by the Fidelity and 
Deposit Company after the contracts—that 88% of every 
dollar they got on any lumber they sold had to be paid to 
the United States until the final adjudication of the con¬ 
tract. The company required this to be done. (R. Vol. 11, 
pp. 1450, 1451.) 

Every dollar of that 88% was paid into the Treasury of 
the United States until the final adjudication of the con¬ 
tract, which has not yet taken place. Detailed payments 
from time to time as the time of payments expired were 
paid in, but no particular lot of lumber which they pur¬ 
chased was ever completely paid for and settled. (R. Vol. 
11, p. 1453.) 

The payments or deposits made to the Government of the 
funds to the extent of the amounts called for by the 
1453 invoices he regarded only as deposits for payments 
on account. They purchased various lots of lumber 
located at various places and had to pay for those lots .in 
the interim of holding them and they made payments on 
account by depositing in the Treasury, and their bonding 
company agreement was that they would deposit 88 per 
cent of everything they received, or everything they moved 
away from that project with the United States pending the 
completion and final payment for each project and the com¬ 
pletion of the contract. (R. Vol. 11, p. 1457.) 

Up to the time of the filing of this suit there had been no 
final settlement between Philips and Stephens and the Gov- 
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eminent or any final settlement of anv of these items or 
the contract as a whole. Their money was on deposit with 
them. (R. Vol. 11, p. 1457.) 

Under the division of labor, duties and responsibilities 
between himself and Stephens, he was in entire and ex¬ 
clusive charge of the sale of the lumber. (R. Vcfl. 11, p. 

1458. ) - | 

They had bought the lumber the same as he had bought 
lumber all of his life. They expected to sell all they could 
bv the first of August, and if tliev did not sell it all tliev 
would go ahead and take that and then sell it as thbv could 
but they bought it to sell and no matter what they scfld it for 
they had to pay the price the contract called for. If they 
gave the lumber to the Belgians or to the Miami flpod suf¬ 
ferers it was nobody’s business; if they sold it foj* $20.00, 
$30.00 or $40.00, they had to pay the price according to the 
contract, the price agreed upon between the Government 
representative and themselves. (R. Vol. 11, jx 1458.) 
1454 Whether they sold it below the base price or above 
the base price, the risk was theirs. They sold the 
lumber. The United States sold it to them and tliev had 

m/ 

to pay the United States even if their vendee paid them 
nothing. (R. Vol. 11, pp. 1458, 1459.) 

The Government or agents of the Government we^e never 
consulted by them in the selection or designation of a pur¬ 
chaser for any part of the lumber. They were ihe pur¬ 
chasers as far as they were concerned. (R. Vol. 11, p. 

1459. ) 

Mr. Stephens was his partner. Stephens did nc[t neces- 
sarilv take anv part or have any dutv as to whom! he sold 
the lumber to, as witness was in charge of the selling. But 
once he sold the lumber the terms and collection of the 
money were things Mr. Stephens was as vitally interested 
in' as he was. (R. Vol. 11, pp. 1459, 1460.) 

Every contract he sold went to Stephens for Stephens 
approval. Stephens had charge of the office and the col¬ 
lection of the money and each contract that was executed 
went to him for his approval. That is, Stephens looked it 
over and saw everything in it, and investigated men’s finan- 
cial standing and credit, and Stephens was the one to see 
that they got the money after witness sold the lumber. 

64—5238, 5239 j 
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If lie sent in a contract for the sale of lumber and 
Stephens thought the purchaser was not financially respon¬ 
sible Stephens could stop the sale. Stephens would have 
to look up and did look up each man’s credit and if Stephens 
found that the amount of money involved was greater than 
this man’s credit Stephens conferred with him to see if 
there was any reason why they should sell this man the 
lumber, and if Stephens did not Pike the man’s finan- 

1455 cial standing Stephens might say, “We cannot afford 
to risk this imoney with this fellow, we had better 

cancel the contract or else make him pav cash in advance”. 
(R. Yol. 11, p. 1460.) 

While this contract was being carried out, he and 
Stephens were closelv associated. (R. Yol. 11, pp. 1460, 
1461.) 

He and Stephens were personal friends. They came to 
Washington together and lived at the same hotel for many 
months until Stephens secured an apartment near their 
office. But, even after that he saw Stephens constantly. He 
was with Stephens every day; they went to lunch together 
and he was in Stephens’ office and saw Stephens every day 
or part of the day or Stephens was in his office. They went 
to the theatre together. Tliev were about as close as men 
could be and talked about their affairs all the time. (R. 
Yol. 11, p. 1461.) 

There is a technical well defined meaning of the expres¬ 
sion ‘ 4 base price ’ ’ in the lumber busines. The ‘ ‘ base price ’ ’ 
means the location of the lumber, the site, just like they say 
the Army base or Army site. It means the location. The 
base price is the price at the base where the lumber is lo¬ 
cated, and then delivered prices are made by adding the 
freight to that. They give the salesman the base price at 
the mill, then they send the salesman out with the freight 
rates to the various consuming points and the salesman can 
make a delivered price on any of the items by adding the 
freight from the base to the place of destination. (R. Vol. 
11, pp. 1461, 1462.) 

The invoice price simply means the price at which it is 
billed to the purchaser. It means what they get for the lum¬ 
ber from the man they sell it to. (R. Yol. 11, p. 1462.) 

There were no shipments of lumber without pay- 

1456 ment of freight on the part of the vendee. This lum¬ 
ber was such that they could not tell what the weight 
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would be. They sold every bit of this lumber f. o. b. base 
point and there was not a single case where they had any¬ 
thing to do with the freight—either themselves or the Gov¬ 
ernment. (R. Vol. 11, pp. 1462,1463.) 

Plaintiff’s Exhibit No. 116 represented the method of pro¬ 
cedure under which their office functioned in connection 
with the contract. The contract was administered in ac¬ 
cordance with the machinery or method set up in that Ex¬ 
hibit. (R. Vol. 11, pp. 1463, 1464.) 

As to the question of prices, he never changed his views 
from the time the contract was executed as to how it should 
be performed. (R. Vol. 11, p. 1464.) 

With reference to the letter he wrote to A. A.! Henry 
sometime in April, 1919, (Plaintiff’s Exhibit No. 31), he 
had sent Arnett, who was working with him on a commis¬ 
sion and who was used by him as he saw tit and wfio was 
formerly independent, out to Chicago and Milwaukee' to find 
somebody Arnett could interest in this lumber, tie had 
given Arnett a price to sell it for. He received a letter 
from Henry, of the Metropolitan Lumber Company, out¬ 
lining some plans, that if Henry purchased this lumber, that 
Henry and Arnett had worked out some plan that witness’s 
company might possibly be interested in financing that lum¬ 
ber; that is, for Henry. That is what Henry sugges' ed. He 
had never seen Henry, but once in his life, and he had not 
the remotest idea of putting his company in partnership 
with a man he did not know well, who was in Chicagb. Had 
it been somebody that he knew, some lumberman of | reputa¬ 
tion and standing, he would not have hesitated to have gone 
in with this man in order to have gotten rid of the lumber. 

But he did not want any partnership with Henry. 
1457 He did not want to undertake anv financing! of anv 
sale of lumber in Chicago with Henry. He!did not 
exactly like to hurt Henry’s feelings; he did not want to tell 
Henry right out that he could not do it, he did nor like to 
say to Henry, “I don’t like the cut of your jib”, and, so in 
a sort of disingenuous way, that came in his mind to answer 
Henry that way, and since this case has come up he has read 
the letter that he wrote (plaintiff’s Exhibit No. 31), and he 
would say that he would not do that again, but he simply 
did not want to go into partnership with Henry, ^nd that 
is just what he thought of at the time. (R. Vol. 11, pp. 
1464,1465.) 
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lie remembers seeing Henry at the Raleigh Hotel about 
April 30, 1919, or the next day and of seeing Arnett with 
him on this occasion. His recollection is that Henry and 
Arnett came to Washington immediately behind that letter. 
He does not recall the day of the week, but they found him 
at the Raleigh Hotel in the morning before he left. (R. Vol. 
11, p. 1466.) 

He showed Henry Sales Contract Xo. 1 on the occasion 
of Henry’s visit to him in the Raleigh Hotel. He showed 
the contract to Henry simply because he had created in 
Henry’s mind the thought of not going into a partnership 
with Henrv, which he did not want to do, the idea that 
Henry was dealing with the Government instead of Philips 
and Stephens; but he wanted Henry to know that if Henry 
did buy any of this lumber that Henry was buying it direct 
from the owners, and so he told Henry that they owned 
this lumber, that they were not actuallv agents for the 
Government, as he had rather indicated in the letter he 
wrote to Henrv, that thev owned the lumber and could do 
what they pleased with it, and he showed Henry the 
1458 contract, showing the United States as sellers and 
Philips and Stephens as buvers. (R. Vol. 11, p. 

1466.) 

At Xeenali he thinks there were three or four million 
feet. (R. Vol. 11, p. 1467.) 

The conversation that Henry apparently had with Ar¬ 
nett was that Henry would have to pay cash for the lumber 
and it was too much money for Henry and so witness told 
Henry that they could make such terms as he thought they 
could work out. Henry asked him if he could make a de¬ 
posit to cover a certain amount of lumber in transit and 
then he might be able to make his selections so that he would 
be able to pay for it. Henry said that he had eight or ten 
thousand dollars of Liberty Bonds that he could send on, 
and he told Henry that that would be alright, that this 
lumber would move promptly. (R. Vol. 11, p. 1467.) 

Henry made a deposit of the Liberty Bonds and they 
kept these bonds until the contract was concluded and then 
sent them back to Henry. (R. Vol. 11, p. 1467.) 

He had sent Arnett to Chicago to see if Arnett could 
sell this lumber before he met Henry and Henry had been 
gone two or three weeks he believes. (R. Vol. 11, pp. 1467, 
1468.) 
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Arnett had worked for witness for a number of! vears. 

* 

Arnett had graduated out of the salary class and he put 
Arnett down at Jackson, Mississippi, on some crating lum¬ 
ber that Arnett could sell and make something out of. Ar¬ 
nett had a drawing account against the profit that jvas ob¬ 
tained for the lumber. Upon the signing of the Armistice 
business died and Arnett was not getting enough#! out of 
that business to live on and then he used Arnett in other 
things as the occasion warranted. He sent Arnett out on 
two or three things. He sent Arnett out tc) Texas 
1459 on something for J. L. Philips & Company, and then 
he sent Arnett on the Chicago trip giving Arnett 
enough to live on. Arnett was a free lance. He told Ar¬ 
nett he was going to close his business up and that lib would 
give Arnett enough to live on until Arnett got located some¬ 
where. (R. Yol. 11, p. 1468.) 

Arnett was not working at that time on a salaiw. He 
had a drawing account with J. L. Philips & Company at 
the time and since back in 1918. Arnett had a share of 
the profits and a drawing account—not a salary, but a draw¬ 
ing account. (R. Vol. 11, p. 1468.) 

Arnett was connected with J. L. Philips & Company in 
that, way at the time witness entered into the Philips & 
Stephens contract. (R. Yol. 11, p. 1469.) 

Witness found defendant Roland Perry in Washington 
where Perry had charge during the war of the Georgia- 
Florida Bureau, and when they came to Washington with 
the association, the office of the Georgia-Florida Bureau 
was in the Munsey Building, which Philips & Stephens 
later adopted as their headquarters. He is under! the im¬ 
pression that Perry went to the meeting that Humphrey 
had with them. After the meeting they came back to 
Perry’s office and he and Stephens utilized Perry’s type¬ 
writer and wrote out the partnership agreement jbetween 
himself and Stephens there. (R. Yol. 11, p. 1469.) 

Arnett and Perry were competent men and he s([nt them 
out allowing them money for their expenses and }or their 
time; and he utilized Perry’s services from about [the time 
they came here until the latter part of April or around the 
first of May, just before Perry made the deal with Lee 
L. Herrell. (R, Yol, 11, p. 1469.) 
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Perry was working' on a commission basis with a draw¬ 
ing account sufficient to cover living expenses and 
1460 traveling expenses. (R. Yol. 11, pp. 1460, 1470.) 

The method of paving commissions depends on 
which side one works, lie may have a salesman selling 
lumber and pay this man a commission for selling, and 
then he may have other men buying lumber and pay them 
commissions for buying or he might send a man out and 
pay this man in compensation everything that this man 
received over and above a certain price, and sometimes the 
lumber is sold on a profit sharing basis. (R. Yol. 11, p. 
1470.) 

In the sale of the Philips & Stephens lumber Philips & 
Stephens would sometimes have to pay the man for finding 
a purchaser and sometimes it would be arranged that the 
purchaser should pay the commission ; it was sometimes one 
way and sometimes the other. (R. Yol. 11. p. 1471.) 

Arnett was present at the conference witness had with 
Ilenrv at the Raleigh Hotel on April 20 or May 1, 1019. 
(R. Yol. 11, p. 1471.) ! 

He concluded an arrangement for the sale of three or 
four million feet of lumber, and the contract was put in 
writing the next daw He dictated the contract in his of- 
fice and it was then and there that Henry signed the con¬ 
tract. On this occasion Arnett and Henrv came to his 
office. Roland Perry was not there and had nothing to do 
with it. Perry had not been instrumental in interesting 
Henry in the purchase of this lumber in any way, shape or 
form. (R. Yol. 11, p. 1472.) 

Witness was present when the contract, memorandum or 
letter was prepared between Arnett and Henry with refer¬ 
ence to Arnett’s commission. Arnett and Henry were sit¬ 
ting around his desk and as he recalls it, one of them said, 
“What about putting our own agreement in writing”? 
That was after the contract between Henrv and 


1461 Philips and Stephens had been signed. One of them 
said, “Can we use your stenographer”? He agreed, 
and Arnett and Henry called the stenographer over, hut he 
does not recall which one dictated the agreement. He has 
no clear recollection. (R. Yol. 11, pp. 1472, 1473.) 

He did not suggest to Henry to put that commission con¬ 
tract in the name of Roland Perry, and he never dictated 
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tlie contract putting it in the name of Roland Perry. (R. 
Vol. 11, p. 1473.) 

He never saw a letter that Henry said he mailed to Philips 
& Stephens after Henry went back home, the outline or 
substance of which letter was the opinion of Henry’s law¬ 
yer, that Henry should not enter into this commission con¬ 
tract. (Plaintiff’s Exhibit No. 185.) He never heard of 
such letter until the proceedings here. He never admitted 
to Henry afterwards that he received such a letter. (R. 
Yol. 11, p. 1473.) 

After the contract with Henry was executed, he went to 
see Henrv in Chicago, but he does not think that Henrv’s 
purchase had anything to do with his making a trip to 
Chicago. Arnett wrote witness that he had wijitten to 
Henrv in regard to the agreement Arnett had with Henrv, 
whereby Henry was to pay Arnett a commission and that 

Arnett had not heard from Henrv and Arnett asked him 

%> 

whether the next time he was in Chicago he wojild help 
Arnett to collect Arnett’s money from Henry, or to per¬ 
suade Henry to pay Arnett or something of that sort. He 
called on Henry and had a pleasant visit with the latter 
and reported what Arnett had said, and Henry said that 
under the advice of his lawyers this could not be paid to 
Arnett. Witness laughed at that and finallv saw that it 
was simply a subterfuge and he told Henry thajt Henry 
ought to pay Arnett, and that if he was in Arnett’s 
1462 place he would bring a suit for this commission. He 
thereupon told Arnett that he could not see |a chance 
of Arnett getting the money otherwise than by suing 
Henry. (R. Yol. 11, pp. 1473, 1474.) 

He had no interest in Arnett’s commission from Henrv 

V 

except his friendship for Arnett. (R. Yol. 11, p. 1474.) 

He did not at that time or anv time offer to sell Henrv 

* % 

any oil stock. He never owned or sold a share of oil stock 
in his life. Henry did not offer to give him a cjieek and 
he did not state to Henry that he would not take a check, 
but would take the money. If Henry would have offered 
him a check he would have taken it. (R. Yol. 11, p. 1474.) 

He thinks he prepared all of the contracts between 
Philips & Stephens and their vendees. He knows of no 
exceptions. (R. Yol. 11, p. 1475.) 

He had no connection whatever with the selection of 
George M. Chambers as the Government representative for 
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fixing the price of the lumber. Tie knew nothing about it 

until they were notified bv the Director of Sales’ office 
* * 

that Captain Chambers had been appointed for this pur¬ 
pose. He does not know who suggested Chambers’ selec¬ 
tion. Witness acted for Philips & Stephens in the work of 
fixing the base price with Chambers. (R. Yol. 11, p. 1475.) 

He and Chambers went to see every lot of lumber. lie 
either accompanied Chambers or met Chambers by ap¬ 
pointment and he and Chambers examined the lumber 
and discussed it. lie had his own ideas of lumber condi¬ 
tions and Chambers had certain ideas. Tliev discussed 
the conditions surrounding the lumber, its value and finally 
agreed upon the price for that particular lot of lumber. 
(R. Yol. 11, pp. 1475, 147G.) 

1463 The base prices represented the market price as 
the best he and Chambers could determine. They 
fixed what they thought was the market price of the lumber 
at each location at the time. They changed the base price 
the first of each month to what seemed to their minds to 
be right according to the conditions existing at the time. 
(R. Yol. 11, p. 1476.) 

They were trying to seek a level of prices at that time. 

There was no movement of lumber and tliev would fix the 

* 

price trying to find the level of the market. The tendency 
was downward. Meetings were held t o deflect the war prices, 
and tliev found on the first of the month that the original 


prices they had fbyed were too high and did not conform 
to conditions. He was very positive and Chambers agreed 
with him that the ,prices were too high and they lowered 
their prices on the first of April. His recollection is that 
at the next price fixing time, the first of May, 1919, they 
also lowered them again; and without the lists before him 
he thinks they reached the stabilizing point about there 
and conditions began to steady themselves and they 
thought they had reached a stable price, and so they raised 
their prices the first of June, 1919, and the demand war¬ 
ranted a raising of the price again July 1, 1919, and then 
again August 1, 1919, and September 1, 1919, and then in 
the fall of 1919, they had a very high market. (R. Yol. 
11, p.1477.) 

These prices entirely harmonized with the fluctuations 
and changes in the market. (R. Yol. 11, p, 1477.) 
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During the time that this lumber was being sold and 
disposed of there was never a complaint that tile base 
prices were not in harmony with the actual current mar¬ 
ket prices of the lumber or that he was selljhig the 

1464 lumber loo low or otherwise. There were 
instances that were brought to his attentionl 

lumber had been sold and complaint was made to 
partment that the lumber had been sold too low, a 
the department independently held an investigatibn and 
sent for Chambers and himself and made a thorough in- 
quiry into the entire situation and exposed the entire situa¬ 
tion to their entire satisfaction. (R. Vol. 11, pp. 1477, 
1478.) 

Before these prices were fixed he never made ai|ty pay¬ 
ment of monev or gave anything of value to Geo 
Chambers. He never paid Chambers anything w 
or gave Chambers anything of value at any time 
the time this work was being done or before it w z 
or at any time after it was done. (R. Vol. 11, p. 1(478.) 

Philips & Stephens never made any such paynjient or 
gift to Chambers that he knows of. (R. Vol. 11, p, 

He never received from Chambers any portions 
commissions Chambers is said to have received frejm Van 
Gunten or Rachlin as described by these witnesses. He 
never heard of them until the hearing of this case. (R. 
Vol. 11, p. 1479.) 

Chambers never offered to split or divide with him any 
commissions received by Chambers from Van Gunten, 
Rachlin or anyone else. (R. Vol. 11, pp. 1479, 1480.) 

He had no agreement written or otherwise with Cham¬ 
bers for any participation by Chambers in any profits di¬ 
rect or indirect that might result from the sale of the lum¬ 
ber or any part of it. (R. Vol. 11, p. 1480.) j 

The witness was asked to explain why the expression 
was necessary to the effect he and Stephens were the rep¬ 
resentatives of the various lumber associations, in Sales 
Contract No. 1, and explained that when }ie and 

1465 Stephens came to negotiate as individual purchas¬ 
ers of the lumber, it was the Government’s desire 

to work out as far as they could to satisfy this thought 
of the industry and it had been demonstrated ip these 
meetings that Philips & Stephens were friendly and satis¬ 
factory to the industry and they were satisfactory to the 
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United States, and Humphrey asked him whether they 
could get, after this contract was concluded, a letter from 
each of the industries saying that the industries approved 
this sale, simply to put in Mr. Morse's files, to show the 
conclusion of the thing was in harmony with the industry. 
(R. Yol. 11, p. 1430.) ^ 

He knows J. 1. M. Wilson, and heard the testimony of 
J. I. M. Wilson offered in evidence in this case. (R. Yol. 
11, p. 1481.) 


The witness’ attention was called to Wilson having testi¬ 
fied to having come here to negotiate for the purchase of 
some lumber for tlie Mueller Lumber Company, that Wil¬ 
son handed to him, as previously arranged, a check for 
$5,000 as part of the purchase price for the Mueller Lumber 
Company, and that Wilson handed him an envelope said to 
contain $4,500.00, and witness was asked to state to the 
Court how much of that transaction took place and stated, 
4 ‘Only the portion as to the contract of sale and the check 
for $5,000 to Philips & Stephens. The other transaction is 
absolutelv untrue and 1 never heard of it until this criminal 


case: supplementing that, that was not Wilson’s first visit 
here.” (R. Yol. 11, p. 1481.) 

Wilson’s first visit here was not in regard to the Mueller 
Lumber & Coal Company. Wilson wrote him a letter on 
stationery, he thinks, of the Fairview Realty Company, ask¬ 
ing if witness could buv some of that lumber. His recollec- 
tion is that he wrote Wilson that the lumber referred 
1466 to at Amatol was not at that time for sale. He thinks 
Wilson wrote him again about it and then came down 
here. He had known Wilson as a man who had sold lumber 
for the Standard Lumber Company. He knew that Wilson 
had no responsibility, and he asked Wilson what he was do¬ 
ing at the time and Wilson informed him of connections 
with the Fairview Realty Company, and that -he witness 
wanted to buy some of this lumber at Amatol. He told Wil¬ 
son he could not sell it to Wilson unless Wilson could show 
him that he had the capacity to get rid of it and get it off the 
Government property, and also had the ability to get money 
to pay for it. Wilson did not have any money but said that 
if witness would sell it to him, he would pledge himself to 
sell it and pay for it as collections were made for it. Wit¬ 
ness told Wilson he would not take that responsibility, that 
he would have to sell that lumber to somebody that had re- 
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sponsibilitv, and Wilson loft. Wilson called him up from 
Philadelphia about two days later and asked him if he had 
sold the lumber and asked him if he would sell the lumber 
to the Mueller Coal & Lumber Company. Upon Wilson ad¬ 
vising him of the responsibility of this firm he told Wilson 
that he saw no reason whv such a sale could not be made. 
He looked them up. Wilson asked if lie could come to see 
witness, and upon advising Wilson that it would be I agree¬ 
able Wilson came over. Witness investigated the Mueller 
Coal & Lumber Company, and told Wilson that he would 
sell them the lumber and he sold the lumber to the Mueller 
Coal & Lumber Company at the price the lumber was for 
sale. (R. Yol. 11, pp. 1482, 1483.) 

He told Wilson the price over the telephone. He told 
Wilson on the latter's first visit here what he wanted for the 
lumber. (R. Yol. 11, p. 1483.) 

Wilson did not bring him $4,500, besides the check 
1407 for for $5,000, and he denies any truth to any of Wil¬ 
son’s statements regarding the payment of this 
$4,500.00. (R. Yol. 11, p. 1483.) 

He never heard of a refund to Wilson of some of the 
money until it was testified to by Wilson. (R. Yol. 11, p. 
1483.) 

With reference to the Calvin Robinson transaction 
witness stated that it was his dutv under the contract 
to sell the lumber for Philips & Stephens. That was his 
part of the partnership. He had to find purchasers for the 
lumber and find them as quick as possible, and purchasers 
who would stay purchasers and who would move the lum¬ 
ber off the Government property within the time it had 
to be moved, and pay for it; and he had to find tnen of 
honor and integrity who could not embroil Philips & 
Stephens in the Government inspection and in the tallying, 
which would lead to quarreling, cancellations and break 
Philips and Stephens. It was his duty to use his brains 
as best he could to find men who would take this lumber 
and put it into the retail channels of trade. (R. Yol. 11, 
p. 1484.) 

Calvin Robinson had been employed by his company for 
a number of vears. Robinson had been vice-president of 

• . i • 

J. L. Philips & Company up to the time of the Armistice, 
when Robinson decided to return to New York and resign 
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from witness’s company, wliicli Robinson did and went 
in business in New York. (R. Vol. 11, p. 1484.) 

Witness’s brother, E. R. Philips, was not in association 
with Robinson in Xew York. (R. Vol. 11, p. 1484.) 

Witness thinks he sought Calvin Robinson. lie witness 
went to Xew York two or three times during the time they 
were waiting on Hare’s signature for the contract. He 
saw a great many lumber men and he found no disposi¬ 
tion on the part of anybody to buy this large quantity of 
lumber amounting to 14.000,000 feet. It was after- 
1408 wards reduced to 10,000,000 feet, but at that time 
it was 14,000,000 feet, right in the one lump, in addi¬ 
tion to other lumber around Xew York. (R, Vol. 11, pp. 
14S4, 1485.) 

After Philips & Stephens had signed the contract he had 
Hare’s word that the Government would sign the con¬ 
tract. He could not arrange to deliver the lumber, but he 
was making arrangements to get this work started two 
weeks or ten days before the contract was finally signed 
by Mr. Hare. (R. Vol. 11, p. 1485.) 

Calvin Robinson was in the lumber business. Robinson 
had some money and had banking connections. Robinson 
married a girl whose father was quite rich and Robinson 
was able to finance himself to a reasonable extent, that is 
Robinson was trustworthy, but did not have sufficient 
money to buy this lumber. (R. Vol. 11, p. 1485.) 

Witness could not sell this lumber to the ordinary vards 
around Xew York and he had to get somebodv busv and 
Robinson was willing to talk it over. He and Robinson 
went to see the lumber and Robinson figured that he could 
move it. Robinson knew the trade and figured that the 
lumber could be gotten rid of and that he, Robinson, was 
willing to get busy and put this lumber into houses and 
construction and lumber yards; but Robinson’s trouble 
was that Robinson could not finance it. 

Robinson said he could not purchase all the lumber by 
himself. (R. Vol. 11, p. 1486.) 

There was a written agreement between Robinson and 
Philips and Stephens, but there was no written contract 
between himself individually and Robinson. (R. Vol. 11, 
p. 1486.) 
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The substance of the contract that he individually had 
with Robinson was simply that he put Robinjson to 

1469 retailing this lumber on a basis of a division of the 
profits. He, witness, was to finance it and Robinson 

was to have a salary out of it, and he thinks a thousand 
dollars a month, and that, with one third of the profits 
made practically a division of one-half the profits. He put 
Robinson to retailing this lumber and he and Robinson 
were to divide the profits over and above the cost of the 
lumber to Philips & Stephens and the necessary cost of 
retailing it. (R. Vol. 11, pp. 1486, 1487.) 

The lumber was finally sold by Robinson and required 
several months, he doesn’t know just how long, lie does 
not know how many transactions it required to get rid of 
the lumber. There must have been thousands of them. 
Robinson opened an office at Long Island and put salesmen 
to work and peddled it all over creation. (R. Vol. 11, p. 
1487.) 

The contract was signed February 25, 1919. He had gone 
over the matter with Robinson before and so when the 
contract was completed he went to New York immediately, 
lie had his plan mapped out and he told Robinson lie' would 
sell Robinson this lumber under this arrangement as he 
has described. (R. Vol 11, p. 1487.) 

The price had been agreed upon and everything. It was 
all set forth in the contract. The transaction between Rob¬ 
inson and Philips & Stephens was finally closed the day 
after the signing of the Philips & Stephens contract. He 
went to New York on February 26, 1919, the day after the 
contract was signed. (R. Vol. 11, pp. 1487, 1488.) 

His recollection is that the gross profit on the lurcher in 
the transaction between Robinson & Philips and Stephens 
was $90,000, and that Robinson paid him something 

1470 in the neighborhood of $45,000, as his part of the 
profits. He was Robinson’s partner in the sale of 

that lumber. (R. Vol. 11, p. 1488.) 

The $45,000 paid to him by Robinson was paid in cash. 
The payments were made in cash because he asked for the 
payments in cash. The reason for asking for the payments 
in cash was because a great many people wanted to buy the 
lumber, men that he had known who needed financing and 
who wanted him to join with them and permit them retail 
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the lumber. It was necessary to do that in certain instances 
and he wanted to do it, but he could only do it to the limit 
of his resources, and with people in whom he had complete 
confidence, and with whom he could enter into relationship 
and people that would do what they agreed to do. But be¬ 
ing limited that way he had to refuse a great many peo¬ 
ple, and he knew that if one knew that he was doing it with 
another, one would want him to do the same thing for him, 
and it saved embarrassment. He had no desire to conceal 
it from the Government or anybody else, except for that 
particular reason in the instances that he joined in the re¬ 
tailing of this lumber. (R. Yol. 12, pp. 1494, 1495.) 

The reason that he has just described for receiving and 
asking for payments in cash applies to Close, Xatwick and 
Daughertv and McKev transactions. Eitzcn-Touart never 
paid witness any money. The Daugherty-McKey transac¬ 
tion was in trade acceptances, endorsed by witness’s com- 
panv so that he could raise monev with his bank in New 
York as he wanted to finance that retailing. (R. Yol. 12, 
pp. 1495, 1496.) 

The so-called secret profits business that he has just 
explained applied alike to other transactions where he re¬ 
ceived cash instead of checks. (R. Yol. 12, p. 1496.) 
1471 All transactions were practically upon the same 
line. This lumber was not like new lumber at saw 
mills. It was stuff that was left over—lumber that had de¬ 
teriorated—and it was necessary to attempt different meth¬ 
ods in the retailing of it, different from what would have 
been done with ordinary lumber. So he had to find men 
that could handle it in that way, and with Natwick, Close, 
Daugherty and the others, it was all the same thing. He 
got a particular man to retail this lumber in which he 
joined in the financing, joined in the advice and counsel in 
aiding this man to do it, assumed the risk of loss and as¬ 
sumed the risk of any gain that might result from a higher 
market. In every instance he became responsible with the 
particular individual or individuals for losses as well as a 
participant in the profits. (R. Yol. 12, pp. 1496, 1497.) 

The amounts of money paid to witness were the retail 
profits in every instance. The purchase from Philips & 
Stephens was at wholesale. Then the expense of retailing 
and sorting went on and this was a part of the profit de- 
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rived from the retailing of the lumber. (R. Vol. 12, p. 
14 97.) 

As a result of this operation he thinks Nat wick paid him 
ten or eleven or twelve thousand dollars, somewhere there. 
He has not the exact figure. (R. Vol. 12, p. 1497.) j 

The Close transaction was identically the same. They 
had some profit and some loss in the final wind up of that 
and he thinks one half of the net profit was about $5,320, 
and some odd. There were two or three cars of lumber 
which had been rejected in which there was some loss in¬ 
volved, and he and Close agreed that witness’s half would 
be $5,000, and Close could use the odd amount to 
1472 wind up that particular portion. (R. Vol. jL2, pp. 
1497,1498.) 

The principal portion of the Daugherty-McKey lumber 
was the lumber at Nitro, W. Virginia, which was under the 
Philips & Stephens original contract, involving about eight 
million feet. It was out in the woods at a powder plant, cut 
to size for that purpose, and an unusual lot of low grade 
lumber, and he had been unable to dispose of it up to the 
end of the Philips & Stephens contract. The Philips & Ste¬ 
phens contract required that they should furnish shipping 
instructions for all the lumber specified by August lj, 1919, 
or they had to immediately remove it from Government 
property and pay for it. Finally on the 31st day ot July, 
the last day they had to issue shipping instructions they 
made an arrangement with Daugherty to take this ltimber 
off of their hands at the price Philips & Stephens \fanted 
for it wholesale and for Daugherty to retail it and lie wit¬ 
ness would join in the financing and participate in the profit 
or loss. It was rather a large quantity of lumber ajnd in¬ 
volved financing and he had his lines out pretty well in 
other directions so he asked Daugherty to give him three 
trade acceptances of the Daugherty-McKey Company for 
$10,000 each, by which he could, with the endorsement of 
his company arrange for money in New York and finance 
this deal if it became necessary, although they were paid 
later through the transactions by one of Daugherty’s com¬ 
panies’ checks on New* York and sent to witness’s bank 
in Nevr York as has been testified here. It was the differ¬ 
ence between them and the final adjustment of profits that 
was paid to him in cash, as he had asked Daugherty, and 
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liis recollection is that that was in the neighborhood of 
$12,000 in addition to the redemption of these trade accept¬ 
ances. (R. Vol. 12, pp. 149S, 1499.) 

1473 He madei the arrangement with Daughertv-AIcKey 
& Company through Air. Daugherty personally. 

Daugherty came to Washington and he saw Daugherty at 
witness's office. (R. Vol. 12, p. 1499.) 

There were two or three small quantities of lumber, some 
down on the eastern shore of Virginia, at Seven Pines and 
some at Pennimaii, Virginia, but the Nitro lumber was the 
large quantity and the lot that he was especially interested 
in as they approached the end of their contract. The Nitro 
lumber did not ultimately work out to 8,000,000 feet, but 
that was what the inventories and the contracts called for. 
The (lovernment had used part of it. (R. Vol. 12, p. 1499.) 

Daugherty and l AIcKey, lie thinks, paid $25.00 per thou¬ 
sand for the lumber at Nitro, the contract being entered 
into on July 21, 1919. (R. Vol. 12, pp. 1499, 1500.) 

Tlie price that Daugherty-AIcKey paid for the lumber 
was all the lumber was worth. He could not get anybody 
else to pay that amount for it. Only on the chance of a ris¬ 
ing market would it have been worth that much money, and 
the market was advancing and had been for about sixty 
days. It looked as though there was an opportunity in re¬ 
tailing it to make some money, as well as if things went 
wrong the opportunity to lose money. He would agree with 
Daugherty's testimony that Daugherty paid more for the 
lumber than it was worth. Daugherty told him that all 
the way through, but he insisted upon the price and 
Daugherty finally agreed to it. (R. Vol. 12, p. 1500.) 

Witness does not think that he received an amount in 
excess of the base price as of July 1, 1919, for that lumber. 
He thinks the amount as shown on the base price for that 
month was all Philips & Stephens could get for the 

1474 lumber. The price had been fixed so high that he was 
unable to get anybody to take the lumber at that 

price. (R. Vol. 12, p. 1500.) 

Daugherty-AIcKey & Company were not willing to take 
that lumber without his joining in the expenses, financing, 
risk, and so forth. They refused to take it without his help. 
(R, Vol. 12, pp. 1500, 1501.) 

AVith reference to the Eitzen-Touart transaction witness 
stated that the Old Hickory lumber was for sale and Philips 
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and Stephens received the inventories, and he had a great 
many copies of the inventories mimeographed as jhe did 
with all these lots of lumber. He sent the inventories 
through the mail to, he would say, fifty or seveijity-five 
lumber dealers, every reputable lumber concern in the Mis¬ 
sissippi Valley that his past experience told him mjight be 
interested. The inventories were enclosed in a letteij telling 
the lumber men to look over the lumber if thev w|ere in- 
terested; that he planned to be in Nashville at tlile Her¬ 
mitage Hotel on a certain day which he had fixed about two 
weeks ahead, and that he would be glad to see the 
men or any representative they cared to send there 
were-int erested in the lumber. He told defendant Mitchell 
A. Touart, Jr., and witness’s brother, defendant (Charles 
Philips, Jr., in New Orleans, after he had sold [them a 
small quantity of lumber in Texas, about the Old Hickory 
lumber. Touart and (diaries Philips, Jr., probably asked 
diim if there was anv other lots of lumber for sale and he 
told them about the Old Ilickorv lumber and the indentorv 
that was being prepared, and as soon as it was prepared 
that he would send them one of the inventories and if thev 


lumber 
if thev 


cared to go out and look at the lumber they could dep so and 
all tilings being equal, agree upon the price. He promised 
Touart and Charles Philips, Jr., that they would be given 
every opportunity to buy the lumber as anybody 
14-75 else would. He sent them one of these circulars 
and Touart and Charles Philips, Jr., and (jus Eit- 
zen were present at Nashville on the day that he w<js there. 
His witness's brother, Charles Philips, Jr., was to| become 
interested with Eitzen and Touart if they bought 1)he lum¬ 
ber. (R. Yol. 12, pp. 1501, 1502.) 

Charles Philips had been interested just before that with 
Eitzen & Touart in the purchase of three small lots of lum¬ 
ber in Texas. (R. Vol. 12, p. 1502.) 

He called the Old Hickory lumber to their attention in 
New Orleans just before he issued the inventory Covering 
the Old Ilickorv lumber. He discussed it with tlierJi at New 
Orleans. When they asked him if there was any more lum¬ 
ber for sale he said this lot would probablv be, that thev 

1 . • i * 

were preparing the inventory and on his return tjo Wash¬ 
ington as soon as the inventorv was readv, he would send 

65—5238, 5230 
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them a copv. Tie sent them a copy of the inventory after¬ 
wards. (R. Vol. 12, p. 1502.) 

When lie came to Nashville two weeks later, Eitzen & 
Tonart and Charles Philips were all there. There was 
very little response to the inquiries he had sent out. It was 
a lot of all sorts of lumber scattered over a great plant out 
there, part of it used and part of it not, hastily piled to¬ 
gether. The lumber men who had stocked this lumber for 

retail vards did not handle that sort of mixed lumber. 
* 

Only about four or five people were there—two or three 
Nashville people and two or three people from out of town, 
and one or two men from small towns nearby that wanted 
to buy just enough/ lumber to build a house or something 
of that sort, but there were not over four or five people out¬ 
side of Eitzen, Tonart and Charles Philips, Jr., who 
147b really seemed to be interested in the Old Hickory 
lumber. (K. Vol. 12, pp. 1502, 1503.) 

Thev staved at Nashville three davs. Thev went out to 
* * • •' 

the place and went over the lumber with various groups 
of men, most always together, in two or three automobiles, 
looked the lumber over and discussed it and its condition, 
how fast it could be loaded and what would be neeessarv 


to be done to load it. They came back to the hotel and 
went out the next day. Then he told them to get their 
figures ready and he was going to sell it to the man that 
would pay him the most money, to get their figures ready 
and let him have it in writing the next dav at twelve o’clock; 
that he would be iiii his room and they could bring written 
bids there, and to the responsible ones the man that paid 
the most money for it was going to get it. 

The Nashville Hardwood Company made a bid and some 
others that he does not recall just now, made bids and the 
Eitzen-Touart Company bid was in, and the bid of Eitzen- 
Touart was higher than any of the others. (R. Vol. 12, p. 
1503.) 

The bid of the Eitzen-Touart Company was $20.50 per 
thousand, as he recalls. The other bids ran from $15.00 to 
$18.00, and one bid he thinks was $19.50. He thinks the 
base price of that lumber was $20.00 per thousand. They 
agreed on the value of the lumber and he thinks Touart’s 
bid was $0.50 higher than the price that Philips & Stephens 
paid the Government for the lumber. (R. Vol. 12, p. 1504.) 
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He. sold the Old Hickory lumber to the Eitzen-Touart 
Company, in which his brother, Charles Philips, Jr., ^’as a 
partner. The Eitzen-Touart Company was ah ex- 
1477 port company of Pensacola, whom he had knowj 
a number of years. He knew the individuals, 
had bought and sold lumber for a long period of time 
them. In the purchase of this lumber in Texas—tin 
course, was interior business, and their business was an ex¬ 
port business. Touart had an office in New Orleans and 
when Touart, Charles Philips and Eitzen decided to handle 
this special business they organized a partnership. They 
told him about it and he knew about it. Charles Philips, 
Jr., had previously been employed by witness’s company, 
and with witness’s activities centering in Washington, his 
company was quiescent and doing nothing. So, hq gave 
Charles Philips permission to quit and join Eitzen-Touart 
for this particular purpose. (R. Vol. 12, p. 1504.) I 
The contract was made in the name of the Eitzen-Touart 
Company, a partnership, of Nashville, Tennessee, so as to 
distinguish it from the Eitzen-Touart Company, a corpora¬ 
tion, in the export business in Pensacola, as the Eitzen- 
Touart Corporation had nothing to do with the Old ifickory 
Transaction. (R. Vol. 12, p. 1505.) 

To the best of his recollection it took them at leastj 
to sell the Old Hickorv lumber. It mav have been fourteen 

• •' i 

months or mav have been eleven months, but it ran itato the 
latter part of the following spring and summer. (R. Vol. 
12, p. 1505.) 

He personally knows that Charles Philips, Jr., Actually 
was in charge of the business of selling the lumber, (diaries 
Philips was actually in charge of their Nashville office as 
the head man with supervision over Arnett and the men 
that were shipping the lumber, keeping the books, paying 
Philips & Stephens for the lumber, carrying on the corre¬ 
spondence, and selling the lumber. Each (time he 
147S happened to see Charles Philips there, and that is 
witness’s general knowledge of it. Before the pur¬ 
chase of the Old Hickory lumber Charles Philips’ lnjnne was 
in New Orleans. Jackson, Tennessee, where the O^d Hick¬ 
ory Plant was located is just a suburb of Nashville,[Tennes¬ 
see. (R. Vol. 12, pp. 1505, 1506.) I 

Charles Philips moved from New Orleans to Nashville 
to take charge of the superintendence of the sale oif the Old 


a vear 
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Hickorv lumber. Charles Philips lived in Nashville until 
the contract was concluded. (P. Vol. 12, p. 1506.) 

As to the Wootten transaction witness stated that he sold 
the Wootten Lumber Company three or four different lots 
of lumber. 

He remembered the transaction in which A\ ootten bought 
either $10,000 or $11,000 worth of stock from him in the 
Southern Lumber i& Timber Company. The purchase of 
this stock by Wootten from him was made long after 'Woot¬ 
ten purchased that lumber. The lumber transactions were 
over with and had nothing to do with this stock purchase. 
(P. Vol. 12, pp. 1506,1507.) 

Wootten bought and paid for a certain amount of stock 
in the Southern Lumber & Timber Company after all the 
sales had been made and completed and paid for, and it was 
an entirely distinct thing. It had nothing to do with the 
lumber transactions. (IL Vol. 12 , p. 1507.) 

As to the Herrell transaction witness stated that he had 


no interest whatever direct or indirect in defendant Poland 


Perry's participation in the profits with the defendant Lee 
L. Herrell in anv of the Herrell transactions. Perrv never 
paid witness a cent of that money and never agreed to pay 
him any part of it. (P. Vol. 12, p. 15f)7.) With further 
reference to the Eitzen-Touart transaction witness stated 


he did not participate directly or indirectly in the Eitzen- 
Touart Old Hickory transaction. Charles Philips did not 
pay him any part of the money that Charles Philips 
1479 got out of that transaction. (P. Vol. 12, pp. 1507, 
1508.) 

A good manv months after the Old Hickorv lumber had 
been sold to the Eitzen-Touart Company, Charles Philips, 
Jr., purchased stock from him in the Southern Lumber & 
Timber Company. This transaction had no relation what¬ 
ever with the sale bv him of the Old Hickorv lumber to 


Eitzen-Touart and Charles Philips. It had not been men¬ 
tioned at that time or at any time prior to the sale of the 
Old Hickory lumber to them. (P. Vol. 12, p. 1508.) 

J. L. Philips & Company was a small corporation under 
the laws of the State of New York. The laws of New York 


require the maintaining of an office in New York, separat¬ 
ing the capital for tax purposes. He had thought with the 
war over he would reorganize his company in Florida where 
J. L. Philips & Company operated, making it a much larger 
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company, so as to expand liis business as he hadjdone in 
the past, lie had this in mind all the time that he was in 
Washington looking after tliis work. He was approach¬ 
ing the end of this work in Washington in December, 1919, 
and lie wrote his attorneys in Jacksonville, Kay, Adams and 
Ragland, outlining to them what lie wanted to do, tb create 
this new corporation, and asked them to please ask| the de¬ 
partment in Florida if there was on their records a cor¬ 
poration called the Southern Lumber & Timber Company, 
so as not to conflict, and if there was such a company, he 
would adopt the name American Lumber Company. Mr. 
Kay had previously told him that if he organized another 
company not to use his personal name because he might 
want to sell it or might die, and as the corporation went on 
it was never advisable. So they found they could use the 
name and a charter was prepared. He explained it to his 
own organization, J. L. Philips & Company, wliat it 
1480 was, to his head men, telling them that he ] roposed 
to take them right into it and see that they got a 
proper working interest in it, the idea being as they had 
always done, to sell them some stock on credit to be paid 
for out of their earnings, in addition to their salary. So, 
Mr. Yancey and Mr. Fellowes, two of his men in Jackson¬ 
ville signed this application with him for the charter. It 
was published, he thinks, for four weeks, and the application 
made and the charter granted. Mr. Kav notifibd them, 
called the organization meeting in Kay’s office and they held 
their meetings there and organized. Then he began the 
transfer of J. L. Philips & Company’s business into that 
corporation, liquidating one into the other. He sold the 
physical property, the plant they had at Kissimmee, Flor¬ 
ida, to that company. The assembly plant of J. L, Philips 
& Company was located at Kissimmee. He sold that prop¬ 
erty to the Southern Lumber & Timber Company for one 
hundred and some thousand dollars, put the deed on record 
and transferred the lumber that they had on hand, and then 
began the intercompany liquidation of one into the other, 
collecting its accounts and substituting Southern Lumber 
& Timber Company for it so they could bring one com¬ 
pany in and dissolve it and proceed with the new company. 
(R. Vol. 12, pp. 1508-1510.) j 

The Southern Lumber & Timber Company purchased the 
plant at Kissimmee from J. L. Philips & Compaq for its 
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cost to J. L. Philips & Company, which was something* over 
$100,000, and proceeded to enlarge that plant, putting in 
more modern machinery, extending its dry kilns, expending 
money to make it a more complete plant. The Southern 
Lumber & Timber Company operated for nearly two years. 
It paid its taxes. It paid its income taxes which are 

1481 on record showing the business it did during those 

vears. It was well known. It had a bank account. 
•> 

It was partly mingled with Philips & Company, as they 
liquidated the one, and were using Philips & Company’s 
credit to establish the concern until the people they dealt 
with could understand that this was the new company. 
There was more or less inter-relationship, Philips & Com¬ 
pany being wholesale selling people. The wholesale buyer 
buying lumber at the saw mill to be shipped to a customer 
does not always want his customer to know from whom the 
lumber is obtained, and so instructs them to ship the lumber 
in the name of the wholesale buyer. This continued for 
sometime until J.i L. Philips & Company finally was dis¬ 
solved. (R. Yol. 12, pp. 1510,1511.) 

The Southern Lumber & Timber Company owned no 
standing timber. (K. Vol. 1*2, p. 1511.) 

The plant at Kissimmee covered as much ground as this 
court house. There were lumber sheds for the storage of 
lumber, verv large brick drv kiln 100 feet long, electric 
piling machinery for piling the lumber into the dry kiln 
and taking it out, sorting machinery for distributing it 
afterwards, planing machines for planing it, other machines 
to work up the leavings into laths and shingles, re-saws and 
the skids that you unload lumber on, side tracks, and elec¬ 
tric lights to light up the whole plant at night. There was 
a complete modern plant with modern machinery, the best 
that they could buy. (R. Yol. 12, p. 1512.) 

As to the Sullivan transaction, the witness stated that 
the Air Service had what was given in the contract as ap¬ 
proximately 22,000,000 feet of lumber that had been pur¬ 
chased by them and declared surplus and placed under this 
contract. A portion of it was cheaper grades of pine 
lumber used for crating, and the other was lumber 

1482 cut to make airplane struts, cut to fractional sizes, 
not standard building sizes. In the ordinary busi¬ 
ness the lumber would be 4 x 4, 2 x 4 or 4 x 6, and this was 



UNITED STATES OF AMERICA. 


1003 


cut 2Vi x 3!i, providing for ripping to make the struts of 
airplanes, and not commercial sizes. (R. Vol. 12, p. 1513.) 

That lumber was described in the schedule attached to 
Sales Contract No. 1, as an estimated amount of 22,000,000 
feet. (R. Vol. 12, p. 1513.) ! 

The final delivery of that particular lumber wasl around 
16,000,000 feet. lie first knew of the shortage when de¬ 
fendant Frank T. Sullivan made his claim on Philips & 
Stephens to deliver to him, Sullivan, this quantity of lum¬ 
ber, and he ascertained that the shortage amounted to 
about 5,000,000 feet. (R. Vol. 12, p. 1514.) 

The hardwood was thereafter substituted for the short¬ 
age in the softwood by tlie War Department in response to 
his claim and demand for the delivery of the softwood, and 
as a result of the negotiation the War Department delivered 
to him for substitution under his Contract with Sullivan 
about 4,000,000 feet of hardwood. (R. Vol. 12, j?p. 1514, 
1515.) 


The price to be paid by Sullivan for the hard\yood was 
fixed by two people appointed by the War Department 
because he was not a hardwood man. George M. (jhambers 
was selected by the Air Service and a Mr. Lawlqr, a man 
in the Director of Sales Office, was selected by the Director 
of Sales, and these men fixed the prices. The prices fixed 
by these men were the prices paid subsequently jby Sulli¬ 
van. (R. Vol. 12, p. 1515.) j 

Frank T. Sullivan paid Philips & Stephens for the lum¬ 
ber and Philips & Stephens paid the Government. (R. 

Vol. 12, p. 1515.) | 

1483 His dealings with Magness antedated his dealings 
with Sullivan. Magness came to Washington to pur¬ 
chase part of the air service lumber located in the area 
around New York. lie told Magness that the lujnber was 


pleted in- 
when the 
the latter 
le agreed 


not for sale then, that they did not have the com 
v«it ori.es as yet, and he would let Magness know 
lumber was for sale. lie notified Magness and 
came here and he and Magness negotiated, and ' 
to sell Magness about one half of this lumber, beinjg roughly 
about what was in the New* York area—approximately one 
half of it. That was in July 1919, and the hardjvood sub¬ 
stitution was in April, 1920, and that was also before Sul¬ 
livan’s bid and the Sullivan contracts that he jmade the 
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latter part of July, 1919. lie notified Magness that lie was 
ready to sell this lumber. Magness came here and witness 
thereupon telephoned Sullivan. lie had previously told 
Sullivan lie would let Sullivan know when lie was ready to 
sell the lumber. Sullivan had been down here in the mean¬ 
while. Sometime prior to that Sullivan came to his office 
and wanted to purchase this lumber and he told Sullivan 
that they had it for sale and it belonged to Philips k 
Stephens, but that the War Department was correcting 
its inventories, due to their settlements with the people at 
the plants, an interdepartmental thing, and it was not ready 
for sale then, and he would let Sullivan know when it was. 
So lie telephoned Sullivan at Buffalo sometime the latter 
part of July, 1919, that this lumber was now in shape and 
he was ready to sell it and Sullivan came to Washington. 
(R. Yol. 12. pp. 1515, 1516.) 


Tie thinks that Sullivan met Magness in his office in 
Washington. He thinks lie told Sullivan when Sullivan 
wanted to purchase this lumber, and when he asked 
1484 Sullivan how much Sullivan wanted to buy, that it 
was a larger quantity than Sullivan had thought and 
involved a good deal of monev and financing, and he told 
Sullivan that he had talked to other people and that he had 
committed himself, all things being equal and the price 
being equal, to sell Magness a part of this lumber. Apart 
from making this statement to Sullivan he had nothing to 
do with the partnership afterwards formed between Sulli¬ 
van and Magness. He introduced Sullivan k Magness to 
one another and they discussed competition. (R. Yol. 12, 
pp. 1516, 1517.) 

He did not suggest any partnership between Sullivan and 
Magness. He thinks he suggested to them that they could 
get together as to division of territory and their own com¬ 
petition in selling, and as to how the piles could be divided. 
He suggested that they talk that over in cooperation, be¬ 
cause he did not want any trouble of his own with the Gov¬ 
ernment or anybody else in the deliveries. (R. Yol. 12, 
p. 1517.) 


He thinks that both Sullivan and Magness told him 
when Sullivan came to buy the lumber that Sullivan and 
Magness had joined forces and were going to jointly take 
all the lumber if he would sell it to him in the name of 
Sullivan. (R. Yol. 12, p. 1517.) 




UNITED STATES OF AMERICA. 1005 

When lie traded with Sullivan and Magness the market 
was looking better and each different kind of lumber car¬ 
ried a different price and, of course, he had his own prices, 
these base prices, in mind, and he jockeyed with them and 
finally got their prices on a basis that they paid Philips 
& Stephens eighty-eight thousand and some odd jdollars 
more than the prices that the lumber had been apjpraised 
at and which Philips & Stephens were obligated to pay the 
Government as of the first of July, 1919. That thirty 

1485 days had made that much difference in the market. 
(R. Vol. 12, p. 1518.) 

There was no change in the base price between July 1st 
and the end of July, 1919. (R. Vol. 12, p. 1520.) 

It took about at least eighteen months from July 1919, 
to retail the lumber that was sold to Sullivan, or to Sullivan 
and Magness. It ran through, 1919, and practically all of 
1920, and may have gone into the spring of 1921. (R. Vol. 
12, p. 1521.) 

No part of the money representing Magness’ part of the 
profit of the partnership between Magness and Sullifan was 
paid over to him by Sullivan. Some of Magness’ money 
was paid to him under these circumstances,—some two or 
three months after the sale to Sullivan, Magness, who had 
been a partner of his for twenty years, except during the 
war period, had repeatedly talked to him about a reorgani¬ 
zation of their business after the war. The Magness money 
that was paid to him was for stock in the company he was 
to organize, namely the Southern Lumber & Timber Com¬ 
pany. (R. Vol. 12, p. 1521.) 

Magness subscribed for or agreed to pay for $109,000 of 
stock in the Southern Lumber & Timber Company. (R. 
Vol. 12, p. 1521.) 

His brother, E. R. Philips, was a partner of Magness’ 
and was to take a portion of Magness’ $100,000 worth of 
stock in the Southern Lumber & Timber Company. (R. 
Vol. 12, pp. 1521, 1522.) 

Sullivan paid money to him on account of these trans¬ 
actions in this way,—Magness told him that he, Magness, 
wanted to buy the stock in the Southern Lumber & Timber 
Company out of Magness’ earnings so far as they went 
in the partnership that Magness had with Sullivan 

1486 and gave a written order to Sullivan about Septem¬ 
ber or October, 1919, to pay the balance of the money 
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due Magness in the Sullivan-M agues* partnership arrange¬ 
ment to him, and Sullivan sent him the checks which went 
into his bank. (R. Vol. 12, p. 1522.) 

In the final settlement villi .Magness there was about 
$200,000 paid to witness by Sullivan. It ran over $200,000, 
and he made a refund to Magness when lie delivered the 
stock certificate to Magness. He has not the exact figures. 


(R. Vol. 12, p. 1522.) 

Witness collected from Sullivan around $40,000 in ex¬ 
cess of the $200,000 making the total payment to Magness 
about $240,000. He accounted to Magness for all amounts 
in excess of the $200,000. lie had Magness’s receipt for it. 
(R. Vol. 12, pp. 1522, 1523.) 

Mr. Magness came with him as a lumber man back in 
1904 or 1905, and was with his company and a partner in 
his company until the panic of 1908. when they had a great 
many failures, and Magness separated from his company 
and went with the Southern Pine Company of Georgia. 
Magness was associated with him in all about ten to fifteen 
vears and practicallv grew up in the business under him. 
(R. Vol. 12. p. 1523.) 

The same way yitli his brother E. R. Philips. E. R. 
Philips came with him as a youngster. (R. Vol. 12, p. 


The same way with his brother, Charles Philips, Jr. He 
and Charles Philips, Jr. had been in business from the 
beginning of the business careers connected with him. (R. 
Vol. 12, p. 1523.) 

1487 Arnett came with him later. (R. Vol. 12, p. 1524.) 

The Eiteuj-Touart people had nothing to do witli 
the Southern Lumber & Timber Companv. (R. Vol. 12, p. 

1524. ) 

None of the funds or money paid to him under the trans¬ 
actions such as the Nat wick, Close and Daughertv-McKev 
transactions came from any other source than the retail¬ 
ing of these respective lots of lumber. So far as he knows, 
none of these transactions had anything whatever to do 
with the wholesale lumber price of lumber at the time he 
sold these various lots of lumber. (R. Vol. 12, pp. 1524, 

1525. ) 

The average price obtained for the lumber Philips & 
Stephens sold was ,$23.00 per thousand for all of the pine 
lumber and other lumber under the contract except the 
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little quantity of culls and broken lumber. That is ex¬ 
clusive of the hardwood except one lot of poplar that has 
been testified to. (R. Vol. 12, p. 1525.) j 

The partnership arrangements with the several lumber 
men that he testified to were made by him individually 
and he did not do it as Philips and Stephens. (R. \ ok 
12, p. 1525.) 

The following thereupon occurred: 

Q. 1 will ask you if you kept from Mr. Stej hens the 
fact that you were in and did go into these several trans¬ 
actions as a partner? A. Oh, no; Mr. Stephens knew it. 

(J. You mean he knew of the transactions generally? A. 
lie knew of my partnership and participation in the re¬ 
tailing of this lumber as a necessary part of our [business, 
disposing of it. 

Q. But did not know of the amounts or figures; A. Xo. 

That did not concern him. 

1±S$ Q. Did he ever complain about that? A Xo. (R. 

Vol. 12, p. 1526.) 

Witness had nothing to do with the grading and classify¬ 
ing of the lumber. (R. Vol. 12, p. 1526.) 

Upon cross examination of defendant John L. Philips 
by counsel for defendant Fidelity & Deposit Company of 
Maryland, the witness testified as follows: 

The arrangement between Philips & Stephens and the 
Government covering the hardwood lumber was in the 
form of a letter, that is an amendment. The paper is in 
evidence and whether one would call it a contract or not 
he would not undertake to saw The paper is dated April 
22, 1920. (Plaintiff’s Exhibit Xo. 181.) (R. V|>1. 12, p. 

1527. ) 

The witness was shown defendant F & D Exhibit Xo. 1, 
being a preliminary draft of the bond and testified that 
that is the bond that was handed him by the Director of 
Sales of the War Department. (R. Vol. 12, pp. 1527, 

1528. ) 

That bond was drawn by Mr. Schultz, the legal man in 
the office of the Director of Sales. After the bond was 
handed to him he took it to the representative of the bond¬ 
ing company, Mr. Price, saying that this was tlid bond to 


1003 


JOHN L. PHILIPS ET AL. VS. 


be executed, and delivered it to Price with a note and left 
it. (R, Vol. 12, p. 1523.) 

A correction appearing on this bond with $500,000 writ¬ 
ten in ink is his handwriting, and was agreed to and he put 
the figure “25tli” as the date Director of Sales Contract 
Xo. 1 was made. (R. Vol. 12, p. 1528.) 

Upon cross examination of defendant John L. Philips by 
counsel for defendant Charles Philips, Jr., the witness 
testified as follows: 


Mr. Yancey and j\Ir. Fellowes associated with him joined 
with him in the application for the charter of the South¬ 
ern Lumber & Timber Company, under the laws of 
1489 the State of Florida. lie knows the signature of H. 

H. Yancey and has seen Yancey write. (R. Vol. 12, 
p. 1529.) 

The witness was shown a photostatic copy of the signa¬ 
ture on what purported to be an application for the char¬ 
ter of the Southern Lumber & Timber Company, certified 
by the Secretary of the State of Florida, and testified that 
that is the signature of 11. II. Yancey. (R. Vol. 12, pp. 
1529, 1530.) 

He is acquainted with the signature of Mr. Fellowes and 
identified Fellowes signature to the application for the 
charter. (R. Vol. 12, p. 1530.) 

Thereupon, counsel for defendant Charles Philips, Jr., 
offered in evidence the proposed charter of the Southern 
Lumber & Timber. Company, which was offered in evi¬ 
dence as defendant Philips’ Exhibit Xo. 7. (R. Vol. 12, 

p. 1530.) 

(This exhibit was also offered in evidence in connection 
with plaintiff’s Exhibit Xo. 7(>, and theretofore offered in 
evidence.) 


Upon cross examination of defendant John L. Philips 
by counsel for defendants Mitchell A. Touart, Jr., and 
Lottie Eitzen, Executrix, of the estate of Gus Eitzen, de¬ 
ceased, testified as follows: 


The witness identified a letter of April 17, 1919, from 
J. L. Philips and John Stephens by J. L. Philips to the 
Eitzen-Touart Company, Hibernia Bank Building, Xew 
Orleans, Louisiana, relative to the lumber at Fort Sam 
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Houston, Laredo and Brownsville, Texas, which wa|$ offered 
in evidence by counsel for defendants Mitchell A. Touart, 
Jr., and Lottie Eitzen, Executrix, of the estate of Gus 
Eitzen, deceased (R. Yol. 12, p. 1531), and hereinbefore set 
out. 

Neither Gus Eitzen nor M. A. Touart, Jr.,|had any 
1490 connection with the Southern Lumber &! Timber 


1532.) 


Company, either jointly or singly. (R. Yol. 12, p. 


Upon further cross examination of defendant jJohn L. 
Philips by counsel for defendant Charles Philips, Jr., the 
witness testified as follows: 

He knew his brother, Charles Philips, Jr., was interested 
with Eitzen and Touart in the Texas transaction, and he 
was at Touart’s office one day and Touart told him that he, 
Touart, had $10,000 for Charles Philips, Jr., and asked 
him if he would take it over to Charles Philips, Jr., and he 
said he would. He did, and took this $10,000 to Charles 
Philips, Jr. (R. Yol. 12, p. 1532.) 


Upon cross examination of defendant John L. Philips by 
counsel for plaintiff the witness testified as follows: 

Philips & Stephens bought the lumber at a base price 
fixed to govern during* each month for all lumber ordered 
shipped during* that month. They bought it outright at 
that price, and when it was loaded on cars it was theirs. 
Either he or Stephens might thereafter do with the lumber 
as they pleased. (R. Yol. 12, p. 1533.) 

His construction of paragraph 2 of Article 6 of jDirector 
of Sales Contract No. 1 is exactly as it reads, that any lum¬ 
ber invoiced at a delivered price where either the Govern¬ 
ment or Philips & Stephens were concerned in the freight 
out of the price, that the Government could select either 
the net, after the freight was deducted, or the base price of 
these particular invoices where freight was concerned, 
Philips & Stephens to furnish the invoice and the freight 
receipt as set forth in the clause. The Government was 
concerned under that clause with any price fixed at a point 
other than the location, a base point a hundred miles 
1491 from there, or a delivered price fixed at that point 
would be shown on the invoices of Philips & Stephens 
and the Government in order to get the base price at the 
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point the lumber was located wanted to be sure that after 
this freight was deducted it had not lowered the base price. 
In such a case the Government might get more than the base 
price, the intention being that Philips & Stephens could not 
make any protit in estimating freight, that the Government 
was entitled to the price at the base point or the price at 
delivery point which was the base point plus the freight, and 
in estimating if it did not work out the Government as¬ 
sumed no risk as tp loss, and if there was any question, it 
was a question only in estimating freight and not in the 
price of the lumber. (R. Vol. 12, pp. 1534, 1535.) 

As to how the Government could lose in any event if they 
were to get the base price depends upon which base one 
used—the base where the lumber was located or the base 
where it was going to. He has alreadv defined the base 
price as having an accepted trade meaning and as the place 
where the lumber was located. (R. Vol. 12, p. 1535.) 

The following thereupon occurred: 


Q. Now, in fixing these base prices, the base price was 
a price at the pro.jct, I understand? A. Oh, no: the base 
price is the price li’xed at wherever the lumber is located. 
You could fix a base price for lumber yonder and fix a base 
price after you get- it over here; it depends on where you 
fix the base price. 

Q. Did you not explain yesterday that the base price 
was based on the accessibility of the particular lot of lum¬ 
ber, that in order to sell it it was necessary to add 


1402 freight to the base price? A. To add frei; 


that particular base price to make a base price from 


von dor. 


Q. So lumber located in an inaccessible place would take 
a lower base price than lumber located on a railroad line? 
A. Oh, yes, because it would be necessary to transport it. 

0. So, in order to fix an accurate base price it should be 
fixed with reference to the location of each particular lot 
of lumber? A. Yes, sir. 

Q. Was that done as to the Government lumber sold 
under this contract? A. The price was fixed for all of this 
lumber at the point at which it was located, yes, sir. 

Q. Were not all points in certain districts combined and 
one base price fixed for combined points? A. Within cer¬ 
tain geographical areas for the same grade of lumber it 
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was, yes. That is, that applies as to the lumber uucjler the 
contract itself. If a new lot was added the contract pro¬ 
vided that that should be fixed forthwith. (R. Vol. 12, p. 
1536.) 

The base prices were fixed, however, by grouping all 
projects within a certain area, and the projects within a 
certain area took the same base price if the freight and 
the situation corresponded. (R. Vol. 12, p. 1537.) 

The witness identified base prices fixed by George M. 
Chambers for the month of April, 1919. (Plaintiffs Ex¬ 
hibit No. 6.) 

It is a fact that the base prices for lumber located in 
Maine, Vermont, Massachusetts, Connecticut, Rhckle Is¬ 
land, New York, Pennsvlvania and New Jersev were 
1493 grouped in one group A base price fixed for all 
lumber located in those states applies to all tl^e lum¬ 
ber that was on any projects within that particular terri¬ 
torial group. (R. Vol. 12, pp. 1537, 1538.) 

He does not know what George M. Chambers represented 
to the Government; that he, Chambers, was fixing a mini¬ 
mum price, and that the lumber would probably be sold 
by Philips & Stephens at a higher price He does know 
that Chambers knew that lie, Chambers, was fixing a fair 
market price for this lumber as it was located. He does 
not know that Chambers’ idea of these base prices wjas that 
they were minimum base prices. (R. Vol. 12, p 153)3.) 

The base prices were fixed for the various grades of 
lumber as known to the lumber trade. 

The grades of lumber in Southern pine are No. 2 com¬ 
mon, No. 1 common, B. and A., firsts and second^ clear, 
quartered sawed. That applies to inch lumber. Then in 
two inch lumber there is no 1 common dimension, No.j 2 com¬ 
mon dimension, square edged and sound lumber, merchant¬ 
able lumber, prime, export prime; three corners heart, all 
heart, and dene, heart. (R. Vol. 12, p. 1539.) 

The base prices were fixed for No. 2 common afid any 
occasional piece that might be a little better. (R. Vol. 12, 
p. 1539.) 

The witness testified over the objections and exceptions 
of counsel for defendants that there was no base price 
fixed for No. 1 common nor for B grade, nor for A grade, 
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nor for firsts and seconds. No base price was fixed for 
anything- that was not there. (R. Vol. 12, pp. 1539, 1540.) 

There was a price fixed for the various grades as to 
dimensions that were there. (R. Vol. 12, p. 1540.) 

He graded the lumber at these various points only 
1494 to look at it in piles to see what it consisted of in 
order to appraise the price. The actual inspection 
of the lumber when it was loaded out on the cars was done 
by Government inspectors that he never saw and had 
nothing to do with. (R. Vol. 12, p. 1540.) 

He was familiar with the kind of lumber that the Gov¬ 
ernment purchased. He sold none of the lumber to the 
Government. The lumber was bought bv the Government 


as No. 2 common. The Government bought heart lumber 
and timbers and firsts and seconds and everything else, but 
not for this purpose, where this lumber was located. (R. 
Vol. 12. pp. 1541, 1542.) 

He cannot answer whether the lumber that was trans¬ 


ferred or sold to him under the Philips and Stephens con¬ 
tract was purchased by the Government as No. 2 common 
because lie did not buv it. He knew generally what kind 
of lumber the Government bought during the war, but as 
to any specific department of the Government, he does not 
know. (R. Vol. 12, p. 1542.) 

No. 2 common and better is a common expression where 
any lumber is sold as No. 2 and better, if there is an occa¬ 
sional better piece it goes in and it offsets some piece that 
raav be below grade. Lumber cannot be technically in- 
speeded to the line; a piece might technically be below and 

another technically aboye, and so one savs No. 2 common 

» * • 


and that takes it all in. (R. Vol. 12, p. 1542.) 

The base prices were fixed only in two grades, namely No. 

2 common and better and culls. Had they found any other 

•• •' 

lumber of another grade that price would have been fixed. 
(R. Vol. 12, p. 1543.) 

He did not sort the lumber to look for other grades. It 
was never there so far as he knew. The inspector’s 
1495 reports never showed it. (R. Vol. 12, p. 1543.) 

He guesses that he knew George M. Chambers ap¬ 
proximately twenty years. Chambers was a clerk in the 
lumber agent’s department of the Baltimore and Ohio 
Railroad Company for a few years, about 1905 or 1906, 
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1544.) 
bers clif- 


aiul then went in business for himself. Tie liad hot seen 
Chambers for five or six years before he met Chambers 
here, but lie had known Chambers for twenty years. He 
had never had any business transactions with Chambers 
in his life except in connection with Director of Sales Con¬ 
tract No. 1, that he recalls. (R. Vol. 12, pp. 1543, 

Speaking generally, he supposes he and Cliaml 
fered over the base price to be fixed for every lotj of lum¬ 
ber, but their differences were normal and mild. He and 
Chambers knew the business and did not differ more than 
to show the other fellow what their opinion was and get 
the other fellow’s opinion and just do it in a common sense 
way. He and Chambers never differed enough tc) amount 
to anything. He knows that Chambers discussed with a 
great many lumber men the market conditions, the ideas 
of those lumber men, etc., but he does not consider that 
differing in the sense of calling in a third party. (R. Vol. 
12, pp. 1544,1545.) 

Philips and Stephens did not settle for any lot df lumber 
with the Government; that is to say, they did rjot settle 
with the Government for the lumber at Camp Miljls or Old 

as such. 


new, the 
received 


Hickory for instance, the Nashville powder plant, 

Philips & Stephens never paid, as far as he kp 
Government anything. 88% of every dollar they 
from their customers as shown on those invoices was de¬ 
posited in the Treasury of the United States. Tljiat is the 
only way he can answer the question as toj whether 
1496 Philips & Stephens paid to the Governmeiit ninety 

davs after their invoice to their customs trie invoice 
%■ 

price less twelve per cent for each shipment. (R. Vol. 12, 
p. 1545.) 

Philips and Stephens furnished to the Government, from 
time to time, a statement of invoices, and accompanied this 
with checks for the payment of those invoices, less 12%. 

They sent the Government a check for whatever there 
was ninety days after the lumber had been shipped from 
the projects or approximately ninety days. Philips & Ste¬ 
phens deposited in the Treasury 88% of everything they got 
from every customer up to that time. As far as he knows 
that was the fact as to every invoice of lumber Philips and 
Stephens got under the contract. (R. Vol. 12, p. 1546.) 

66—523S, 5239 
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Philips & Stephens were entitled to their money coming 
back to them to the extent that they had deposited in the 
Treasury any money in excess of the base prices. His 
word would not be “rebate” for that, and so he does not 
know how to answer the question as to whether he was en¬ 
titled to a rebate from the Government after making those 
payments. He would call it a settlement; a settlement had 
never been made. (K. Yol. 12, p. 1546.) 

Philips & Stephens had no claim to prepare against the 
Government. They expected that automatically the Gov¬ 
ernment would calculate and refund to them the excess pay¬ 
ments over the invoice prices when settlement was made 
which excess payments stands out in his mind as $200,000. 
(E. Yol. 12, p. 1547.) 

The procedure under the contract required the base price 
to be shown on every invoice sent to the Director of Sales. 
(R. Yol. 12, p. 1547.) 

The witness was shown a file of invoices with settlement 
sheet, and asked if he did not identify these as one of the 
settlements made with the Government on the invoices at¬ 
tached to the settlement sheet. He stated, “I identify these 
papers not as a settlement sheet. This is what they de¬ 
posited in the Treasury covering these papers, I presume”. 
(R. Yol. 12, p. 1548.) 

1407 These papers seem to lie carbon copies of invoices 
that went to the auditor of the Eastern Finance 
Zone, and similar copies that went to the bonding com¬ 
pany and half a dozen others, but were not the two copies 
that showed the base price and the basis of settlement as 
set forth in the methods of procedure in use by the War 
Department. He did not identify these papers as a settle¬ 
ment of invoices that went to the Finance Office as he did 
not know where they went. He was not in charge of that. 
(R. Yol. 12, pp. 1548, 1549.) 

He considered everything that he said and did to be en¬ 
tirely consistent with the paper entitled “Procedure to be 
Followed in Execution of the Lumber Contract”. (Plain¬ 
tiff’s Exhibit No. 116.) (R. Yol. 12, pp. 1549, 1550.) 

He considered his: construction of the contract consistent 
with paragraph 6 of this procedure providing as follows: 
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4 ‘At ninety days or other time of payment the purchaser 
shall deposit in the depository designated by the Director 
of Sales the amount as indicated by the invoice for each lot 
shipped, or in the event that the Director of Sales shall 
elect to receive the base price for any lot and shall so notify 
the purchaser, in that event the purchaser shall deposit 
such base price less commission.” (R. Yol. 12, p. 1$50.) 


Philips & Stephens deposited all of the funds in accord¬ 
ance with that provision and in accord with the bonding 
company in the Treasury of the United States. That 
phrase as to elections which was put in so it would be 
1498 accepted was never exercised, but Philips & Ste¬ 
phens deposited under that every dollar jhey re¬ 
ceived for this lumber less the 12^, and received the cer¬ 
tificates of deposit for that. (R. Vol. 12, p. 1551.) 

He recalled a letter of June 6, 1919, addressed by him to 
Lt. Col. E. E. Garrison, enclosing an outline off routine 
operations under the contract theretofore introduced in evi¬ 
dence as plaint ill’s Exhibit No. 11. (R. Yol. 12, p. 1551.) 

The following thereupon occurred in connection with said 
plaintiff’s Exhibit No. 11: 

Q. I will ask you whether or not these statements are 
consistent with your construction at that time of j the con¬ 
tract (reading): “Our money settlements are made direct 
with the Director of Finance on basis of the invoices fur¬ 
nished him.” That did not affect your interpretation of 
the contract ? A. 1 think if vou will read the whole thing 
and not pick out one clause you will find it winds up “in 
accordance with Director of Sales Contract No. 1.” 

Q. (Reading:) “We sell the lumber direct to thje lumber 
trade and issue instructions to the officer in charge of the 
lumber, sending same through the Ordnance Department 
and the proper channels. 

“On receipt of these instructions the officer in charge of 
the lumber loads the lumber as instructed by the buyer and 
sends certificate of contents of car to us on forms jprovided 
bv the Director of Sales.” 

“We in turn invoice the lumber to the buyerl sending 
copies of our invoice to the Director of Sales, Director of 
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Finance, officer in charge of projects, and chief of 
1499 bureau owning the lumber. Our money settlements 
are made direct with the Director of Finance on basis 
of the invoices furnished him.” That did not affect your 
construction of the contract at that time? A. Oh, no. 

Q. You thought fliis was entirely in harmony? A. 88 
per cent of every invoice—that has got nothing to do with 
the final settlement. 

Q. That was not a final payment? A. Xo; you cannot 
make final payment on anything until the contract is con¬ 
cluded. 

0. So when vou sav “our monev settlements are made 

v * I * * 

direct with the Director of Finance on the basis of the in¬ 
voices furnished him”- A. (Interposing.) In accord¬ 

ance with Director of Sales contract Xo. 1. 

(j. That may have meant you were paying the Govern¬ 
ment too much? A. We were not paying them anything. 
We owed the Government for the lumber at that place and 
we deposited in the Treasury everything we took in, until 
we got to the time when we came to see how much we owed 
them- 


Q. And this was merely a deposit- 


— i!/. Merelv a de- 
posit. It says so there. It was a deposit in the Treasury. 
(R. Vol. 12, pp. 1551, 1552, 1553.) 


Philips Stephens might owe the Government a lot of 
money. If they had sold below the base price they would 
have owed the Government money, so this was not ob¬ 
tained for this lumber. (R. Vol. 12, p. 1553.) 

The following thereupon occurred: 

1500 Q. Then, how about this statement on the pro¬ 
cedure enclosed: “Philips & Stephens pay Director 
of Finance for the lumber on basis of the foregoing invoice 
under the terms of the contract with the Director of Sales.” 
A. Under the terms of the contract with the Director of 
Sales,—he was the contracting officer and he had the invoice 
with the base price on it. 

Q. So you did not pay the Director of Finance for the 
lumber? A. Xo; he did not have anything to do with it 
It was a depository. 

Q. Xotwithstanding this procedure? A. That procedure 
was the routine thing that went through our office, and was 
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substantially correct, and was in accordance with every¬ 
thing, I thought; and I still think so. I cannot say any¬ 
thing more about it. It was worked out by our book¬ 


keepers, and we followed it, and the money was peposited 
in it, and I think it is entirely consistent with my position. 
(R. Vol. 12, pp. 1553, 1554.) 


The bookkeepers handled the checks sent to th| Finance 
Office of the War Department. lie had nothing tp do with 
the financing. Philips & Stephens followed whatever they 
were told to do. (R. Vol. 12, p. 1554.) 

The witness was shown a copy of a letter of April 17, 
1919, addressed to Philips & Stephens by T. S, Schultz, 
and having reference to deposits of money (Plaintiff’s Ex¬ 
hibit 5). and asked where those checks were sent and the 
witness stated that he would say this was a routine letter 
that came to Philips & Stephens and it was acted on and 
they did everything they say. As far as he personally 
having anything to do with the bookkeeping end, he 
1501 does not know but it seems to him to be perfectly 
al- right. (R. Vol. 12 , p. 1554.) 

He imagines that there was no money actually paid to 
Col. Iloffman, Director of Finance, and he thinks the money 
was deposited in the Treasury, and the certificates turned 
over to Col. Hoffman. He does not think Hoffman was the 
collecting man. He thinks the Treasury was the collecting 
end. (R. Vol. 12, p. 1555.) 

The witness’ attention was called to the reference in 
plaintiff’s Exhibit 5 to “payments” and not to “cjleposits”. 
and said “that does not mean anything”. (R. Vol. 12, p. 
1555.) j 

The witness identified a letter of August 20, 11919, ad¬ 
dressed by him to the Director of Aircraft Production (be¬ 
ing plaintiff’s Exhibit No. 10), and the following thereupon 
occurred: 


Q. I find in paragraph 4 it says: 

“Upon receipt by us from the lumber man at the plant 
of the original and duplicate shipping reports, we make up 
invoice against the buyer, as per attached copy of form, and 
we send a copy of this invoice to 

(a) Director of Sales. 

(b) Director of Finance. 
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(c) Department of Chief (your office). 

(d) District Chief in charge of plant.” 

The letter goes on to sav: 

“These invoices are numbered by us consecutively, com¬ 
mencing with one from each plant, and these numbers cor¬ 
respond with the serial numbers shown on the shipping re¬ 
ports, show the plant, location and point of shipment. 

“5. Under the contract we are obligated to pay the 
1502 United States for the lumber within ninety days from 
the date of the loading. 

“A few days prior to the expiration of this ninety days 
we prepared on the attached form, called ‘statement of 
payment of invoices ? , a list of the invoices due and payable 
on a certain date. 

“This form shows the serial number of invoice, the num¬ 
ber referred to above and the date. 

“This form, with our check for the amount, goes to the 
Director of Finance and copy of the statement goes to each 
of the same parties to whom copies of the invoice has been, 
sent.” 


Did you regard that as consistent with the construction 
that you placed on that contract? A. Entirely so. Maybe 
J can shorten this bv saving right now that I admit freelv 
that we paid into the Treasury 88 per cent of the amount 
of everything we got on account until the completion of 
the projects in the contract. (R. Vol. 12, pp. 1555, 1556.) 


The witness was shown a letter of March 19, 1919, ad¬ 
dressed by him to the Director of Sales, enclosing a form 
of invoice (plaintiff fs Exhibit Xo. S), and asked if the fol¬ 
lowing language was in entire harmony with his construc¬ 
tion placed on Director of Sales Contract No. 1. 


“As shipping notices or inspection certificates for a car 
of lumber is forwarded to us from the project we will make 
up invoice against the purchaser from us as per attached 
form. 

“You will note that this form shows the serial number 
and the project and which department has jurisdiction; the 
shipping point; the date shipped; the car number and ini¬ 
tials, and to whom shipped and the destination. Fol- 
1503 lowing that will come the detailed tally of the lumber 
at the invoice price showing the total amount of 
money we collect from our customer. 
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u We will make a number of copies of this invoice and on 
all copies (but not on the original) we will show at the 
boltom the deduction of 12 per cent in accordance with the 
contract, and the amount due the United States and the 
day on which the payment is due the United States.” 

“It is our idea that one of these copies should be fur¬ 
nished to the Director of Sales and one copy to the chief of 
the department (Construction, Ordnance, Aircraft, etc.) 
and a copy to the officer in charge at the project. 

“Permit us to say here that this may not be necessary 
and may not conform to your idea and is merely h thought 
or suggestion on our part. 

“These copies of inyoices will carry all the information 
necessary in connection with eyery shipment and if they 
are kept in numerical order they will constitute a perma¬ 
nent record.” 

“Second. At stated periods, say eyery ten days, we will 
make up a statement showing these serially invoiced num¬ 
bers for each project covering the invoices that are or will 
be due within ninety days as per attached form,’ 1 (R. Yol. 
12, pp. 1557, 1558), and stated “entirely so. It states right 
through in accordance with the contract, and thope partial 
payments deposited in the Treasury are not filial settle¬ 
ments. (R. Yol. 12, p. 155S.) 


He not only endeavored to sell this Government lumber 
at the best possible prices that could be obtained for it, but 
he frankly thinks he did. That endeavor was made for 
the benefit of Philips & Stephens after the base price had 
been fixed. (R. Yol. 12, p. 1558.) 

1504 He supposes that he did represent to th|e Govern¬ 
ment that he was selling this lumber at the best 
possible prices. (R. Yol. 12, p. 1558.) 

The following thereupon occurred: 

Q. What interest did the Government have ii}i the fact 
that you were selling this at the best possible pfices? A. 
What do vou mean bv that? 

Q. What interest did the Government have it\ the fact 
that you were selling the lumber at the best possible prices? 
A. The Government did not have anything to do with our 
selling it, after the base price had been fixed, if the base 
price was high enough; their sole interest was to see that 
we were selling it as high as the base price so that we would 
not go broke and be unable to pay them. 
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Q. My question was why did you make such representa¬ 
tions to the Government, that you were selling at the best 
possible prices, if the Government was not interested in 
your activities any further than the base price? A. Well, 
there was general conversation; the industry wanted to 
know about this lumber, that prices were not being cut on 
this lumber, and the question was constantly asked me 
about it, how we were getting on with it, and I suppose I 
said to everybody, including Government people, undoubt¬ 
edly I said it to Government people; I didn’t make any 
representations to the Government that we were selling 
this lumber at the bjest possible prices with any thought in 
their minds, or mine, that thev were interested in it anv 
further than that a fair market price had been fixed as the 
base price, and if we psold it below the base price we had 
to pay them and we lost: above the base price they had no 


interest bcvond the successful carrivng out of the contract. 


(R. Yol. 12, pp. 155S, 1559.) 


1505 The office of Philips & Stephens made what they 
called progress reports showing the projects and 
progress Philips & Stephens were making, and generally 
kept the Government in touch with how they were carrying 
out their contract. These reports showed sales made by 
Philips & Stephens, the amount of lumber that had been 
sold up to that time or something of that sort. He does 
not recall any reports made to the Government as to ex¬ 
actly how they sold the lumber, except the invoices. He 
does not think the prices received were set out in these re¬ 
ports. They may have from time to time made a report as 
to what the Government had received on the average for 
the lumber sold for them up to a certain time, but he does 
not recall any reportever made as to what they were receiv¬ 
ing for any particular sale. (R. Yol. 12, pp. 1568, 1569.) 

He does not think Philips & Stephens from time to time 
explained the situation with reference to the sales of lum¬ 
ber, or the market, or give the Government to understand 
that Philips & Stephens were getting the best prices possi¬ 
ble for this lumber. Philips & Stephens kept the Govern¬ 
ment posted, and told the Government that Philips & Ste¬ 
phens were selling lumber to the best advantage and pro¬ 
tecting the industry in moving the lumber as fast as they 
could, but Philips & Stephens did not go each day and tell 
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the Government that they were selling the lumber the best 
they could or anything of that sort that he recalls. (E. 
Vol. 12, p. 1569.) 

Thereupon, the witness was shown a letter dated May 17, 
1919, written by him to the Director of Sales (plaintiff’s 
Exhibit No. 17, and heretofore set out in full), which wit¬ 
ness recalled and testified that this letter deals entirely with 
the Brunswick lumber over which complaint was 
1506 made to the Salvage Board about the possibility of 
confusion with the Essex complaint down thefe. The 
complaint was from the Colonel, that he had sold the lum¬ 
ber to Mr. Coleman, and it was passed to him to find out 
who Mr. Coleman was. He made a general comprehensive 
report at the time to the Cincinnati Salvage Board, who 
had jurisdiction of the lumber. The Colonel wanted to sell 
it to the Atlanta people to build a village down there, and 
was going to join these people in the exploitation! of this 
property, resign from the Army and go into some develop- 
ment of real estate down there. (R. Vol. 12, pp. 1569. 
1570.) 

He was showing the Director of Sales that he was mak¬ 
ing the best possible disposition of the lumber for the 
United States to Philips and Stephens, and for Philips and 
Stephens themselves. 

The witness’ attention was called to paragraph 7 of the 
letter of May 17, 1919, reading as follows: “When the en¬ 
tire quantity lias been invoiced we feel sure that the 
average price will be entirely satisfactory to yoju”, and 
testified that this does not atfect in any way his cjonstruc- 
tion of Director of Sales Contract No. 1. Philips and 
Stephens say there the base price, the price they paid the 
United States for the lumber, will be satisfactory and he is 
quite sure it was. (R. Vol. 12, p. 1570.) I 


The witness’ attention was called to a letter of 


June 21, 


1919, written by him to Captain George M. Chambers, 
(plaintiff’s Exhibit No. 16), and stated that he is familiar 
with that letter; that it deals with the complaint o|f Bruns¬ 
wick, Georgia, and places where they wanted to hold back 
the lumber and handle it themselves, and so forth. The War 
Department asked him to investigate those things and 
make the report complete. (R. Vol. 12, pp. 1570, 
1571). 
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1507 Of the Brunswick lumber one million feet was ex¬ 
ported to England—more than three-fourths of it 
was sold and shipped to a Chicago lumber yard, and six or 
eight carloads as he recalls it was sold to Daugherty- 
McKev. lie cannot recall the exact quantity. There were 
two or three carloads of top flooring left after it was all 
over, which he persuaded Lee TIerrell here in Washington 
to buy. (R. Yol. 12, p. 1571.) 

The witness’ attention was called to the following lan¬ 
guage in said letter of dune 21, 1919, with reference to the 
Brunswick lumber, reading as follows: “We appraised the 
value of the lumber and sold it above the base price to the 
best advantage possible”, and when asked why the Govern¬ 
ment was interested in that fact under his construction of 
the contract, testified that the Government was interested 


in a fair market price in fixing a base price which Philips 

and Stephens paid the Vnited States, and then Philips and 

Stephens marketing it to the best advantage that they 

could for themselves. If they sold it above the base price 

they made a profit and if they sold it below they took a loss. 

Of course, thev did the best tliev could with the lumber and 

• • 

wanted the industry to know they were not cutting prices 
anywhere. (R. Yol. 12, p. 1571.) 

The winess’ attention was called to a letter of June 5, 
1919, from him to Hr. Schultz (plaintiff’s Exhibit No. 20), 
with reference to Director of Sales Contract No. 1, which 
the witness identified as having reference to the Gilmerton 
lumber. (R. Yol. 12, p. 1572.) 

The witness’ attention was called to the last paragraph 
of said letter of Julie 5, 1919, reading: “Under the circum¬ 
stances and condition as outlined above we think this lum¬ 
ber was sold for a fair market price and to the best 
150S possible advantage, and we are endeavoring to have 
it loaded out”, etc., and the following thereupon 
occurred: 


Q. Now, the “best advantage” that you were talking 
about—vou mean L/e Lest advantage to the industry? Was 
that the idea? A. Oh, no: T meant the best price. 

Mr. Douglas: You meant what? 

The Witness: I meant the best price we could get for it. 

Q. Did you mean to the best advantage of the Govern¬ 
ment? A. Why, certainly it was to the best advantage of 
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the Government to get the market price fixed for llifir lum¬ 
ber, once it was sold, without any more to do with it. 

Q. But were you not getting the best price--V. I was 

getting that for Philips and Stephens. 

Q. You were getting that for Philips and Stephens? A. 
For the period you speak of t was, when I was sailing it 
for Philips and Stephens after we had taken it from the 
Government. Prior to that time we fixed the best price we 
could at the time we fixed it. 

Q. And the base price represented the best pride to the 
Government? A. At that time. 

Q. And any margin over that the Government would not 
be interested in at all ? A. Xot at all—nor below. Had the 
market gone down $2 a thousand it might have busied us. 

O. And when von said that vou were selling this lumber 
to the best advantage as appears in those letters.youmeant 
to the best advantage of Philips and Stephens? A. Abso¬ 
lutely. We were the purchasers of the lumber, and 
15Of) { was working for myself and Stephens after we had 
taken the lumber from the Government at a fair 
price. But it was a joint interest, of course, because the 
Government at the time when it was sold, they were not 
getting any movement or clean-up or saving expense. It 
was to everybody's interest. (R. Vol. 12, pp. 1572-1574.) 

The witness’ attention was called to a letter of April 17, 
1919, from him to the Eitzen-Touart Company (Philips Xo. 
S), which he identified. (R. Vol. 12, p. 1574.) 

The witness’ attention was called to a statement in this 


letter that Philips and Stephens are disposing of this lum¬ 
ber to the best advantage to the Government and the lum¬ 
ber industry, and testified that, of course, they were. The 
contract, provided that; that is what they did from the 
start—gave all they could for the lumber, and then Philips 
& Stephens tried to make a profit out of it for tlibmselves. 
The best advantage to the Government did not bnlv con- 
corn the price. It covered a great saving of lumber in the 
loading and taking it off at Gilmerton when they dealt with 
the rental of the land and all that sort of thing. There 
were advantages to the Government, where thousands of 
soldiers were employed and where the labor dost itself 
amounted to more than the lumber. (R. Vol. 12, p. 1574.) 

The witness was asked who was responsible for the rules 
that were adopted for the inspection and grading of the 
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Air Service softwoods under the Philips & Stephens con¬ 
tract, and testified that Philips and Stephens sold the lum¬ 
ber under the same grade that the Air Service bought it, 
on what the lumber actually was so far as they knew how 
the Government bought it. There were no rules at 
1510 all. Philips and Stephens sold the lumber as it was 
and specified the grade in the contracts. They had 
no rules at all. (R. Vol. 12, pp. 1575, 1576.) 

Thereupon, the witness was shown a letter of September 
30, 1919, from him to the Aircraft Service which he testi¬ 
fied is his letter, dealing with scrap lumber. 


This letter of September 30. 1919. from Philips and 
Stephens by J. L., Philips relative to instructions sent by 
the Air Service to District Lumbermen and Inspectors in¬ 
terpreting specifications of Air Service lumber, was 
offered in evidence by counsel for plaintiff and admitted 
as plaintiff’s Exhibit Philips Cross Xo. 9 (R. Vol. 15, p. 
2095), and is as follows: 


J. L. Philips and John Stephens, 70S Thirteenth Street 

Northwest, Washington, D. C. 


Aircraft Service, 

Washington, D. C. 


September 30, 1919. 


Attention Capt. Clias. S. Shotwell. 

Dear Sir: 

Reference: Director of Sales Contract Xo. 1. 

Subject : Sale Xo. 646—Interpretation of Specifications. 

I have before me your letter of September 22d, enclosing 
copy of instructions sent by you to district lumbermen and 
inspectors, interpreting specification of lumber under sale 
#646, for their information. 

This seems to be in good order and in accordance with 
the contract, except paragraph #4, which I beg to explain 
as follows: 

You appreciate the fact that lumber under four 
1511 inches in width is not lumber except thickneses of, 
one inch. 

A strip 1 x 2 or 1 x 3 in standard lengths, 8 to 20 
feet, where dressed, can be used for flooring, ceiling or 
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other lumber purposes. The same piece under fivb feet 
is, of course, not suitable for use as lumber. 

Lumber thicker than one inch, namely, 1-1/4" in thick¬ 
ness and thicker, namely, 1-1/2", 1-3/4", 2" and up by less 
than four inches wide, is simply trimmings and edgings 
and not suitable for lumber use even though longejr than 
five feet. | 

Therefore, our agreement in the sale of this lum|ber as 
to this particular point, is as follows: 

All pieces four inches and wider and five feet and longer 
are iobbo measured as lumber. 

All pieces shorter than five feet regardless of width are 
to be classified as trims or edgings and the quantity is to 
be determined on basis of railroad scale weight after cars 
are loaded. 

All pieces of dressed lumber one inch or less in thick¬ 
ness bv two inches or wider in width bv five feet or longer 
in length are to be classified as lumber and measured on 
the actual dimensions where they are in merchantable 
sizes. 

All pieces less than four inches in width and fr^m one 
and a quarter inch up in thickness by five feet or| longer 
are to be classified as trims or edgings and the quantity is 
to be determined on basis of railroad scale weight after 
cars are loaded. 

The onlv difference between this agreement and vour 
interpretation as set forth in your letter mentioned above 
is as regards small rough edgings from one and a quarter 
inches thick and thicker by less than four inches in width 
bv five feet and longer, which, as vou can readilv 
1512 appreciate is simply edgings and cannot b^ classi¬ 
fied as lumber. 

Will vou kindlv instruct vour district lumbermen! and in- 

m/ * * 

spectors to this effect as applies to paragraph #4|of your 
circular letter of September 19th? 

Thanking you, we are 

Very truly yours, 

J. L. PHILIP^ AND 
JOHN STEPHENS, 
Bv J. L. PHILIPS, 

m/ 


(Sgd.) 
JLP :SK. 
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The witness was shown a letter of September 22, 1919, 
from the Director of Air Service to Philips & Stephens, 
enclosing copies of instructions to District Lumbermen 
and Inspectors interpreting specifications of Air Service 
lumber, which the witness identified as the letter to which 
the letter of September 30, 1919, written by him, (plain¬ 
tiff's Philips cross Exhibit 9) is in reply. (R. Yol. 12, 
p. 157C.) 

This letter of September 22, 1919, was thereafter offered 
in evidence by counsel for plaintiff and admitted as plain¬ 
tiff's Philips’ cross Exhibit Xo. 10 (li. Yol. 12, p. 1570), 
and is as follows: 

Material Disposal & Salvage, Lumber Branch. 

Office of the Director of Air Service. 

CPC/AL. 

September 22, 1919. 

Philips and Stephens, 

70S 13th St. N. W., 

Washington, D. C.: 

Sale =040—Interpretation of Specifications. 

1. There are inclosed two copies of instructions to Dis¬ 
trict Lumbermen and Inspectors, interpreting specification 

of Sale #040—Pine, Douglas Fir, Spruce and llem- 
1513 lock, these are for your information and copies are 
also being sent today to all District Lumbermen and 
Inspectors. An endeavor will be made to send these out 
in the future with: instructions on each delivery. 

2. Two copies are today being sent to Mr. Frank T. 
Sullivan. If you should desire other copies for your office 
or desire to have copies for purchasers, this office will be 
glad to send you as many as may be required. 

Bv authoritv of the Director of Air Service. 

0. G. HALL, 

Colonel , A. S ., Chief 
Mate rial Disposal & Salvage Division . 
By E. T. BERN ART, 

Major , A. S. y Acting Chief Sales Section. 

S-Incls. 


The witness was shown a circular of September 19, 1919, 
from the Director of Air Service addressed to District 


UNITED STATES OF AMERICA. 


1027 


Lumbermen and Inspectors relative to the grading rules 
which refers to the “essential portions of grading rules 
which apply and the proper interpretation of each portion 
prescribed by Philips and Stephens, agents for the War 
Department”, and asked whether this was the enclosure 
contained in the letter of September 22, 1919 (Plaintiff’s 
Philips’ Cross Exhibit Xo. 10), and the witness (testified 
that he could not positively identify it as the enclosure. 
(R. Vol. 12, p. 1577.) * ‘ | 

1514 Thereafter this circular or letter of Septejnber 19, 
1919, was offered in evidence by counsel for [plaintiff 


and admitted as plaintiff's Philips’ Cross Exam 
(R. Vol. 15, p. 2095), and is as follows: 

War Department, Bureau of Aircraft Productioi 

ington. 


Sept. 19 

Material Disposal & Salvage Division, 

Lumber Branch: 

CPC/JMR/on. 

From: Office of the Director of Air Service. 

To: District Lumbermen and Inspectors. 
Subject: Sale #040—Softwoods Lumber—Interj 
of Grading. 


Xo. 11 


, Wasli- 


, 1919. 


notation 


i 

1. For the information of inspectors on Sale ifk>46, and 
realizing that there may be a difference of opinion as to 
some parts of specifications, the Lumber Branch herewith 
gives the essential portions of grading rules which apply 
and the proper interpretation of each portion, pi-escribed 
by Philips and Stephens, agents for the War Department. 

2. “Spruce and Fir #2 Clear and better (‘ 

West Coast Lumbermen’s Association rules), 4" a| 
by 5' and longer. All spruce below grade of 
and better which is sound and is 4" and wider ajid 5' and 
longer is to be classified as merchantable.” The “G” list 
is the Standard Schedule and Grading Rules for export 
shipment of the Pacific Lumber Inspection Bureau. That 
portion which applies on this specification follows: 


C” list, 
nd wider 
2 Clear 
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“Bough Green Clears Douglas Fir. 


Xo. 2 Clear and Better Flat and/or Edge Grain, up 
to and including 2 inches in thickness, must be sound 
lumber, well manufactured. Will allow slight variation 
in sawing, light colored sap, one-eight the width and one- 
quarter the thickness and length; in addition will allow 
narrow pitch pockets each not over 4 inches in length, if 
not extending through the thickness of the piece or tight 
pin knots, if not in clusters. Three defects allowed for each 
12 linear feet, based on 8-inch widths 12 feet long. 

Dimensions 3 to 6 inches thick, 4 to 10 inches wide, must 
be sound lumber,! well manufactured. Will allow slight 
variation in sawing, light colored sap, not exceeding 
one-quarter face or edge and one-half the length; in ad¬ 
dition will allow narrow pitch pockets, each not over G 
inches in length, if not extending through the thickness of 
the piece; or tight knots, if not in clusters, each not ex¬ 
ceeding one inch in diameter, when appearing on one side 
and corresponding half of edges. Three defects, pitch 
pockets and or knots allowed for each 12 linear feet based 
on 3" x 8" 12 feet long. 

Thicker and/or wider stock must be sound lumber well 
manufactured. Will allow slight variation in sawing, 
light colored sap on corners not exceeding three inches on 
face and edge; in addition will allow narrow pitch pockets, 
each not over 6 inches in length, if not extending through 
the thickness of the piece; or tight knots, if not in clusters, 
2 inches and less in diameter, varying according to the 
size of the piece, when appearing on one side and corre¬ 
sponding half of edges. Three defects, pitch pockets and /or 
knots, allowed for each 12 linear feet. 

Defects in all cases to be considered in connection with 
the size of the piece and its general quality. 


1516 


Merchantable. 


This grade shall consist of sound, strong lumber, free 
from shakes, large loose or rotten knots and defects that 
materially impair its strength; well manufactured and suit¬ 
able for good substantial constructional purposes. 

Will allow slight variation in sawing, sound knots, pitch 
pockets and sap on corners, % the width and V 2 the thick¬ 
ness or its equivalent. Discoloration through exposure to 
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elements or other than black sap, shall not be deenqed a de¬ 
fect excluding- lumber from this grade, if otherwise con¬ 
forming to merchantable grade. Defects in all ca^es to be 
considered in connection with the size of the piece and its 
general quality. In timbers 10 x 10 inches and over sap 
shall not be considered a defect.” 

“Rough Clear Green Spruce. 

No. 2 Clear and better flat and/or edrje grain up 1o and in¬ 
cluding 2 inches in thickness, must be sound lumber, well 
manufactured. Will allow slight variation in sawing and 
light colored sap not exceeding one-fourth the wjdtli and 
one-half the length, in addition will allow narrow pitch 
pockets each not over 4 inches in length, if not extending 
through the thickness of the piece, or tight pin knots, if not 
in clusters. Three defects, pitch pockets and/or knots 
allowed for each 12 linear feet. Based on piece S inches 
wide and 12 feet long. A two-inch piece 24 feet or longer 


may have one larger knot equivalent to diametei 
pin knots and showing on one or two surfaces, 
placed that the shortest cutting will be at least 10 


provided residue of 


piece is practically free fr 


defects. 


• to three 
when so 
feet long 
om other 


Dimensions 3 to 0 inches thick 4 to 10 ind-hes wide 


1517 must be sound lumber, well manufactured, >jvill allow 
slight variation in sawing and light colored sap one- 
fourth the face and edge and one-half the length j in addi¬ 
tion will allow narrow pitch pockets, each not over 6 inches 
in length, if not extending through the thickness of the 
piece; or tight knots, if not in clusters, each not Exceeding 
one inch in diameter, when appearing on one side and cor¬ 
responding half of edges. Three defects, pitch pockets and/ 
or knots allowed for each 12 linear feet. Based on 3x8, 
12 feet long. Larger and smaller sizes in this group may 
contain defects in proportion. A piece 24 feet pr longer 
mav contain one larger knot, showing on one or two sur- 
faces, if so placed that by cutting it out the shortest cutting 
will be at least 10 feet long, provided residue of piece is 
practically free from other defects. 

Thicker and/or wider stock must be shewn luifiber, well 


67—5238, 5239 
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manufactured. Will allow slight variation in sawing and 
light colored sap one-fourth the face and edge and one-half 
the length; in addition will allow narrow pitch pockets, each 
not over 6 inches in length, if not extending through the 
thickness of the piece; or tight knots, if not in clusters two 
inches or less in diameter and varving according to the 
size of the piece, when appearing on one side and corre¬ 
sponding half of edges. Three defects, pitch pockets and/ 
or knots allowed for each 12 linear feet. A piece 24 feet or 
longer may contain one larger knot, showing on one or two 
surfaces, if so placed, that by cutting it out, the shortest 
cutting will be at least 10 feet long, provided residue of 


piece is practically — from other defects. 

In edge grain material it must be understood that knot 

defects will follow the width of the piece or nearly so and 

in fiat grain i material the same mentioned defects 

1518 will follow the thickness of the thickness of the piece 

or nearly so. 

* 

Defects in all cases to be considered in connection with 
the size of the piece and its general quality. 

Enumerated defects allowed in any one group are in¬ 
tended to be descriptive of the poorest piece allowed.” All 
stock below grade of Merchantable fir and spruce, is classed 
as culls, similar to the same class for pine and hemlock 
culls. 


:>. “Pine and Hemlock: Pine and Hemlock are to be in¬ 
spected for grade of #2 Common and/or better for Yellow 
Pine under rules of inspection of Southern Pine Associa¬ 
tion, and all lumber falling below this grade is to be classi¬ 
fied as rejected or cull lumber, and accepted by buyer as 
such.” Description of grades follows: 


“No. 2 Common Boards. 


No. 2 common boards , dressed one or two sides; No. 2 
shiplap grooved roofing, D. & M. and barn siding will admit 
knots not necessarily sound; but the mean or average 
diameter of any one knot shall not be more than one-third 
of the cross section if located on the edge, and shall not be 
more than one-half of the cross section if located on the 
edge, except that no knot, the mean or average diameter of 
which exceeds 4 inches should be admitted; worm holes, 
splits one-fourth the length of the piece, wane 2 inches 
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wide or through heart shakes, one-half the length of the 
piece; through rotten streaks */> inch wide one-fourth the 
length of the piece, or its equivalent of the unsound red 
heart; or defects equivalent to the above. 

A knot hole 2 inches in diameter will be admitted, pro¬ 
vided the piece is otherwise as good as Xo. 1 Conjmon. 

Miscut 1-inch Common Boards which do not fall below 
%-incli in thickness shall be admitted in X6. 2 Corn- 

1519 moil provided the grade of such thin stock is other¬ 
wise as good as Xo. 1 Common.” 

"No. 2 common dimension mav contain crook of 2-inches 

in 2 x 4 16 feet and %-inch less in each additional 2-inches 

in width up to and including 2 x 12—16 feet. Lengths longer 

or shorter than 16 feet may contain crook in proportion to 

the above, and may have knots not necessarily sound, which 

do not occupy more than one-half of the cross-section at 

any one point if located at the edge of the piece, nor more 

than two-thirds of the cross-section if -Located awav from 

%> 

this edge; smaller, loose, hollow or rotten knots ttyat do not 
weaken the piece more than the knots aforesaid; frill admit 
rotten streaks, shake, wane, worm holes, split i|ot to ex¬ 
ceed one-quarter the length of the piece, and other defects 
which do not prevent its use without waste. 

Miscut 2-inch Common stock which does not fall below 
l l /> inches in thickness, or %-inch scant in w^dth from 
standard size, shall be admitted in Xo. 2 Comfnon, pro¬ 
vided such pieces are in all other respects as good as Xo. 1 
Common at point of miscut.-’ 

4. “All lumber (pine, fir, spruce, hemlocl') less than 4" 
wide and/or 5' long is to be classified as scrap lujnber, and 
as it is impossible to tally or check this scrap lumber, the 
quantity is to be determined on basis of railroad scale 
weight after cars are loaded on bases of 3,000 lbs. per 1,000 
feet B. M. for spruce and 3,300 lbs. per 1,000 feet B. M. for 
pine, fir and hemlock.” This class is to take care of all 
stock which is commonly classed as scrap and includes all 
lumber under 5' long regardless of cross section dimen¬ 
sions. (Lumber under 4" wide but over 5' long will not be 
included as scrap but will be measured and graded in ac¬ 
cordance with specifications. Minimum dimensions 

1520 to be measured, rather than weighed, will be 1" x 2") 
Amended 10/2/19. 
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5. Although resawn or lumber In process is to be taken 
only at option of purchaser, Philips and Stephens have 
agreed that such lumber will be taken and classified simi¬ 
larly to new lumber, measured on its actual dimensions, 
where it is in merchantable sizes; in other words, anything 
but firewood. 

6. The desire of the Air Service is to clean up all the 
softwoods lumber at each plant at one time and inspectors 
should keep this in mind to see that no odd lots are left 
behind, as sale covers all stock of Douglas fir, pine, spruce 
and hemlock. 

By direction of the Director of Air Service. 

C. G. HALL, 

Colonel A. S. A ., Chief Material 
i Disposal Salvage Division. 

By CHAS. S. SHOTWELL, 

Captain , A. S., Chief Sales Section. 

1521 Sale =546, Softwoods Lumber. 

Interpretation of Specifications ,. 

Change in Grading. 

Par/e —, top of page, Portion of Paragraph “4”, Middle 
of line Si.r, reading “Lumber under 4" wide but over 5' long 
will not be included as scrap, but will be measured and 
graded in accordance with specifications, Minimum dimen¬ 
sions to be measured, rather than weighed, will be 1" x 2". 

This will be superseded as follows: 

“Pieces under 4" in width but 5' or more in length, will 
be classified as lumber where the thickness is 1" (or less in 
the case of dressed lumber), and will be measured the mini¬ 
mum width so considered being 2". All pieces less than 
4" in width but over 1" and less than 4" in thickness shall 
be considered as scrap, regardless of length that 5' or 
longer being classified as trimmings or edgings and the 
quantity determined on basis of rails and scale weight 
after cars are loaded similar to specification for other 
scrap lumber. 

October 2, 1919. 

1522 The witness was asked as to whether he remem¬ 
bers any discussion with Mr. Cronk of the Air Serv- 
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ice with reference to the rules for the grading of l\ir Serv¬ 
ice lumber, and testified that he remembers some discussion 
in the Air Service, and he took those narrow scrips that 
were too narrow for ordinary lumber, and lumber that was 
cupped and warped, and thinks they had to make!a special 
grade to cover that. There also had to be a special pro¬ 
vision made for the lumber that had ends cut off in making 
propellers, and resulted in short blocks. He has no doubt 
that he has discussed that with everyone that was in the 
Air Service, who was interested. (R. Vol. 12, pp. 1577- 
157S.) 

Thereupon, the following occurred: 

Q. I would like to ask you what was your interpretation 
of article 12 of the contract, which is as follows: 

‘ 4 Tlie purchaser shall from time to time and whenever 
requested furnish to the contracting officer statements and 
reports on the progress of the performance of this con¬ 
tract and full information of all factors relating to per¬ 
formance hereunder. The purchaser agrees at all times 
to do all things necessary to protect and conserve the best 
interests of the United States.” 

What was your interpretation of that clause? A. Just the 
same as it would be in any other contract in the world, 
where people mutually agree to do things. If f made a 
contract with you to do certain things I would expect you 
lo report to me, and the last clause is simply thjat one of 
the parties agrees to do all the things necessary jo protect 
the best interests of the other party. Of course |liat is an 
honorable dealing in the contract, and it is found in 
1523 every Government contract that I ever saw, and I 
think it ought to be in every contract. 

Q. If you were buying this lumber why shouldj you con¬ 
serve the best interests of the United States? 

Mr. Ferguson: Objected to as argumentative. 

The Court: Objection overruled. I think he h&s a right 
to ask him that. 

Mr. Douglas: Of course we are familiar with the deci¬ 
sions of the courts, that that would not affect the rights of 
the parties one way or the other. 
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Mr. Ward: You took him all over that ground. 

Mr. Douglas: 1 did not take him over one inch of that 
ground, not one word of that. I knew, and 1 think every- 

O / 7 

bodv else knew, that it adds nothing to the duties ot the 
parties, and subtracts nothing from them. 

The Court: I overrule the objection. 

Mr. Ferguson: We note an exception. 


The question was repeated by the reporter as follows: 

“If vou were having this lumber whv should you con- 
serve the best interests of the United States !" 


A. I have considered that only honorable dealing. If 1 
bought anvthing- from vou and we had a contract I would 
see that your interests were not neglected; 1 would not 
walk out of your back yard after loading lumber I bought 
from you and leave the back gate open for somebody to 
come in and steal something from you. That is simply a 
question of honorable dealing. (R. Yol. 12, pp. 1579, 1580.) 

The witness was asked to explain the statements on the 
letterheads of Philips and Stephens that refers to them as 
“marketing Government surplus lumber* 7 , and stated that 
this was only to distinguish the lumber from their 
1524 ordinary business, to let people who wrote to Philips 
and Stephens,know what this particular lumber was. 
Philips and Stephens bought it from the Government and 
had it for sale and distinguished it by that name. Philips, 
and Stephens could have described themselves as dealers in 
Government lumber, and it would have served that same 
purpose or they could have had a dozen ways of describing 
the situation, but this is the way he described it. It suited 
him and his partner, John Stephens. (R. Yol. 12, pp. 1580, 


The witness was asked as to whether lie or Philips and 
Stephens had any transactions to distinguish from the 
dealings in Government lumber, and testified that every¬ 
body in the United States knew J. L. Philips & Company, 
and Mr. Stephens was also well known and they had to 
distinguish this particular thing. That was some surplus 
lumber of the Government that thev had bought and had 

for sale and thev wanted folks to know what it was. As a 

* 

matter of fact a man does not know what he wants in a 
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letterhead anyway, one just puts something on it. (|R. Vol. 
12, p. 1581.) j 

The witness was asked as to what significance (the fol¬ 
lowing language found in a number of the contracts be¬ 
tween Philips and Stephens with their customers had as 
bearing on the nature of the transactions between jhimself 
and the Government: “under authority conferred on us 
by Director of Sales Contract No. 1 we have agreed to sell 
and deliver to you, and you have agreed to purchase from 
us, receive and pay for, the following described lumber, on 
terms and conditions hereinafter set out”, and {testified 
that it was only to acquaint the man with whom] Philips 
and Stephens were dealing that Philips and Stephens had 
the ownership and right to sell the lumber, and tb|ey went 
on to say that they, Philips and Stephens, sold it to 
1525 the purchaser and that the purchaser bought it and 
that it was surplus lumber purchased from the 
United States. Philips Stephens wanted the customer 
to know that so that the customer could pay Philips & Ste¬ 
phens with safety, because it belonged to Philips pnd Ste¬ 
phens, and the purchaser would not have to pay somebody 
else. (R. Vol. 12, pp. 1581, 1582.) 

Philips and Stephens sent to each man, the Officer in 
charge at the base point where the lumber was located, 
shipping instructions for the lumber that was sold by 
Philips & Stephens, on forms in evidence in this case. (R. 
Vol. 12, p. 1582.) 

Philips and Stephens notified the officer in change at the 
base point to ship this lumber in accordance with the pur¬ 
chaser’s orders that they sent down there. This was the 

• # i 

shipping instruction Philips and Stephens sent tq the offi¬ 
cer. He told the officer in charge to ship the lifmber ac¬ 
cording to instructions from his vendee. He hjas resold 
the lumber and he did not want to ship it anywhere but to 
let the other fellow ship it. (R. Vol. 12, pp. 1582, 1583.) 

With reference to the transaction with Henry ojf Chicago 
and sending Arnett to Chicago with certain lists off Govern¬ 
ment lumber, witness was asked whether he expectjed Arnett 
to get his compensation for selling the lumber frotn the man 
to whom he sold it, and answered, “I did not give that a 
thought. I paid Mr. Arnett’s expenses for his time to go 
out and sell lumber, gave him a price and told tyim to find, 
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a purchaser. He was a free lance, and all I did was to pay 
his expenses. If he had come back and said that he wanted 
to buy it himself and had the money to pay for it, I would 
have sold it to him.” (R. Yol. 12, p. 1583.) 

When they paid the fair price he had fixed, he did not 
care how much was made or what they did with it; either 
Arnett or Henry or the man who put it in the wagon bot¬ 
tom. (R. Yol. 12, pp. 1583, 1584.) 

1526 The fair price meant the price lie had put on the 
lumber for Philips and Stephens who wanted to sell 
the lumber which was all he thought he could get for the 
lumber, or he would have asked more for it. 


The witness’ attention was called to a letter of April 30, 
1919, from him to A. A. Henry (plaintiff’s Exhibit No. 31), 
in answer to Henry’s proposal to him, in which Henry made 
the proposition as Henry understood it was presented by 
Arnett and was asked whether Henry’s offer was entirely 
proper that Henry pay J. L. Philips & Company a commis¬ 
sion for financing the transaction, and also that Henry 
divide profits with J. L. Philips & Company, and the wit¬ 
ness testified as follows: 


“The letter did not say anything about dividing profits, 
did it? lie said he was willing to pav so much monev out 
of the profits for the financing, just the same as any bank 
might. Answering your question, of course it would have 
been a legitimate transaction; but it depended on whether 
a man wanted to go into it or not. If a man did not want 
to go into it it would not be legitimate.” (R. Yol. 12, p. 
1584.) 


The witness’ attention was called to the following para¬ 
graph contained in said letter of April 30th, and asked 
whether he considered such proposal as entirely proper. 

“We propose to sell all of this lumber for $34 per thou¬ 
sand or more f. o. b. Chicago and in consideration of vour 

w * 

agreement, to furnish the money required to handle this 
deal, we agree to divide with you equally the profits above 
cost”- (R. Yol. 12, p. 1584.) 

and testified that such a proposal was entirely proper had 
he wanted to go into it. (R. Yol. 12, pp. 1584, 1585.) 
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Thereupon, the following occurred: 

15*27 Q. And the only reason you say it was not proper 

is that vou did not know Mr. Henrv ? A. I had never 
•• * 

seen him but once, and I did not like him. I didn't like to 
say to him that my company was not able to do it, because I 
was able to do it, and I didn’t like to tell a man that I 
didn’t want to do business with him because I didn’t like 
him. So that was the way I expressed that. My reason for 
not doing it was just what happened to come to my mind. 

Q. So under those circumstances vou expressed! rather 
unnecessary indignation, did you not? A. Ao, not unneces¬ 
sary indignation. What 1 was indignant about was his pre¬ 
suming to write me “it is agreed that vou will finance this 
deal”, when I had never seen the man but once, which was 
ten years before, and T had agreed nothing with him, and 
I told him I had had no such agreement and he! had no 
right to put that in a letter. 

Q. You did not know whether Mr. Arnett had put it inf 
A. Mr. Arnett had no right to bind my company in any 
partnership involving $100,000, or any other amount. 

Q. lie was merely making a suggestion? A. Ttf he had 
said that Mr. Arnett had suggested this that would have 
been different, but that is not what he said. He said, “It 
is agreed.” Is not that so? That is what I got indignant 
about. Read that letter, please; I am quite sure that is 
what I got angry about, and 1 didn’t want to go into part¬ 
nership with a man that would make a false statement like 
that. The language is (witness having the letter referred 
to before him) “It has been expressly understood that J. L. 
Philips and Company or some financial house with whom 
you will make the arrangement, will finance this deal for 
us.” I had not seen the man for ten years. Of 
1528 course I got mad with him, because if he would tell 
that kind of a lie he would tell the same kind of a 
lie if I went into any partnership with him. (Rj Vol. 12, 
pp. 1585, 1586.) 


The witness was thereupon asked as to whether or not 
he did not make a similar statement to the War Department 
and testified “Not about going into partnership with him, 
I don’t believe”. (R. Vol. 12, p. 15S6.) i 

The witness’ attention was thereupon called to para¬ 
graphs (d) and (e) of a letter under date of May 17, 1919, 
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from him to the Director of Sales (plaintiff’s Exhibit No. 
17), and asked whether he made such a statement. 

“The writer's own company in Jacksonville, Florida, 
(J. L. Philips & Company) was approached by a Mr. Hull 
of Savannah, representing wealthy fertilizer people, who 
advised that they had made a bid for the entire plant at, 
1 think, $550,000, which they felt certain would be ac¬ 
cepted: that this offer covered the surplus lumber, also, 
and they had figured in their bid, as the price for which 
they could sell this lumber, $15 per thousand feet; and 
they wanted to know if our company would not be interested 
in buying it at that price. 

“(e) They did not know of my personal connection with 
the surplus lumber under your direction and did not under¬ 
stand that my company could not become interested in this 
lumber.” (R. Yol. 12, p. 1586.) 

and testified that this was prepared on account of Major 
Hackendom*s activities. (R. Yol. (It. Yol. 12, pp. 1586, 
1587.) 

He was not provoked with the War Department for mak¬ 
ing that statement nor does he get very indignant with the 
War Department there. The reason for making 
1529 that statement that his company could not be inter¬ 
ested in the lumber was that he meant that his com¬ 
pany did not want to be, there was no occasion for it. He 
did not want to buy the land and acid plant and everything 
else there. (R. Yol. 12, p. 1587.) 

The Government was not insisting that his company take 
an interest in that lumber. (R. Yol. 12, p. 1587.) 

The following thereupon occurred: 

Q. When you went to Chicago and called on Mr. Henry 
to collect this matter of $8,000 or $10,000 which he had not 
yet paid, did you tell Mr. Henry you were collecting this 
monev on behalf of Mr. Arnett? A. I did not go to Chi- 
cago to collect anv monev from Mr. Henrv. 

O. You did go to Chicago for some purpose or other? 
A. Yes, T went to Chicago on business. 

O. And while you were there didn’t you call on Mr. 
Henry? A. Yes. sir. 

Q. And you did endeavor to collect this $8,000 or $10,000? 
A. I did not endeavor to collect it. 
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Q. What, did you do? A. I told Henry that Mr. frnett 
had written me that 7/e, Henry, had not replied to some 
letters that Arnett had written him asking him to pay him 
the money he owed him, and that Mr. Arnett had asked me 
the first time I was in Chicago if 1 would not see Henry 
and see if I could help him get this money. L told Mr. 
Henry that and Henry said that under the advice of his 
lawyers he could not pay Arnett this money: and I told 
him that 1 saw no reason whv he could not. that my sole 
interest was to help Arnett get his money, and That I 
thought he ought to pay him; and 1 reached the conclusion 
that he was not going to pay him and so told Arneit. (R. 
Yol. 12, pp. 1587, 1588.) 

1530 The contract between Henry and Arnett wa 
in witness's office around his desk. The contract be¬ 
tween Henry and Philips and Stephens for the lumber had 
been executed and either Henry or Arnett remarked, “let’s 
get our agreement in shape”, and Henry and Arnei:t asked 
if they could use witness's stenographer, and dictated their 
agreement or letter right there. He did not pay any par¬ 
ticular attention, he was attending to his own business, and 
reading over the contract between Philips and Stephens 
and Henry. (R. Yol. 12, p. 1588.) 

He knew the contents of the agreement between Arnett 
and Henry in a general way, that Henry had figured a cer¬ 
tain profit in this lumber and had agreed with Arnett 

1531 that if J. L.- Philips and Company would finance the 
deal, Henry and Arnett would pay J. L. Philips & 

Company the commission and Henry and Arne t would 
divide the balance and when he refused to go into it for 
J. L. Philips and Company, Henry and Arnett told him 
that Arnett was to be paid $2.00 and they were to do their 
own financing. Henry owed Arnett the two dollar)? and the 
letter was simplv that Henrv agreed to pav Arnbtt $2.00. 
(R. Yol. 12, p. 1589.) * | 

He is quite sure that the contract was writtefn by his 
stenographer. ( R. Yol. 12, p. 1589.) 

'When he found that Henrv was not going to pav the 
money to Arnett he told Arnett that he would she Henry 
were he Arnett. He did not know until afterwards about 
Arnett’s rather sad experience in Chicago, a loss of the 
contract, and that Arnett supposed that he, Arnett, would 
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never get the money, and witness had no more to do with 
the transaction except to be sorry for Arnett. (R. Vol. 12, 
pp. 1589, 1590.) He did not offer to assist Arnett with his 
testimonv as to what that contract was as that did not come 
np, but he certainly would have done it. He advised Arnett 
to sue Henry and lie certainly would have been a witness 
for Arnett. (R. Yol. 12, p. 1590.) 

As to witness's denial that he endeavored to collect the 
monev from Arnett, the following occurred: 

A. I did not resent it; 1 denied the use of the word col¬ 
lect, because I made no effort to collect and had no right 
to collect. 

Q. I call your attention to page 1474 of the stenographic 

transcript of this record, containing your testimony of 

vesterdav. 

% % 


(Reading:) “Mr. Arnett wrote me that he had written 
Henry in regard to this agreement he had to pay him 
152)2 a commission, that he could not hear from Henry, 
and he asked me whether I, the next time I was in 
Chicago, would help him with Henry. 

“A. Help him to |do what ? A. 'To collect his money from 
I Ienrv." 


A. Well, I meant collect it personally, I meant to help 
Arnett collect his monev. I think vou can understand the 
English language; that is what T was there for, to help 
Arnett collect his money from this man. That is what I 
went there for. (R. Yol. 12, pp. 1590-1591.) 

A retail lumber dealer is a man buying and selling lum- 
her, who buys a big lot of lumber and sells it in smaller 
quantities: sometimes to the consumer, sometimes to a con¬ 
tractor, sometimes fo another wholesaler, sometimes to a 
railroad. He does not necessarily sell to a consumer; he 

sells to somebodv else at retail. The retail dealer mav 

• * 

have his business in his hat. The ordinarv retail dealer in 

%! 

the lumber business does not necessarily maintain a lumber 
yard to which he sh,ips in large quantities and from which 
he sells in smaller quantities—wagon loads, and so 
1533 forth. Witness has bought lumber at wholesale and 
has retailed it all his life, and he never had a yard 
for that particular purpose. (R. Vol. 13, pp. 1607, 1608.) 
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When Daugherty-McKey bought this lumber frc^m him 
and resold it they were retailing the lumber. (R. j r ol. 13, 

p. 1608.) 

What distinguishes a retailer from a wholesaler is that 
wholesale is sold in bulk. If he bought the output of a mill 
or a great quantity of lumber and peddled it and sold it to 
other people in carloads or two carloads or a wagon load 
and shipped the lumber over a period of time he would be 
buying at wholesale and selling at retail. (R. Yob 13, p. 
100S.) 

When witness Daugherty described the business of 
Daugherty-McKey as wholesaling lumber as far as lumber 
that Daugherty purchased under the Philips & Stephens 
contract, he cannot presume to say that Daugherty was mis¬ 
taken. He says Daugherty retailed this particular dumber. 
Daugherty might sell the lumber at wholesale or «|it retail 
or sell it piecemeal, but this particular lumber as h^ recalls 
Daugherty’s testimony must have gone into hunctreds or 
thousands of transactions. (R. Vol. 13, pp. 1608, 1609.) 

When defendant Lee Herrell sold the Gilmertou lumber 
Herrell was retailing it. 

When defendant Sullivan sold the Air Service lumber and 
hardwoods, Sullivan was retailing it. As he recalls it, there 
were upwards of a thousand transactions. The lumber 
went to piano manufacturers, to the harvester people, to 
different cut-up plants, to dealers in automobile spokes, and 
all sorts of things. He does not think that the fact that Sul¬ 
livan sold hundreds of cars to the same individual would 
affect the nature of the transaction if Sullivan sep- 
1534 arated the lumber and sold one kind. If Sullivan 
bought a big lot of lumber at wholesale and sold one 
man one half of it and had a thousand transactions with the 
other half Sullivan would be selling the lumber at retail— 

I 

simply a larger retail sale. (R. Yol. 13, p. 1609.) j 

The wholesaler buys at wholesale a big lot of lutnber and 
sells that out in various other transactions. Whenever the 
wholesaler sells less lumber than he bought the wholesaler 
is retailing it. (R. Vol. 13, p. 1609.) 

In carrying out the Director of Sales Contract No. 1, he 
never reported any invoice prices to the Governihent that 
he knows of. (R. Vol. 13, p. 1610.) 

The witness was thereupon shown plaintiff’s Exhibit No. 
14, being a letter of July 15, 1919, from Philips j and Ste- 
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pilous by Philips to the Director of Sales enclosing- a report 
of sales as of July 24, 1019, and asked what the column en¬ 
titled “price” represents on the enclosure and stated that 
he presumes that is the price that Philips and Stephens sold 
the lumber to their; vendees. It does not say invoice price; it 
says price of the lumber. It may be the price Philips and 
Stephens sold at or it may be the price they paid the Gov¬ 
ernment for it. lie cannot tell unless he has something to 
identify it. (R. Yol. 13, pp. 1010,1611.) 

Witness's attention was thereupon called to the follow¬ 
ing language in Plaintiff’s Exhibit Xo. 14: “Attached 
hereto you will please find statement showing sales of 
lumber to date under the above contract to be So,.‘>17,710 
feet at prices ranging from $9.00 to $48.00 per thousand 
feet,’* and stated that may be the price they sold it at or 
it may be the price we paid the Government for it. He can¬ 
not tell until) he can refresh his memory. He told the 

1535 Government that lie was reporting sales of lumber to 
date at prices ranging between certain amounts, but 

he does not know whether that is the sale price of the lum¬ 
ber from the Government to Philips and Stephens or the 
price they sold it to their vendees. He would have to check 
that against other papers. He does not recall just what 
the object of that report was. (K. Yol. 13, p. 1611.) 

The witness was thereupon shown Plaintiff’s Ex- 

1536 hi Hit Xo. 13, being a letter of May 6, 1919, from 
Philips and Stephens by Philips to the Director of 

Sales, enclosing a report of lumber sales as of May 2, 1919, 
and stated that he does not know whether the term “price” 
shown thereon is the price Philips and Stephens paid for 
the lumber or what, they got for it and unless there is some¬ 
thing to check it by he does not recall what Philips and 
Stephens were reporting. Philips and Stephens have never 
made any settlement with the Government up to date and 
they have never pgid the Government for lots of lumber. 
They paid the Government; every dollar they got for this 
lumber under their contract with the bonding company was 
deposited in the Treasury of the United States as shown in 
the Method of Procedure outlined between the Director of 
Sales and themselves and their contract with the bonding 
company. Philips and Stephens owed the Government a 
whole lot of money for a whole lot of lumber, but exactly 
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what they owed the Government could not be determined 
until the contract was completed. (R. Vol. 13, p. 1Q12.) 

Philips and Stephens did not owe the Government the 
invoice price of the lumber less 12%, except where it was 
sold delivered and the freight deducted. (E. Vol. ]L3, pp. 
1612, 1613.) ‘ | 

The witness was asked as to whether Philips aijd Ste- 
phens ever made a claim against the Government and tiled 
it with the accounting officers claiming the amounts that 
they paid on Director of Sales Contract Xo. 1 in excess of 
the base prices, and the witness stated that he has a detailed 
statement showing it in every detail, and he went [to Mr. 
Ward and Mr. Borchardt time and again urging them to 
audit the Philips and Stephens accounts so Philips and 
Stephens could settle the contract. He went to Mr. 
1537 Ward and Mr. Borchardt because thev had charge of 
the case. He was sent to them. (R. Vol. 13, p(p. 1613, 

1614.) 

The following thereupon occurred: 

Q. I will ask the question again. Did you ever file a 
claim with the accounting officers of the Governmejit for a 
return to you of the excess which you paid the Government 
over and above the base price of this lumber! Well, 
if you call going there with my records dozens of tifnes and 
urging them to go into it and look it up—if you call that 
a claim, I filed it. I do not know anv other wav to do it. 
But if you ask me if I ever signed a specific paper there 
and called it a claim—I have never been into the Court of 
Claims or any other claim department, because the con¬ 
tract had not been audited. 

Q. Did you ever address any paper to the aceounjting offi¬ 
cers of the Government, the finance department or the 
Director of Sales or to anybody in charge of thje super¬ 
vision of this contract, asking the return to you of iamounts 
paid in excess of the base price! A. We have have filed 
with the contracting officer- 

Q. Yes or no, Mr. Philips! A. well, I filed mjv papers 
showing what we had done, what they owed us ind what 
we were owing them. If that is a claim—I do not mean 
to say that we filed a particular paper. I consider that a 
claim—the invoice itself, the base price, the contract, all 
of our papers showing the amounts the United Slates and 
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the amounts due us, pro and eon, the signed contract, the 
officers with whom we dealt—that is a claim, as T consider 
it. 

Q. You consider these invoices and your checks and the 
settlement sheets as your claim against the Government? 
A. Whv, certainly not. The checks had nothing to do with 
what the "Tinted Slates owed us. That is what we 


1538 were paying them on account pending the completion 
of the contract. 

Q. Then what was vour claim against the Government? 
What did it consist of, in detail ? A. We had no claim 
against the Government, sir. We have paid into the Treas¬ 
ure of the United States a lot of monev. If it had been 

• • 

less than the amount due them we would have to pay in 
some more; if it is more than the amount due, when the 
contract is audited that, logically, will come back to us. 

Q. But you never figured that amount, the excess amount 
over the base prices, and asked the accounting offices to 
return that to you? A. I have it all figured- 

0. Did vou ask the accounting offices to return that 
amount to you? A. I asked the representatives of the 
Government- 

Q. Will vou tell me whether or not vou ever asked the 
accounting offices of the Government to return that amount 
to you? A. I did not ask anv accounting officer that; I can 
not say I asked any particular amount. I asked the rep¬ 
resentatives of the Government who had this contract in 
charge, and I have mv own figures in everv detail. 

Q. Well, you and Mr. Borchardt the last, and the Direc¬ 
tor of Sales—evervbodv that had anything to do with it. 
Thev turned it over to vou folks, and I went to vou. 

Q. And when was that? A. This was long prior to any 
legal thing here. This is when you had all the papers. 

Q. Some short time before the indictment? A. I imagine 
it was a year. It was the time the bonding company 
wanted to be released from the bond. We were urg- 

1539 ing the settling of the thing, asking you to please 
hurrv it up and do something about it. (R. Vol. 13, 

pp. 1614-1616.) 

He did make some deductions from the settlements with 
the Government; he deducted an item which the United 
States owed for failure to perform and, he deducted some 
money the Government owed Philips and Stephens on ac- 
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count of the engineers taking some money on the Mexican 
Border that did not come under the contract. It devel¬ 
oped that this lumber had been purchased prior to the 
war and was not lumber which should have been disposed 
of under Director of Sales Contract Xo. 1, but it having 
been sold in good faith and part of it delivered and 
1540 collected for and paid to the United States for it, 
Philips and Stephens simply made a deduction in 
some deposit that thev were going to make. (R 4 Vol. 13, 

p. 1616.) 

He deducted no commissions at all. He deducted the 
12% discount on lumber that was short on delivery. The 
witness was thereupon shown a paper transmitted to the 
Government and referring to a certain check and stated that 
he would not call that a settlement sheet; he world call it 
a usual paper that accompanied their deposits in the Treas¬ 
ury covering these amounts that were ninetv days bevond 
the shipping date, and the deduction of these amounts that 
were owed Philips and Stephens from the outside| and they 
deposited the difference in the Treasury. The p^iper says 
“Less amount due us by the United States on account of 
failure to deliver lumber at Brownsville, Texas, and Laredo, 
Texas, as per detailed statement, $9,000. Less amount due 
us bv the LTnited States on account of failure to deliver 
lumber at Camp Jackson, Camp Eustis, Camp McClellan 
and Camp Bragg as per statement, $11,000”, funking a 
total of $20,000 deducted from $24,000, and they deposited 
the difference. (R. Vol. 13, p. 1617.) 

Thereupon a letter of August 19, 1921, from Philips and 
Stephens by J. L. Philips to Chief of Finance, War De¬ 
partment, regarding a settlement with the Government, 
was identified by witness as relating to above deductions 
and was offered in evidence by counsel for plaintiff and ad¬ 
mitted as plaintiff’s Exhibit Philips Cross Xo. 1 (R. Vol. 
13, p. 1619), and is as follows: 


i 


68—5238, 5239 
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1541 J. L. Philips! and John Stephens, 708 Thirteenth 
Street Northwest, Washington, T). C. 

(Removed to 1001 Chestnut Street, Philadelphia, Pa.) 

i August 19, 1921. 

Chief of Finance, 

War Department, 

Washington, D. C. 

Attention Major Harry Cooper, Finance Department, 

II. S. Army. 

Your File No. 167 FC-7. 

Director of Sales Contract No. 1. 


Dear Sir: 

Your letter of August 18th, addressed to the Fidelity & 
Deposit Company of Maryland, and ourselves returning 
our check No. 569 for $4,10*9.00, received. 

We note that you do not care to accept this check in full 
payment of the statement sent you, accompanying this 
check, and you request that check be sent you for $24,695.90 
in full settlement, without deducting the amount due us by 
the United States, namely $20,586.90, and that our claims 
against the United States should be taken up and decided 
on their merit. 

It is respectfully called to your attention that we are due 
these amounts by the United States under Director of Sales 
Contract No. 1, just , the same as we are due the United 
States the amounts shown in our statement. 

We have tried through every department and in every 
way to have the amount due us passed for credit, and can¬ 
not seem to get any satisfaction, and we do not feel 
1542 that we should pay what we owe and be unable to col¬ 
lect what is owing to us, for the reason that we have 
been unable to get any department or person to tell us who 
will pav us, nor when, nor how. 

We are fully responsible for what we owe, and it is re¬ 
spectfully requested that you accept this check on account, 
if you do not care to accept it in full settlement, and we 
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have no objection to your showing the balance due!by us 
until such time as our own claims will be approved, i 
You state in your letter that if we have a just claim 
against the United States that it should be taken up and 
decided on its merits, and we respectfully request that you 
tell us with whom to take this up as we can find no ofie who 
will undertake to pay us what is due us. 

Thanking you, we are, I 

Verv trulv vours, I 


(Signed) 
JLP :C. 


J. L. PHILIPS And 
JOHN STEPHENS, 
Bv J. L. PHILIPS. [ 


This letter was not a settlement of the Philips ajid Ste¬ 
phens account up to date. Philips and Stephens ^tate in 
that letter that tliev owed the United States in accordance 
with the contract. The Government owed Philips and Ste¬ 
phens this much money. A letter about what this check 
covered had no more to do with the contract tha/ any or¬ 
dinary business letter. (R. Vol. 13, p. 1619.) 

Wherever the grade was specified as No. 2 common, 
there was no better grade of lumber there, although there 
might have been an occasional piece. The lumber was only 
inspected on the line, that there was one piece in!a thou¬ 
sand that one could construe as being a littlle better 
1543 than that grade, mixed in. It was intended not to 
exclude that, and the price was based on wjiat they 
knew was there. (R. Vol. 13, p. 1619.) 

There were no prices for higher grades of lumljer than 
No. 2 common, because there was no such higher gradle there. 
(K. Vol. 15, pp. 1619, 1620.) 

If the lot of lumber had been of a higher grade the price 
would have been based on that and the price fixed on that, 
but where there was an occasional piece mixed hi a pile 
that could be construed as a line piece, that required no 
price and they took that into consideration in eacfh lot of 
lumber in making the prices. (R. Vol. 13, p. 1620.) 

No. 2 common refers to scantlings, dimensions, timbers, 
flooring, anything you want to apply the grade ^o. The 
restriction that makes it No. 2 common is the amount of sap 
wood, the number of knots, and its stain and condition. No. 
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2 flooring is the same grade of lumber as Xo. 2 boards. A 
Xo. 2 dimension that you put inside of a house here, or a 
scantling, is the same as a board. One piece tongued and 
grooved and the other dressed on both sides is the same 
lumber and sold at the same price. The price depends upon 
the conditions of the lumber. If the flooring is equally dry 
and brought and the boards are stained, out in the weather 
and blue there would be a difference. If one was rough 
there would be a difference. It all depends on the particu¬ 
lar lot of lumber. Between boards of the same quality and 
flooring of the same quality there would be a coat of dress¬ 
ing. (R. Yol. 1*3, pp. 1620, 1621.) 

The measurement; of flooring includes the rough. U is 
all sold on the rough measurement. A one by four board 
would be dressed to 13/16 instead of an inch in the rough, 
and would be dressed to 3Vi, 1 lie tongue sticking out on one 
side and the groove on the other, and it would be 
lb-14 sold on one by four, still on the rough measurement. 

Therefore, thg weight based on the rough measure¬ 
ment would not lie more than half or 7 TO of the rough. 
(R. Yol. 13, pp. 1621, 1622.) 


The witness was shown a number of invoices of lumber 
located at Gilmerton, being the lot invoiced to Lee L. Her- 
rell, and asked to examine the invoices and to state whether 
or not there was a gi]oat deal of Xo. 1 material at that proj¬ 
ect, and stated that these inspection reports signed by the 
Government which be has never seen seem to show some 
Xo. 1 and some Xo. 2. (R. Yol. 13, p. 1622.) 

Whenever there was any other lumber in any quantity 
above the grade of Xo. 2 common, it was fixed on the lumber 
that was there. He will say on this Xo. 1 common there— 
this lumber was all out in the open and had been stained and 
rained on and gathered up by the soldiers in the mud, and 
lumber that ordinarily would have been Xo. 1 common 
would not have been Xo. 1 common or “B” as the case 
might be. It might have been clear flooring, it might have 
been warped and rained on and twisted, but on the face 
of it — looked like “B”, but nevertheless had to be sold on 
what its value was there and its condition. (R. Yol. 13, p. 


1623.) 

He took the different grades into consideration when the 
base prices were fixed wherever there was any lumber of a 
different grade. (R. Yol. 13, p. 1623.) 
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There was a common base price or blanket price for all 
projects located in Maine, Vermont, Massachusetts, Con¬ 
necticut, Rhode Island, Xew York, Pennsylvania land New 
Jersey. (R. Yol. 13, pp. 1623, 1624.) j 

When the inspector’s reports showed lumber oi[ a higher 
grade than No. 2 common in any quantity as No. 1 common, 
he nevertheless billed it as No. 2 common and better 
1545 and no culls. The usual price of the trafle is half 
price for culls. (R. Vol. 13, p. 1625.) 

The witness was thereupon shown a letter of June 18, 
1920, from J. L. Philips and John Stephens, by J. L. Philips 


to Director of Air Service (plaintiff’s Exhibit 


No. 1S3), 


ce bought 
(R. Yol. 


relative to grade of Air Service lumber, and the; witness’ 
attention was called to the following paragraphs of said 
letter: 

An average price was fixed for all lumber ir2 common 
and or better and an average price was fixed for all lumber 
below #2 common, including #3 and rejects or cull lumber. 

It is not necessary for the inspectors or property officers 
to show any other grades on their shipping reports than 
these two grades. Witness stated that this Air Service 
lumber had been sold to grade No. 2 common or better; that 
they fixed the average price and it did not make any differ¬ 
ence. (R. Yol. 13, pp. 1625, 1626.) i 

He did not prepare for the Air Service instructions for 
the grading of Air Service goods. The Air Servi< 
the lumber before he had anything to do with it. 

13, p. 1627.) 

With reference to the grade of the Air Service woods 
under the sale to Philips and Stephens, he did not prepare 
for the Air Service instructions for the grading of the 
woods. Philips and Stephens sold the lumber for what it 
was. Most of it came under the West Coast classification, 
No. 2 clear spruce and better; it was graded the same way. 
Pine was nothing but the crating and boxing lumber for 
putting up airplanes in crates, and that wjjs nothing 
1546 but No. 2 and better, and the contract and shipping 
instructions went with them and they issued their 
instructions to their own people, he presumes, to carry that 
out. (R. Yol. 13, pp. 1627, 1628.) 

The witness was asked whether he prepared f<^r the Air 
Service and for the guiding of the Air Service inspectors 
in checking out this lumber under the sale to Philips and 
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Stephens; grading rules and rules interpreting these grad¬ 
ing rules, and stated that he can only answer that this way; 
that, of course, Philips and Stephens had nothing to do with 
the Air Service men. If in the movement of this lumber 
the Air Service men in charge asked him to prepare a 
memorandum on which the Air Service could base instruc¬ 


tions to the Air Service men in the held, undoubtedly, 
Philips and Stephens did it, if such instructions are there. 
If he was asked to prepare such a memorandum of instruc¬ 
tions, no doubt he did it. lie did not do it as agents for 
the United States: it was a matter of routine courtesy that 


Colonel Hall asked the lumbermen for something about it, 
and that is about the only way he could have done it, of 
course. (R. Yol. 13, p. 1628.) 

The witness was asked as to whether lie did not sell A. A. 


Ilenrv about 5,000,000 feet of lumber although he had 
formed a very poor opinion of Henry, and stated that he 
sold Henry about that quantity in two lots of lumber, one 
lot being a small lot of lumber at Jeffersonville. (R. Yol. 
13, p. 1628.) 

Henry required some financing. He made Henry put up 
he thinks $8,000 or $10,000, in Liberty Bonds. He thinks 
he asked Henry for $10,000, and Henry only had $8,000, 
and thev so arranged the lumber that Ilenrv could not have 
shipped any more lumber than what was covered by 
1547 the bonds. When Henry owed Philips and Stephens 
$6,000, they stopped shipping lumber. (R. Yol. 13, 
pp. 162S, 1629.) 

The witness was asked as to whether Ilenrv was able to 


put this money up without assistance from J. L. Philips & 
Company, and stated that lie required that as a cash deposit, 
and Henrv dug it up, he does not know where Ilenrv got 
it. (R. Vol. 13, p. 1629.) 

The witness was asked if Arnett rendered Henrv anv 
service so far as he knew outside of calling Henry’s atten¬ 
tion to the lumber; and the witness stated that he only 
knows from hearsav. He was told that the lumber was 
going to be retailed.I He does not know anv more than what 
he was told Henry and Arnett were going to do. (R. Vol. 
13, p. 1629.) 

He does not think he looked up Henry’s commercial rating 

before he entered into a contract with Henrv. He knew him 

* 

pretty well or knew who Henry was. Henry told him every- 
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thing and lie made Henry put up Government bonds and 
Philips and Stephens stopped the shipment of lumber if it 

was not covered. lie knew about who Henrv was. He had 

•/ 

met Henry before. He does not think he ever looked up 
anv credit anvwhere. Henry’s credit rating’ was small, 
and he does not think as good as J. L. Philips and Com¬ 
pany. (E. Yol. 13, pp. 1629, 1630.) 

J. L. Philips and Company would have been amply able 
to finance Henry on Henry’s transaction if the company 
had so desired. (R. Yol. 13, p. 1630.) 

Calvin Robinson first purchased from Pl)ilips and 
Stephens approximately 14,000,000 feet. This amount was 
reduced to 10,000,000 feet. He consented and Robinson 
agreed to let the Government take 4,000,000 i'eej and send 
it out to Honolulu. (R. Yol. 13, p. 1630.) I 
1548 The transaction involved an amount o]f approxi¬ 
mately $230,000, something over $200,000] (R. Yol. 

13, p. 1630.)’ 

Tn order to get Robinson to undertake the sale of that 
material it was necessary for him to enter into a partner¬ 
ship agreement with Robinson. Tie agreed to stand the loss 
and protect, finance and advise Robinson, and so on. (R. 
Yol. 13, pp. 1630, 1631.) 

He was abundantlv able to finance Robinson. That financ- 

* 

ing was not to be done by J. L. Philips and Company. It 
was to be done by J. L. Philips individually. J. L. Philips 
and Companv never had anvthing to do with ai|iv transae- 
tion throughout this whole contract. (R. Yol. 13, p. 1631.) 

He does not recall just what his personal means were at 
this time, but he was able to finance this transaction and 
several other things. lie was successful; he had a bank in 
New York that loaned him all the money lie wanted. He had 
two offices in the south and a saw mill. He cannot say what 
his net worth was in February, 1919. (R. Yol. 13, p. 1631.) 

He cannot give an estimate of his financial worth at that 
time without going into the records. His property was in 


the shape of saw mills and accounts and lumber on hand, 
and later on the results were rather sad, when fhe depres¬ 
sion came, and it would be hard now to say what things were 
worth then. (R. Yol. 13, pp. 1631,1632.) Asked whether he 
was talking of J. L. Philips & Co. or J. L. Plnljps individ¬ 
ually, witness stated “well, I was principally J. L. Philips 
and company, most of my money was in the business”. He 
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had property outside of that, of course. He had a great deal 
of property. He could dig it up if necessary, but he cannot 
recall offhand. Ide must have been worth a couple of hun¬ 
dred thousand dollars or something of that sort. He had a 
terrific smash in 1020, and 1021, with the great depression 
of lumber. It went from $50.00 to $15.00 and he lost 
1540 $.‘>00,000 or $400,000. lie must have had it or he could 
not have lost it. He does not recall what lie was 
worth at that time: his property was intangible, some of it 
subject to tax and soine of it not. He could not tell without 
going back into his records. (R. Yol. 13, pp. 1632, 1633.) 

As to /hat witness meant by financing these different peo¬ 
ple, witness stated, to put up the money necessary to sec 
the deal through, the expenses of these different people, and 
to pay Philips and Stephens for the lumber, and anything 
that might be necessary to successfully carrv through the 
retailing of the lumber. The lumber had to be paid for, of 
course. (R. Yol. 13, p. 1633.) 

The following thereupon occurred: 


Q. Did Mr. Stephens require—did he know about this 
guarantee back of these sales? A. I don't know what you 
mean by guarantee at all. Stephens knew I was creating 
these retail agencies in order to get rid of this lumber, he 
was fully posted on it, and he knew the credit gradings of 
these men. He knew I was personally responsible with 
them. Otherwise some of these men would not have been 
entitled to credit, a$ you illustrated with Mr. Robinson. 
Robinson was not entitled to a credit of $200,000 worth of 
lumber, and Stephens knew it, until 1 told him that I was a 

partner with him and responsible for it- 

Q. You told Stephens specifically that you were in part¬ 
ners with Robinson? A. Certainly I did. If I had not he 
would not have approved such a contract. 


He does not think this financing was anything of a burden. 
He got short one time when he asked Daugherty for some 
trade certificates that he could discount in New York. 
1550 He thinks he owed Talmadge & Company at one time 
$300,000. (R. Vol. 13, pp. 1633,1634.) 

Robinson paid him approximately $45,000, as witness's 
share of the profit of the sale of that Government lumber to 
Calvin Robinson. He has Robinson’s note for $2,900.00 now 
that is not paid, and he does not know whether that is in- 
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eluded in that total or not, but that is approximately’ cor¬ 
rect. (E. Yol. 13, p. 1634.) 

Robinson paid him those amounts in cash at witness's 
request. He thinks all the payments were made in Xew 
York. lie had to keep up with it and he was over there in 
Robinson’s office any number of times, and to the best of his 
recollection it was all paid in Xew York. It was paid in 
approximate sums of the business that had been cleaned up, 
up to 11m/ time of payment, so as not to decrease Robinson’s 
operating capital too much, just in the nature of part of the 
earnings, up to that date when he needed money. This 
$2,000.00 Robinson never paid him. (R. Yol. 13, p. 1634.) 

lie does not know whether the payments wore made to 
him at Robinson’s bank and whether he accompanied Robin¬ 
son to Robinson’s bank or Robinson cashed the checks for 
these amounts and turned the cash over to him.I He col¬ 
lected the cash and Robinson either went and got it or sent 
for if. or witness went to the bank with Robinson, he does 

not remember. It rnav have been both wavs. He has been 

• • 

in Robinson’s bank a hundred times with Robinson. (R. 
Yol. 13, pp. 1634, 1635.) 

The following* thereupon occurred: 

1551 Q. Why did you not want checks? A. Simply be¬ 
cause I didn’t want the transaction known generally 
to a hundred different men of not much character, caliber, 
who were wanting me to sell them lumber, and sell it to them 
on credit. 

Q. The checks would constitute a record in Robinson’s 
files; is that the idea? A. Yes. Everybody would have 
known about it. It was just my idea of doing* it that way. 

Q. You did not want any record on Robinson’s books of it; 
was that the idea? A. I didn’t care about that. My idea 
was that the public generally and other lumberman, for in¬ 
stance, lumbermen who knew Robinson’s bookkeepers, I 
didn’t care about it being known that I was a partner with 
Robinson. 

Q. So vou did not want that record to be in Robinson’s 
office, was that the idea ? A. I didn’t say that, sir. 1 imagine 
the record is in Robinson’s office now. An income tax was 
paid on all the money and there must be a record in Robin¬ 
son’s office. 
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Q. What was the objection to checks, then'’ A. I have 
just explained to you that T didn't want checks going to my 
bank and people in Robinson's office telling other lumber 
men about it and having men come to. me and say, “You can 
do this for somebodv else, whv can't von do it for me?" 
Here was this fellow Wilson, who wanted me to sell him 
some lumber and 1 wouldn't do it. T didn't sell him any. 
And so I say 1 didn't want people like that coming around 
and saying, “You are doing this for Robinson and you 
ought to do it for me." So that was mv idea, that that was 
a confidential transaction between Robinson and myself, and 
T didn't care about the outside world knowing about 
1552 it, although il didn't care about it being kept from 
anybody that had any particular interest in it, that is 
my partner or anybody else. 

Q. So to keep it confidential it was also necessary to dis¬ 
guise vour interest on Robinson's books, was it not ? A. I 
never saw Robinson's books. 1 don't know. There was no 


secret in Robinson's mind or mv own mind or anvbodv else’s 

• • *. 

that Robinson and i were partners; 1 simply didn’t care 
about the general public knowing about it. In fact I didn’t 
care even about my own bank knowing that 1 was spreading 
out on pretty thin ice with too many of these things. 

Q. But if the checks constituted an objectionable record 
in Robinson's office a ledger account headed with vour name 
would have been a .good deal plainer, would it not? A. 1 
don't know but what he had it that way, I don’t know 
anything about that. I told him I didn’t want the gen- 
eral lumber public to know 1 was partners with him, and I 
wanted him to mak,e these payments to me in cash, and I 
presume he did whatever he thought was advisable to keep 
the relationship as I had asked him to. 

Q. So you did not know that Robinson kept these pay¬ 
ments to you in his ledger under the heading “A. D. Robin¬ 
son"? A. Xo, T didn’t know it and don’t know it now. 


Q. But that was in harmony with your general understand¬ 
ing with him, was it not ? A. I had no such understanding 
with him, anything, about A. I). Robinson. The general 
understanding was to keep it confidential, and whatever 
he did on that line Jie did on his own account, and it was 
probably in line with what he thought I wanted him to do. 
(R. Vol. 13, pp. 1635-1637.) 
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Calvin Robinson was connected with J. L. Pli| 
Company up until a few days after the 


1553 the Armistice when Robinson resigned and went to 


Xew York to go into business for himself. 

o 

came with witness's company in 1915, he thinks, aj 


ilips and 
inline: of 


Robinson 
id served 


first as an employee and salesman and then vice-president. 
As vice-president Robinson was a salesman. He 
paid Robinson $500.00 a month and expenses dh 
period. He does not think there was any chan 
salary. (R. Yol. 13, p. 1041.) 

Between the time of the Armistice and the 1 


thinks he 
ring that 
go in his 

me when 


Robinson bought this Government lumber Robinson was 
engaged in the lumber business in Xew York on Robinson's 
own account, so far as he knew, Robinson told him so. 
Robinson had an office at one time in the Granp Central 
Terminal Building with Rodncv Brown. He does'not know 
just where Robinson was on the specific date. Tie went to 
Robinson's office when he went to Xew York. Rol|)inson did 
not have an office at ~o2 'William Street at jliat time. 
Robinson had been at ir52 William Street when Robinson 
was with witness. That was the office of J. L. Philips and 
Company. (R. Yol. 13, p. 1642.) 

On February 26, 1919, the War Department undertook to 
withdraw a big quantity of construction division lumber 
specified by projects, but whether it was all construction 
division lumber he does not quite think so. (R. Yol. 13. p. 
1643.) , 

At any rate, that withdrawal included Camp Mills lum¬ 
ber, and he notified the War Department that he had sold 
that lumber in good faith, and was obliged to deli\ 
therefore, it could no longer be withdrawn unde 
visions of Director of Sales Contract Xo. 1. H 
tell the War Department that he had sold that 
Camp Mills to J. L. Philips and Calvin Robinson. 

13, p. 1644.) 

He simply told the War Department that he had 
1554 sold the lumber and sent them the shipping 
covering it. (R. Yol. 13, p. 1646.) 

With reference to the Natwick transaction 
bought from J. L. Philips and John Stephens something 
like,a million feet of lumber. He does not recall the exact 
quantity. He does not know whether the Natwick trans¬ 
action involved something like $90,000, as that figure does 


or it, and, 
r the pro- 
e did not 
lumber at 
(R. Yol. 


directions 

Xatwick 
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not sound just right to him. lie believes Xatwiek did buy 
some poplar at $75.00. (R. Vol. 13, pp. 1646, 1647.) 

lie received from Nat wick on account oi the sale ot lum¬ 
ber to Nat wick over and above the invoice price of the lum¬ 
ber an amount equal to approximately $12,000, as his part 
of the retail partnership protits between himself and Xat- 
wick. (R. Vol. 13, p. 1647.) 

These amounts were paid to him by Nat wick in cash at 
witness’s request and his reasons for asking cash rather 
than a check were the same as those advanced in the Calvin 
Robinson transaction. (R. Vol. 13, p. 1647.) 

He considered this $12,000 a fifty-fifty division of profits 
with Xatwiek. At least that is what Xatwiek told him it 
was after the expenses were deducted that that was the 
approximate profit from the retailing of that lumber, and 
that was his half of it. (R. Vol. 13, pp. 1647, 1648.) 

lie was going to finance Xatwiek in consideration of this 

division to whatever extent was neeessarv. Xatwiek had 

* 

some money at the time. Xatwiek had bought out his, Xat- 
wick's, partner and was pretty well involved in the saw 
mill. He does not know what Xatwiek was worth, but Nat- 
wick was very hard up for money at the time. (R. Vol. 
13. p. 1648.) 

The following thereupon occurred: 


1555 Q. Did you. in fact, assist him bv wav of financ- 
ing him? A. Oh, yes, I carried his credit along for 
an indefinite time, until he paid for the lumber. 

Q. That is Philips & Stephens carried it? A. Yes, under 
mv guarantee. 

Q. Did Stephens know that you were sharing profits with 
Xatwiek? A. Oh, yes. 

Q. And knowing you were responsible for the Xatwiek 

purchase he gave Xgtwick credit-. A. He did not press 

Xatwiek when I told him not to. lie did not force him to 
live up to the terms, of his contract. I told him when the 
hour came, the time for ns to pay the United States, that if 
necessary I would put it up myself. (R. Vol. 13, p. 1648.) 

He heard Xatwiek testify in the criminal case that he had 
asked for these amounts from Xatwiek as a loan. That was 
not true. That is not from any knowledge he had. He 
never heard of that until Xatwiek so testified. Witness’s 
idea was that this was a division of the profits from the re- 
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tailing- of the lumber and represented a fifty-fifty division 
of the profits. (R. Yol. 13, p. 1649.) 

He does not recall Nat wick testifying that the gross 
profits on the Nat wick transactions were from $$0,000 to 
$75,000, and the net profits from $40,000 to $50,000] and ap¬ 
parently lie did not get all that he was entitled td get out 
of that Natwick transaction. The information that had 
been given him about the profits was wrong if Natwick ? s 
later statements were correct and Natwick still owes him 
some monev. He made no effort to collect that lhonev be- 
cause he never heard of this until this (cjriminal) 
1556 case. That was two years ago. He is going! to make 
Natwick prove it as soon as this case is concluded 
and file suit against Natwick. (R. Yol. 13, pp. 1649, 1650.) 

The witness was asked as to whether Natwick refused to 
buv this lumber unless be entered into this arrangement 
with Natwick, and stated that he thinks Natwick was not 
interested. Natwick did not want to go into it. Natwick 
was afraid of the lumber, of the short delivery, of the 
payments and was scared to death anywhere where soldiers 
loading it were involved in it unless he would join Natwick 
in it and assume any risk and loss. That was refusal. (R. 
Yol. 13, p. 1650.) 

There was a direct understanding also between him and 
Natwick that witness was to share the loss. They were 
more interested in that than to share the profits. (R. Yol. 
13, p. 1650.) 

The agreement was not in writing. He did not examine 
the books of Natwick to see how much was owinj* him at 
this time as he had known Natwick a great many years and 
took Natwick’s word for it. He does not think hi audited 
anybody’s books in which he was a partner in the retailing 
of the lumber. He thinks he accepted their statements in 
writing and verbally. He is not an expert accountant. He 
did not undertake to verify these statements in ianv wav 
except in general knowledge and their report t<j> him or 
about whether it seemed to be approximately correct. They 
were all honest men he thought. Men in whom he had confi¬ 
dence or he would never have gone into that relationship 
with them. (R. Yol. 13, pp. 1650, 1651.) 

Natwick did render him such a statement in writing. He 
thinks Natwick gave him various memoranda from time 
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to time of what had been done, and when it was over 
1557 with and Xatwiek had paid him the memorandums 
were torn up. (R. Yol. 13, p. 1651.) 


The pop/dar lumber that was sold to Xatwiek was located 


at Dayton. Ohio. If the contract for the poplar lumber sets 
out that there were 1,153,000 —, it is correct, he does not 
know. (R. Yol. 13, p. 1651.) 

The poplar was not included in the original inventories; 
it was included in a subsequent inventory and an offer from 
the Director of Sales. He does not think the poplar was 
given to him in lieu of crating lumber, which the Air Serv¬ 
ice had used at Dayton. The Air Service looked on poplar 
as a softwood and it was included in an additional inventory 
that the contract provided would be added from time to 
time. (R. Yol. 13, p. 1652.) 

He does not recall now the quality of that poplar. He 
does not recall whether 40% of the poplar consisted of 
firsts and seconds; it is all in the record. (R. Yol. 13, p. 


1652.) 

George M. Chambers did not help Xatwiek sell any of 
this poplar to his knowledge. So far as he knows Chambers 
did not have anything to do with Xatwiek. Chambers was 
in the lumber business. (R. Yol. 13, p. 1652.) 

With respect to the purchases by Ford C. Close from 
Philips and Stephens, Close purchased something over 
1,000,000 feet of lumber, involving approximately $38,000. 
(R. Yol. 13, pp. 1652, 1653.) 

Tie received from Close an amount of $5,000. He thinks 
(dose's figures to him showed the net profit after losses and 
expenses, of something like $10,000. and Close owed him 
$5300. and Close had two or three carloads of the lumber 
that had been rejected and had not been adjusted, and it 
looked like Close was going to have to move it and take a 
loss on it, so he said to Close, 1 ‘Alright, give me 
1558 $5,000, and use the balance of if the best you can to 
take care of the loss”. (R. Yol. 13, p. 1653.) 


He thinks that $5,000 was paid to him in two amounts, 
one of $1500, and one of $2500—two or three, he doesn’t 
remember. (R. Yol. 13, p. 1653.) 

These amounts were paid to him in cash or currency at 
his request for the same reason that he wanted currency 
in the Calvin Robinson transaction. He did not want the 
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average lumber man to know it, and he did not want to 
have too many checks going* to his bank, showing* that he 
was spreading out too big* in the retail business. (jR. Vol. 
13, p. 1653.) | 

Close also made it a condition that he go into partner¬ 
ship with Close. Close was scared to death to touch this 
junk lumber, as Close calls it and going up agaijnst the 
Government red tape, and witness had to almost bejg Close 
to take the lumber and retail it. (R. Vol. 13, pp. 1653, 
1654.) 

He agreed to share profits and losses with Close las well. 
Close testified to that. (R. Vol. 13, p. 1654.) 

The witness was asked as to whether Close did hot tes¬ 
tify that he, Close, did not remember anything aboft sliar 


ing losses and witness stated that Close did testify 


to that 


and Close said that he, Close, had a loss and charged wit¬ 
ness his part of it, as he remembers about it in the record. 
That is what Close said. Tie thinks he has a clear recol¬ 
lection of Close testifying to it. (R. Vol. 13, p. 1654.) 

He was called upon to aid Close in disposing of this 
lumber. He conferred with Close and told Close what 
to do with some of the cross ties which could be ijsed for 
street railway ties and kept Close's account square. They 
did not press Close for the money. They saw Close along 
and stood readv to put up anv monev Close needed. (R. 
Vol. 13, p. 1654.) ' ' | 

lie did not have to put up any money for Close 
1559 because they stretched Close’s credit out, p-uaran- 
teeing it, and saw that Close did not have jto have 
the cash. Tt would have been taking money outj of one 
pocket and putting it in another pocket, if they liad put 
up the money—they would have had to borrow thej money. 
(R. Vol. 13, p. 1654.) 

The following thereupon occurred: 

Q. And your partner Stephens knew about thi£ trans¬ 
action? A. Oh, yes; he knew Close. 

Q. And you told Stephens you were sharing promts with 
Close? A. Yes, and that I was responsible for the financ¬ 
ing and guaranteed the account. (R. Vol. 13, po. 1654, 
1655.) 

With reference to the Daugherty-McKey transaction he 
does not recall the exact quantity and amount involved 
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and whether Philips and Stephens sold to Daugherty- 
McKey Company approximately 11,000,000 feet of lumber, 
involving a total ajmount of something like $197,000.00. lie 
does not recall the figures. (R. Vol. 13, p. 1655.) 

Daugherty paid him approximately approximately $42,- 
000, as his portion of the profit in the retailing of the lum¬ 
ber that Daugherty-McKey had bought from Philips and 
Stephens. The contract price paid to Philips and Ste* 
phens by Daugherty-McKey had nothing to do with this 
amount. (11. Vol. 13, p. 1656.) 

Daugherty would not purchase that lumber unless he 
agreed to finance Daughertv. Daughertv was scared to 
death about it. He is clear about that. (R. Vol. 13, p. 
1656.) 

The gross profits on the Daugherty transaction 
amounted to $100,000, as he recalls Daugherty’s statement 
from Daugherty’s books, and the net profit was reported 
to him as about $90,000.00. 

1560 $12,000 of this amount was paid to him in various 

items in cash at witness’s request. He does not 
recall if those payments were made at Valdosta, Georgia. 
He thinks at one time he was at Valdosta checking up with 
Daugherty and Daugherty gave him some profits there. 
He does not know but what all payments are made there. 
He does not remember distinctly about that. (R. Vol. 13, 
p. 1657.) 

The payments were made to him by Daugherty in cash 
rather than bv check because witness asked for it. He did 


not want it concealed. He simply did not want it to come 
to the attention of a lot of lumber men that would want 
him to go into partnership with them or sell them some 
lumber where these men were not responsible. He did not 
want his own banker to know he was spreading out too 
much in these things, that were necessary to get rid of this 
lumber; and so to his mind that was a sensible way to do 
it. (R. Vol. 13, p. 1657.) 

He asked Daugherty to give him three trade acceptances 
of $10,000 each of Daugherty’s company drawn on J. L. 
Philips & Company so that by endorsing same for Philips 
and Company and using their credit, he could raise the 
money that Daugherty felt at that time Daugherty had to 
have. Daugherty’s company was very hard up and very 
much extended, and felt that this money would be needed 
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for him and Daugherty to carry on this retail business and 
he told Daugherty that he would discount ttose notes 
through Philips and Company with Talmadge Si Company 
in New York, so as the notes came due in the usual course 
of time as it seemed from Daugherty’s books, Daugherty 
sent checks to Talmadge and Company to take up those 
trade acceptances. He does not know that the checks were 
sent and that the checks were on the Phoenix Planing Mill 
Company of Atlanta. The Phoenix Planing Mill 
1561 Company belongs to Daugherty and is a part of 
Daugherty’s organization. No deposit was made of 
these trade acceptances. The payment of these trade ac¬ 
ceptances went to his credit or the credit of Philips and 
Company. lie does not recall which on Talmadge’s books. 
He did not discount these acceptances with Talmadge and 
Company. He borrowed some money against them. He 
used Philips and Company’s credit and had these avail¬ 
able to use. (R. Yol. 13, p. 1658.) 

He did not borrow money on Philips and Company’s 
credit with those credit acceptances as an asset. He did 
not put up these acceptances of Talmadge & Company. He 
put up Philips & Company’s general credit and these ac¬ 
ceptances constituted part of their assets. He sent the 
acceptances over to Talmadge and they were finally cleared 
through Daugherty’s bank alright. (R. Yol. Ft p. 1659.) 

He gave Daughertv assistance in financing this transac- 

'tion. He sweated blood over it. Stephens came back 

from New York one dav and said the various banks in Flor- 

•> 

ida had said that Daugherty & McKey were hypothecating 
their securities all over the state and were 
broke. He put up some money for Daugherty 
everything he could. (R. Yol. 13, p. 1659.) 


practically 
& McKev, 


The following thereupon occurred: 

Q. For the sale of this lumber you pledged 


Stephens that you would take care of the Daugherty ac¬ 
count ? A. Absolutely. 

* 

Q. And Stephens knew all about this arrangement? A. 
Absolutely. 

w 

He does not think his agreement with Daugherty was in 
writing. He thinks it was just a verbal agreement. He 

69—5238, 5239 


Philips & 
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does not remember whether it was in writing or not, but 
he does not think it was. (E. Yol. 13, p. 1G59.) 

There was a distinct agreement with Daugherty 


1562 that witness was to share Daughertv’s loss as well 


as his profit. That is what Daugherty wanted him 
for. (E. Yol. 13, pp. 1659, 1660.) 

The witness was asked if Daugherty’s statement is in¬ 
correct when Daugherty says that he, Daugherty, does not 
remember any agreement to share losses with witness, and 
stated, “Certainly not. Men don’t go into a partnership 
and assume that relation without sharing loss as well as 
profits.” (E. Yol. 13, p. 1660.) 

Daugherty and McKev were rated, but were pretty badly 
extended at that time. Daughertv and McKev lost a lot of 
money on saw mills. He does not know if they had a good 
rating. Stephens looked up the ratings. Witness is not 
a credit man. lie has known Daugherty for twenty years; 
he did not have to look him up. He will add one thing 


on that credit business and that is to call attention to the 


fact that on the lumber at Xitro, shipping instructions had 
to be furnished by the first of August, and he could not 
get Daugherty or anybody else to take it until July 31st. 
That was the day Daughertv finallv agreed that if he would 
join Daugherty that Daughertv would take it. (E. Yol. 13, 

p. 12660.) 

The witness was asked if he knew that Daugherty and 
McKev in the books of the latter company were showing 
the payments to witness under the commission accounts 
of H. H. Sheep and H. H. Arnett, who were employees of 
Daugherty’s, and witness stated he did not know it until 
the entire transaction was over and concluded for a long 
time, and one day Daugherty mentioned it to him and all 
he could do was to 1 laugh and pay no attention to it. 
Daugherty testified here that he, Daugherty, did tell him 
that long afterwards, but it was no part of the arrange¬ 
ment between him and Daugherty, and he did not 
1563 know it until long after it was over. He did not 
tell him that during the transaction. (E. Yol. 13, 

pp. 1660, 1661.) 

The witness’ attention was called to Daugherty’s testi¬ 
mony in which Daugherty stated that he had a conversa¬ 
tion with witness in 1919, while the lumber was being 
shipped with regard to how he, Daugherty, was entering 
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the payments to Philips on Daugherty’s books, and Daugh¬ 
erty stated that he did have such a conversation, that he, 
Daugherty, told witness that they were keeping the pay¬ 
ments to him in commission accounts with H. H. Arnett of 
Philadelphia, and H. H. Sheep of Valdosta and :liat Daugh¬ 
erty said that lie does not know that witness made any ob¬ 
jection pro or con as to that. 

Whereupon the witness stated that he would say that 
those statements of Daugherty were approximately correct, 
except as lo dates and names because he never heard of the 
other Arnett in Philadelphia. There was seme remark 
made by Daugherty that on account of Daugheifty’s income 
tax return Daugherty saw lit to carry the account this way, 
and the transaction was over, and he did not pay any at¬ 
tention or give any weight to it one way or the! other. (R. 
Vol. 33, pp. 1661, 1662.) * j 

With reference to the Eitzen-Touart transaction, Philips 
and Stephens sold to Eitzen-Touart one and a half million 
feet of sawn cross ties and 400,000 feet of sawn timber, and 
some piling, approximately 2,000,000 feet altogether, lo¬ 
cated at Brownsville, Fort Sam Houston and Laredo, 
Texas. (E. Vol. 13, pp. 1662, 1663.) This lumber was not 
sold to the Eitzen-Touart Co. a Corp. at Pensacola. It was 
sold to the Eitzen-Touart Company, a partnership in New 
Orleans, that he understood consisted of Eitzen, Touart 
and Charles Philips, Jr. (R. Vol. 13, pp. 1664,1665.) 
1564 The witness was asked as to whether defendant 
Touart was mistaken when the latter testified to the 
fact that the Texas lumber was sold to the Eitzen-Touart 
Company, a corporation, and answered that he does not 
know what Touart testified to. (R. Vol. 13, p. 1665.) 

He was in Touart’s office in New Orleans when Touart 
talked to him about a lumber contract for export to Cuba, 
and he was about to leave when Touart told lkim that he, 
Touart, had $10,000 that he, Touart, was going to take to 


Charles Philips, Jr., and asked witness if he would take it 
over to Charles Philips. He said yes, and took }t to Charles 
Philips. (R. Vol. 13, pp. 1665, 1666.) 

He did not ask Touart for the $10,000 in (hash or any 
other manner, shape or form. Touart handed him an 
envelope that Touart said had $10,000 in it, and witness 
took it to Charles Philips. He thinks it was an envelope, 
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he does not recall. He would not have the money loose in 
his hand. Touart handed it to him in an envelope or wit¬ 
ness put it in an envelope. He must have counted it be¬ 
fore he took it and so lie probably put it in an envelope. 
(R. Vol. 13, p. 16C6.) 

The following* thereupon occurred: 

Q. Did you hear Mr. Touart testify to this effect at the 
criminal trial: 

“The first I heard of this lumber was when J. L. 
Philips”—they were speaking* of the Texas lumber—“and 
Charles Philips, Jr. came into the office at New Orleans 
and discussed this lumber. Charles Philips was manager 
of J. L. Philips & Company.” 

Was that true! A. Charles Philips was not manager of J. 
L. Philips & Company. He was winding up some affairs 
there and had charge of my office. He was not general 
manager. 

1565 Q. Well, did you and Charles Philips, Jr. go into 
Mr. Touart’s office at New Orleans and discuss with 
him the Texas lumber? A. I don't recall. I was in Mr. 
Touart's office any number of times. I dealt with him for 
years; this matter was under discussion, I had been down 
there two weeks trying to sell this lumber. Just what par¬ 
ticular occasion I might have gone into his office with 
Charles Philips, I cannot recall now. 

Q. And did you ask Mr. Touart how much he would be 
satisfied with on the transaction? A. I did not. 

Q. And Touart did not tell you that he would be satis¬ 
fied with $2.00 a thousand? A. Touart never told me what 
he would be satisfied with in connection with that particular 
transaction. We discussed the price of the lumber; what 
he and Charles Philips talked about, I don’t recall, but I 
was trying to sell them the lumber, and did sell them the 
lumber. (R. Vol. 13, pp. 1666-1667.) 

Some time after that he learned that Eitzen-Touart 
Company had sold that lumber to George Vaughan, a lum¬ 
ber dealer. Eitzen-Touart Company employed Arnett who 
was working in a half way sort for witness, that is half 
way for witness and half for himself, Arnett, a free lance 
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sort of a man. Eitzen-Touart Company borrowed Arnett 
or hired Arnett to go out there and retail that lumber as 
witness understood it. As far as he knows, Eitzen-Touart 
Company paid Arnett for that, J. L. Philips & Co. did not 
pay Arnett. (R. Vol. 13, p. 1667.) 

Thereafter he never called at Touart’s office in Pensa¬ 
cola, and asked Touart how Touart made out on the 
Vaughan deal, and he doubts if he was in Touart’s office 
in Pensacola during that year unless it was one of 
1566 the contracts going to Cuba. That was jail in New 
Orleans and had nothing to do with Pensacola. 
Touart was living in New Orleans and had an office in the 
Hibernia Bank Building. (R. Vol. 13, pp. 1667, 1668.) 

He did not go to Touart’s office in New Orleans and ask 
Touart how the latter made out on the Vaughan deal as 
he recalls. He was interested in anvbodv’s business, and 
he may have asked Touart how the latter came dut, lie does 
not remember. When Touart told him he did not ask 
Touart for $10,000, and he did not tell Touart to get the 
money for him in cash. Touart did not then draw a check 
for $10,000, and take the check to Touart’s bank with 
$10,000 in cash and hand it to him. Touart handed him 
$10,000 that Touart said was for witness’s brother, Charles 
Philips, but of the drawing of the check and going to the 
bank he never saw and knew nothing about it. (R. Vol. 
13, p. 1668.) 

The Eitzen-Touart Company partnership not the Eitzen- 
Touart Company, a corporation bought approximately 
twentv-one million feet of lumber at the Old Hickorv Plant 
in Nashville, Tennessee, involving an amount of some¬ 
where in excess of $300,000.00. (R. Vol. 13, pp. 1668, 1669.) 

His brother Charles Philips was a member pf the part¬ 
nership to whom the Old Hickory lumber was sold, and lie 
knew it was a partnership when he sold the lumber to 
Eitzen-Touart Company. (R. Vol. 13, p. 1669.) 

The witness was asked as to whether he knew that his 
brother Charles Philips was getting two-thirds of the profits 
of that sale, and testified that he knew that Charles Philips 
was a partner with Eitzen and Touart in the purchase of 
the lumber, but he knew nothing about the detailed arrange¬ 
ments between them at that time. He learned that after¬ 
wards. (R. Vol. 13, pp. 1669, 1670.) 
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1567 lie does not know liow long afterwards lie learned 
about the details. Charles Philips told him about it 

sometime afterwards: it all came out here in the trial. lie 
knew it at that time. lie does not know when it came out. 
(R. Yol. 13, ]>. 1670.) 

He does not know what the profits of the Eitzen-Touart 
Company partnership were. He heard some testimony in 
the trial, but it has passed out of his head, and he does 
not know now. He never had anything to do with it. (R. 
Yol. 13, p. 1670.) 

Prior to the sale ofithe lumber to the Eitzen-Touart Com¬ 
pany his brother, defendant Charles Philips, had been in 
charge of witness’s Xcw Orleans office in the ending of the 
war, and witness's coming to Washington had practically 
stopped his business. Charles Philips was doing a retail 
business in Xew Orleans with another fellow and he thinks 
Charles Philips had been getting out some soft cypress 
cross ties with a negro and looking after the odds and ends 
of witness's business:and drawing a salarv for it and had 
charge of the office in Xew Orleans. He was paying Charles 
Philips something like $300 or $350.00 a month. He does 
not recall whether Charles Philips was an officer of J. L. 
Philips and Company during this time. He does not think 
so. He had been employed by J. L. Philips and Company 
for twenty years. (R. Yol. 13, pp. 1693, 1694.) 

He thinks Charles Philips was a man of financial means 
in January, 1919. Charles Philips must have had some 
money. He does not know how much as he is not familiar 
with Charles Philips’ personal affairs. Charles Philips 
had a home and a family. (P. Yol. 13, p. 1694.) 

With reference to the Sullivan transaction Philips and 
Stephens sold to Frank T. Sullivan 22,000,000 feet 

1568 of soft wood and there was delivered approximately 
17,000,000 feet leaving a shortage of four or five 

million feet. In addition to the 17,000,000 feet of soft wood 
there was delivered to Sullivan approximately four million 
feet of hard wood that took the place of the shortage in 
soft wood. (R. Yol. 13, pp. 1694.) 

He understood that half of Sullivan’s profits on the re¬ 
sale of the lumber purchased by Philips and Stephens in 
the transaction went to Magness; that Magness was a part- 
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ner with Sullivan and got a half interest. (R. Vol. 13, p- 
1694.) 

The following* thereupon occurred: 

Q. And that came about because you had made a tenta¬ 
tive agreement with Magness to sell him half of tile lumber, 
and when Sullivan came to see you and endeavored to pur¬ 
chase it vou suggested to Sullivan that vou were obligated 
to Magness and suggested that the two get together on the 
proposition? Is that true? A. I think—I don’t recall 
whether I agreed to sell Magness half of that lumber or a 
good substantial part of it. He wanted to buy iome of it 
and had talked to me about it, and I told him wlien I was 
ready to sell I would let him know. And then I told him 
that, all things being equal and subject to agreeing on the 
price and conditions, I would sell him this, and I rather 
think it was discussed at about half, that being about the 
limit of his capacity to finance and take care of it. And 
when Sullivan came down T told Sullivan about my agree¬ 
ment with Magness. Sullivan wanted to figure, first, on 
part of the lumber, and then I told him of this commitment 
to Magness; and the question of dividing the piles of lum¬ 
ber, the conflict in grading and competition in selling, which 
would destroy the market, was all discussed, and I 
1569 suggested to him to see if they could not cooperate 
and get together, either to buy jointly orJ certainly, 


to agree on which was which, which territory cjach would 
take. 

Q. Did you have a binding agreement with ^lagness to 
sell him that part of the lumber ? A. I told you what I had 
said to him. I had given him my word that, all things being 
equal, subject to price and conditions, I saw no reason why 
I should not sell him what he wanted. 

Q. And thereafter Sullivan informed you tljat he had 
gone into partnership with Magness, and Magn|ess was to 
get half of the profits ? A. He told me they had joined 
forces and the lumber would be bought in Sullivan’s name 
and he would be the leader in the enterprise, lie was the 
older man, and he had the facilities, and he told me Mr. 
Magness and he would divide the profits after the expenses 
of retailing it. There was no secret about it. 

Q. Then I understood that E. R. Philips became entitled 
to one-half of Magness’s profits? A. E. R, Philips and 
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Magness were the same; they were partners in business. 
When I spoke of Magness, it was to sell it to Magness, 
with whom E. E. Philips was a partner in business. 

Q. And Magness was a partner of E. R. Philips at the 
time this arrangement with Sullivan was made? A. Yes. 

Q. Did Sullivan know he was dealing with Magness and 
E. E. Philips instead ot* Magness? A. 1 don't know. I 
presume Mr. Magness told him that. I don't know. (R. 
Vol. 13, pp. 1694-1696.) 

1570 lie does not know how long E. R. Philips had been 
interested with Magness. It was for some time. E. 
E. Philips and Magness were in the wholesale lumber busi¬ 
ness. They had an office in Xew York, lie did have the ad¬ 
dress. It is somewhere in his records; he has forgotten it 
now. E. R. Philips is his brother. (R. Vol. 13, pp. 1699, 
1700.) 

E. R. Philips was pot an officer of J. L. Philips and Com¬ 
pany at that time—not after E. R. Philips left him and 
went with Magness. He does not recall when E. R. Philips 
left him. There was a break-up about the time of the 
Armistice, and E. R. Philips went to Xew York. Robinson 
had left witness about two vears. Magness went away 
about the time of the Armistice. It was somewhere along 
there. Previous to that time E. R. Philips had been em¬ 
ployed by J. L. Philips and Company, and after that by the 
Southern Pine Company of Georgia. He does not know 
for what period preceding the Armistice E. R. Philips had 
been employed by J. L. Philips and Company, lie does 
not believe E. R. Philips was with J. L. Philips and Com¬ 
pany up until the Armistice. E. E. Philips had been with 
him and after that by the Southern Pine Company, and then 
E. R. Philips and Magness went in business together. E. R. 
Philips was a stockholder in J. L. Philips and Company 
when the latter was employed by J. L. Philips and Com¬ 
pany. E. R. Philips was not a stockholder when he left the 
company. (R. Vol. 13, pp. 1700,1701.) 

E. R. Philips and J. C. Magness subscribed to $100,000 
in stock of the Southern Lumber and Timber Company. 
(R. Vol.13, p. 1701.) 

The prolits of Frank T. Sullivan or most of them were 
sent by Sullivan to witness on a written order from Mag¬ 
ness to pay to witness on account of the transactions Mag¬ 
ness had with Sullivan. (R. Vol. 13, p. 1701.) 
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1571 Part of these profits were paid to witness and 
part of them to Magness, he thinks, up to jtlie time 
Magness bought this stock from witness, which w|is in the 
fall of 1919, he does not know the exact date. Tliev were 

i 

preparing* to organize the Southern Lumber and Timber 
Company and were going* to get the charter as scon as he 
could get time to go to Florida to do it. (R. Vol. 13, p. 
1701. r 


These checks that he received were deposited td his per¬ 
sonal account in his bank. (R. Yol. 13; p. 1701.) 

He did note olleet on account of Sullivan's profits. He 
collected them from Magness to whom he had sold some 
stock. He received them from Sullivan for Magness’s ac¬ 
count to an amount of $240,000. His stock amounted to 
$200,000, and lie paid Magness the difference between the 
price of the stock and the money lie collected, and has his 
receipt for it. (R. Vol. 13, yip. 1701-1702.) 

He doesn’t recall the date of the payment to Magness. 
He thinks there were several payments. It must have been 
in 1920, because it was after he collected the money and it 
was after the Southern Lumber and Timber Company was 
going and Magness went to Cuba and traveled out west. 
It came along after Sullivan’s payment, of course, or 
otherwise witness could not have paid it to Magness. (R. 
Vol. 13, p. 1702.) 

He suspects that those payments to Magness were made 
by check although he does not remember now. j Magness 
was traveling around and went to C'uba one tinnf and got 
some money. He cannot say that he did not givc| Magness 
cash because he docs not recall, but lie probably gfcive Mag¬ 
ness checks. (R. Vol. 13, pp. 1702, 1703.) 

1572 He does not remember on what banks the checks 
were drawn as he had several bank accounts. If lie 
can produce the checks he will. He doubts if he has the 
checks now, but he will look for them. He does not think 
he has anv book records showing* these transactions with 
Magness. He had at the time, but his records arc so badly 
scattered and have been so overhauled, he has not the re¬ 
motest idea what is missing from them, but if he has them 
he will produce them. (R. Vol. 13, p. 1703.) 

Either E. R. Philips or Magness was entitled to half of 
that $40,000, as the settlement was made jointly,! together, 
but he thinks he paid it to John C. Magness. It )nay have 



1070 


JOHX L. PHILIPS ET AL. VS. 


been done jointly. He knows Magness gave him receipts. 
He has Magness’ receipts for the total and he expects it was 
paid that way to the partnership. (R. Vol. 13, p. 1703.) 

The witness was asked how long the relationship or busi¬ 
ness between E. R. Philips and J. 0. Magness continued, 
and testified that they went into the Southern Lumber and 
Timber Company and E. R. Philips moved to Kissimmee, 
and took charge of the plant there and Magness came into 
the Philadelphia office and then went to Cuba. Both Mag¬ 
ness and E. R. Philips were active with the Southern Lum¬ 
ber and Timber Company, E. R. Philips being Secretary 
and Treasurer. E. R. Philips family moved to Kissimmee. 
That is where their plant was. (R. Vol. 13, pp. 1703, 1704.) 

The witness was asked as to whether he had a copy of the 
order which Magness gave him addressed to Sullivan on 
which Sullivan paid Magness’ share of the latter’s profits 
to him and testified that he delivered that to Sullivan. He 
does not think he had a copy of it. He did not see any rea¬ 
son for it. lie does not recall now that he had a copy. (R. 

Vol. 13, p. 1704.) 

1573 Magness was a man of means and had some money. 

Magness had been in business with him for twenty- 
five years. (R. Vol. 13, p. 1704.) 

The witness was asked as to how much Magness had and 
testified that Magness would have to be questioned as to 
that. He does not know about Magness’ personal affairs. 
(R. Vol. 13, p. 1704.) 

The witness was asked as to whether the J. C. Magness 
shown in witness’s income tax return for 1921, as owing a 
bad debt amounting to $1,250, for which witness sought a 
deduction was the same Magness, and testified that he does 
not recall. (R. Vol. 13, p. 1704.) 

Thereupon the witness’ attention was called to Schedule 
A-17 of the income tax return of J. L. Philips and Company 
for the year 1921, relative to the said deduction of $1,250, 
representing a bad debt of J. C. Magness, and testified that 
lie remembers that item. That was a matter that Magness 
had up, a small matter that Magness was not responsible 
for, and it was charged to the latter and Magness could 
not collect it, and witness treated it as a bad debt and 
charged it off. It was money Magness loaned a fellow and 
witness charged it to Magness. The fellow did not do what 
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they wanted the man to do and Magness was not really re¬ 
sponsible for it. (R. Vol. 13, pp. 1704, 1705.) 

The witness was asked how he took this item on his books 
in the tirst place and testified that he advanced this sum 
to Magness. J. L. Philips and Company was being merged 
into the Southern Lumber and Timber Company, it was 
practically the same out lit. Magness was amply gojod for 
it if Magness owed it and is good for it now. (R. \fol. 13, 
p. 1705.) j 

The witness was asked if during the sale of the 
1574 lumber by Sullivan he called at Sullivan’s office and 
checked up the profits which Sullivan was making on 
this lumber, and testified that he does not recall doing so. 
He was in Sullivan’s office a number of times; he was in¬ 
terested in it only from the standpoint of the money that 
was coming to him. lie never had any checking with Sul¬ 
livan at all as to that phase of the thing. He never looked 
into the profits that were accruing except the statements 
Sullivan sent him from Magness. Sullivan made a monthly 
or periodical statement of profits as to each lot of lumber. 
(R. Vol. 13, pp. 1705, 1700.) | 

He never went over the books on this business wi|th Miss 
Hanson, Sullivan’s bookkeeper. In fact, he does not recall 
ever having seen anv of Sullivan's books. He; and Sulli- 
van had a little aeroplane company that they bought some 
veneer on, but he does not know about anything else. (R. 
Vol. 13, p. 1700.) ‘ ^ | 

At the close of the transaction he did not check <j>ver the 
Magness account with Sullivan. He left that to Magness. 
He did not give Sullivan a receipt or a release for tlijit. The 
checks were receipts. Magness may have given Svjllivan a 
receipt, but he did not. (R. Vol. 13, p. 1700.) j 
The witness was asked as to whether he had anjy corre¬ 
spondence from Sullivan to him, in which Sullivan j claimed 
a shortage in deliveries and threatened to bring some ac¬ 
tion against him or the Government unless the matter was 
adjusted, and testified that he can not say: that tllie whole 
files are here somewhere; that he will take a look!and see 
what is here. (R. Vol. 13, pp. 1700, 1707.) 

The witness was asked as to whether he ever 
such correspondence from Sullivan that he recalls, ^ 
fied that he cannot say, of course; the files are here some- 


had any 
nd testi- 
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where. He will take a look. Sullivan made his claim abso¬ 
lute! v for the amount of lumber that Sullivan had 
1575 bought and [less had been delivered to Sullivan and 
what the Air Service was using, right in the midst 
of it Sullivan protested that they were using the lumber. 
The whole thing was in writing and, of course, Sullivan 
came down here and telephoned, and there is a whole world 
of correspondence! about it; the whole outfit must have 
been writing about it. (R. Vol. 13, p. 1707.) 

With reference to the Southern Lumber and Timber Com¬ 


pany, the witness was asked as to how much stock of that 
company he owned and testilied that he thinks the capital 
stock of this company was $500,000, and he owned all ex¬ 
cept Magness, E. R. Philips, Charles Philips, Yancey and 
Eellowes bought a little, and he sold a small quantity to a 
fellow by the name of Wootten; he does not recall the exact 
figures, lie owned all except what those mentioned owned, 
they were his partners in business. (R. Vol. 13, p. 1707.) 

The witness was asked as to whether he did not sell them 


his stock that originally belonged to him, and testified that 
he does not recall whether he subscribed for their stock on 


the books of the company and transferred it to them or 
whether it was taken direct by them; he thinks that that 
probably was the way. (R. Vol. 13, pp. 1707, 170S.) 

The subscriptions of Magness and E. R. Philips to the 
Southern Lumber and Timber Company amounted to 
$200,000, Charles Philips, Jr., $80,000 and Wootten $12,000. 
He does not recall how much the subscriptions of Yancey 
and Eellowes amounted to. It is put down there as five or 
ten shares each. (R. Vol. 13, p. 1708.) 

He thinks he had the remaining shares in the Southern 
Lumber and Timber Company in his personal name, and 
that J. L. Philips & Company took $100,000, or one hundred 
thousand and some odd dollars for all the property of the 
plant at Kissimmee, for the buildings and lumber on hand. 
(R. Vol. 13, p. 1708.) 

1576 He paid $100,000 in cash for the shares that he 
took in the Southern Lumber and Timber Company. 
He does not mean literally cash, in actual money, he means 
they paid practically cash for it. (R. Vol. 13, p. 1708.) 

Ilis recollection is that the entire capitalization of the 
Southern Lumber and Timber Company amounted to 
$500,000, with authority to increase up to $1,000,000, and 
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that there was subscribed $500,000 of stock. lie thinks in 
the first instance it was $200,000, and then they increased 
it and had put in a big stock of lumber. His holding^ in the 
company were approximately $200,000, he should sak\ (E. 
Vol. 13, p. 1709.) ‘ ' j 

He paid $100,000 in property which was appraised for 
his stock, the property consisting of saw mill plants, dry 
kilns, side tracks, and other things. The whole plant at 
Kissimmee was worth $100,000. He took stock for that and 
took stock for the balance amounting to $100,000, which he 
paid for by check. (R. Vol. 13, p. 1709.) 

The witness’s attention was called to the fact that the 
property taken in was the property of J. L. Philips and 
Company, whereupon the witness testified that J. L. Philips 
and Company belonged to him. (R. Vol. 13, pp. 1709,1710.) 

The Southern Lumber and Timber Company had a bank 
account in the Barnett National Bank at Jacksonville, and 
the State bank of Kissimmee. The Southern Lumber and 
Timber Company was being intermerged with the J. L. 
Philips and Company, so that the bank accounts were, for 
the time being while they were merging, almost tl^e same, 
one financing the other. The bank accounts were entitled 
“Southern Lumber and Timber Company”, where it was 
the latter’s and J. L. Philips and Company where it was 
theirs. (R. Vol. 13, p. 1710.) 

1577 The witness was asked as to whether or nc|>t he de¬ 
posited the amounts received from Magness, E. R. 
Philips, Charles Philips, Jr., and Wooten in the tank ac¬ 
counts that he had to the credit of the Southern Lunjiber and 
Timber Company, and testified that he did so ultimately. 
He does not think it all went in at once, but it went in as 
it came along, and the company needed it, anc). as the 
amounts came to him. (R. Vol. 13, p. 1710.) 

The witness was asked if all these amounts vfent into 
the bank accounts as they were received by him, j and an¬ 
swered: “as I paid them in, to J. L. Philips and Company 
and the Southern Lumber and Timber Company, and J. L. 
Philips and Company was financing and paying fo(r lumber 
for the Southern Lumber and Timber Company ajid merg¬ 
ing them.” (R. Vol. 13, pp. 1710, 1711.) 

The witness was asked as to whether the Magness and 
E. R. Philips subscription for stock went into the bank 
account of the Southern Lumber and Timber Company as 
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lie collected it, and testified that it went in ultimately to 
the Southern Lumber and Timber Company in its business. 
As to the exact bank and exact date and amounts he does 
not recall, but it all went in to pay for this stock and be¬ 
came absorbed in two or three hundred thousand dollars 
worth of lumber that was on hand, the plant down there. 
T>y ultimately he means it went into the company’s af¬ 
fairs. He does not mean that ihat there was any specific 
date that he took ^$100,000 and put it in the bank to the 
credit of the Southern Lumber and Timber Company. He 
does not recall any such incident. It did not come in that 
way. (R. Yol. 13, p. 1711.) 

When the shares were issued the money had already been 
paid in those various payments and the shares were fully 
paid up. (R. Yol. 13, p. 1711.) 

1578 With the exception of the $100,000 that was in re¬ 
turn for the plant property $500,000 was paid for in 
cash or its equivalent in checks or money. (R. Yol. 13, pp. 
1711, 1712.) 

The plant at Kissimmee was a remilling plant when he 
bought it and before he spent $75,000 or $100,000 on it. 
When he got there it was a small plant, a planing mill and 
saw mill. A remilling plant is a plant that does custom 
work for other people. They did not do that work. They 
bought their own lumber and manufactured it and remanu- 
factured it. Thcv did not saw their logs; tliev sawed what 
they called square timber. (R. Yol. 13, p. 1712.) 

The plant at Kissimmee was bought by J. L. Philips and 
Company in 1917 or 1918'. He does not remember the man’s 
name from whom the plant was purchased. He does not 
recall now how much he paid for it because they turned 
in to rebuild and reconstruct the whole outfit and he does 
not remember what they paid for the nucleus that was 
there. It was on record. (R. Yol. 13, pp. 1712, 1713.) 

He docs not remember what he paid as it has been ten 
years ago. (R. Yol. 13, p. 1713.) 

The improvements made on the plant by J. L. Philips 
and Company while it was in the latter’s possession 
amounted to $75,000.00 to $100,000. The improvements 
represented two or three band saws, a timber machine, two 
flooring machines, molding machines; apparatus for han¬ 
dling lumber, a hundred foot brick dry kiln; lumber skids 
a half mile long, side tracks, skids to unload lumber and to 
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reload it, electric motors to run machinery and all 'sorts of 
things that come with a plant like that. (R. VoJL 13, p. 
1713.) 

The planing machines were purchased from the Woods 
Machine Company, the timber machine, he thinks, was 
bought second hand, the band saws were piade by 

1579 Murchon & Schutte. The electric motors, fo n r or five 
of them, were General Electric Motors, and! he does 

not know from whom they were purchased. Those Would be 
details that went with the operation of the plant and lie does 
not recall them offhand. (R. Vol. 13, p. 1713.) 

As to papers and checks which he had been previously 
asked to produce relating to the Magness transaction, upon 
resuming the witness stand on the following day, the wit¬ 
ness testified that he has not the checks that he gave to Mag¬ 
ness. He cannot find them and he does not know that they 
are in existence after all of these years, but if they are at 
home lie will look further for them when he goes there. 
(R. Vol. 14, p. 1723.) 

The witness stated that he desired to modifv a statement 

* 

made yesterday regarding the Southern Lumber k Timber 
Company when he testified from memory; and testified 
that the capital stock of the Southern Lumber & Timber 
Company from the record shows that it was $400,000 and 
not $500,000. He also finds that the stock which was issued 
to the other individuals with the exception of Mr. \Vootten, 
was issued and sold to witness and charged on the books 
of the company to witness, and afterwards paid l)or in the 
property and good will and the clearance of J. J\i. Philips 
& Company property into that account. The s^ock that 
these men bought was bought from witness after he had 
bought it from the company, except the stock that was sold 
to the Wootten Lumber Company or M. L. Wootten, which 
was sold directly by the company and paid for with the 
check that was deposited to the credit of the company in the 
Barnett National Bank of Jacksonville; as to the bank ac¬ 
counts to which he testified yesterday, he finds that the 
local account where they did their local business was the 
State Bank of Kissimmee and the bulk of the banking was 
done through Philips & Company in whose name practically 
all the lumber down there was shipped; that with reference 
to the question of the previous day as to the name 

1580 of the person from whom he purchased th^ property 
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at Kissimmee lie finds from the original deed that it 
was purchased from! a Mrs. Thurman who had, he thinks, 
inherited it from her husband. The consideration oi that 
deed si m ply reads $1.00 and other valuable consideration, 
and his recollection is that they paid for the little prop¬ 
erty they purchased before they began to rebuild it, he 
thinks, $10,000: that with reference to the question of the 
day previous in connection with an item charged to profit 
and loss in his income tax return, relative to Magness, 
that that was a loan made by Magness for the company’s 
interests to a man named Osterly, connected with the New 
Xiqnero Sugar Company, at Manzanillo, Cuba, and was 
loaned as a favor, and it was never paid and Magness was 
not responsible for it and so it was charged to profit and 
loss: that with reference to the question asked the day 
previous as to the property of J. L. Philips and Company 
transferred to the Southern Lumber and Timber Com¬ 
pany, that that property was appraised for $101,753.10, and 
the company issued $100,000 of its preferred stock to J. L. 
Philips and Company for it, which came to him personally 
upon the liquidation of Philips and Company’s affairs. 
The stock holding that he was questioned about the day 
previous instead of amounting to $500,000, amounted to 
$400,000, of which there was left with him after he sold this 
other stock $118,000. He refreshed his recollection as to 
the above matters from some copies of his income tax re¬ 
turns and some pencil memorandum and other things he 
had at his hotel except the deed, lie had the original 
deeds from Mrs. Thurman and from Philips and Company 
to the Southern Lumber and Timber Company which are 
recorded down there. (R. Yol. 14, pp. 1723, 1724, 1725.) 

The witness was asked as to the date of the issue 


1581 of the stock to him personally and testified that he 
thinks the company was incorporated the first part 
of February, 1920: that the application was made in De¬ 
cember, 1919, and it was incorporated early in February, 
and the stock was 1 issued shortly after the organization 
meeting, on the 4th of March, or early in March, 1920. (R. 
Yol. 14, p. 1725.) 

In answer to the> question whether the entire capitaliza¬ 
tion was issued to witness, except the $100,000 that was 
issued to J. L. Philips & Company, he stated: “No, the 
capital was increased. The first issue of the stock was 
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only for the property and then other stock was issucjd later, 
and was to a Yancey and Fellowes and to E. R. Philips, as 
Secretary and Treasurer, and to me and to Woottjen, and 
then out of my stock I sold additional stock to E. R.| Philips 
and sold to Magness and also stock to Charles Philips, in 
accordance with the agreement that I had with them to do 
it as soon as the stock was issued”. There was issued in 
the first instance $100,000 of stock in consideration of the 
property turned over from J. L. Philips & Company, and 
lie thinks the first capital issued was $108,000, £jnd that 
$8,000 was the stock the directors held and was pal'd for as 
issued. Witness had part of the $8,000—he thinkji twenty 
shares, E. R. Philips had twenty shares and Fellowes and 
Yancey had twenty shares each. That was the qualifying 
shares for an incorporation. The par value was $100.00. 
(R. Vol. 14, p. 1726.) 

After that issue he does not recall the date of tljie Woot- 
ten stock. There were 120 shares sold to Wootlten, and 
then the balance of the stock was issued to witness, mak¬ 
ing the total of $400,000. The balance issued to lYm would 
be $280,000. 

The following thereupon occurred: 

Q. And what was the consideration for that issue? A. 

The consideration of that was J. L. Philips & Com- 
1582 pane’s lumber, that was turned over, in coming in; 

the good will of Philips and Company’s business, 
and the advancing of cash from time to time as tliev devel- 
oped in the accumulation of their stock of lumber, and as 
J. L. Philips and Company was liquidated and jits assets 
belonged to me they were merged into that company and 
went to my credit to offset this stock that had beeli charged 
to me. 

Q. So the -280,000 represented assets of J. L.! Philips & 
Company which went into the Southern Lumber j& Timber 
Company? A. Not entirely so, sir. There was money ad¬ 
vanced from time to time for their payrolls arjd as they 
needed it, and also lumber, and also the accounts of J. L. 
Philips and Company; that is, they were paid (and trans- 
fererd into that company. My recollection is there was 
some good will that went in for Philips & Company’s 
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standing in business—I don’t recall that amount. That 
would come from their books. 

Q. After the original transfer of the $100,000 worth of 
property can you tell us how much property was trans¬ 
ferred from J. L. Philips & Company to the Southern Lum¬ 
ber & Timber Company? A. My recollection is that the 
company’s entire property was $300,000, or $400,000, 
somewhere in between there, represented in cash, and stock 
of lumber on hand and its accounts. J. L. Philips & Com¬ 
pany had been selling, they were the selling company and 
sold the lumber, and therefore the Southern Lumber & 
Timber Company in shipping its lumber shipped it in the 
name of Philips & Company, charged it on their books to 
Philips and Company, and then Philips Company would 
give them money as they needed it for payrolls or to pay 
for lumber—inter-company bookkeeping. 

1583 Q. How much of this $280,000 would you say repre¬ 
sented property turned over by J. L. Philips & Com¬ 
pany to the Southern Lumber & Timber Company? A. The 
lirst property turned over by J. L. Philips Company, the 
physical property of the plant, represented this $100,000. 

Q. I am excluding that. A. The other was the equivalent 
of cash, in that it was stocks of lumber and lumber that 
Philips & Company paid for, lumber that was shipped in 
there and being merged into that, and Philips & Company’s 
accounts as they were collected and the company liquidated; 
not that particular item transferred, but if the Southern 
Lumber & Timber Company wanted $5,000 for payroll, 
Philips & Company simply charged it to them and sent 
them the money, or gave them a check for it. The merging 
of the two companies and my ownership of Philips & Com¬ 
pany—those assets went on the Southern Lumber & Timber 
Company’s books as ,an offset to what this stock had been 
charged to me until it was paid for. 

Q. And in that way, the Southern Lumber & Timber Com¬ 
pany got from J. L. Philips & Company approximately 
$280,000 worth of cash or property or assets? A. Cash 
and property and the item of good will, which I don’t recall 
what it was, but it was not very much. It shows on their 
books. (R. Vol. 14, pp. 1727-1729.) 

The Southern Lumber & Timber Company had a com¬ 
plete set of books consisting of ledgers, stock books and 
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shipping records, and also had adding machines nnd type¬ 
writers, the usual office equipment. (R. Vol. 14, ;p. 1729.) 

He also had a similar set of books for J. L. Philips & 
Company. He had those books for years. (R. Vol. 14, 
p. 1729.) 

1584 lie cannot tell where the books of J. L. Philips & 
Company and the Southern Lumber & Timber Com¬ 


pany are. They were at Kissimmee when the plajit closed. 
II is brother was a bookkeeper there and Yancey and Fel- 
lowes and the other people were there. The books were 
never in witness’s physical possession, lie lias some of the 
records here and some are in Thomasville, and the real 
actual physical books when the company was liquidated he 
presumes were left at Kissimmee in the custody of the office. 
(R. Vol. 14, p. 1729.) 

They sold the property after the company went through 
the horrible depression of 1921. They lost all their money 
and finally sold the buildings and the land to some 
1585 Jew fellow at Kissimmee; witness forgot his name. 

He does not know what became of the books. They 
are not now in his control. He lias not seen them. (R. Vol. 
14, p. 1730.) 

The witness was asked what records he had with him in 
connection with the company, and testified that he had his 
official record of the company, which generally remains in 
the president’s hands, and stock certificates, which were 
cancelled. He also has the stock books at his home, he 
knows, because he had them when he left Thomasville and 
did not bring them; but he has with him the certificates and 
deeds to the property. The actual books of the company, 
of course, he did not see. The certificates that he has are 
the certificates of stock of the Southern Lumber & Timber 
Company. (R. Vol. 14, p. 1730.) 


He does not remember the name of the person to whom 
the property of the Southern Lumber & Timber Company 
was sold. It is of record down there. It has been seven or 
eight years. He signed the deed. He does not recollect 
how much he received from the sale, it is of record down 
there. They shipped off the machinery and gradually 
junked a lot of the stuff and took out the pipe and the dry 
kilns and sold the motors and everything they cojild, and it 
was left just the usual sawmill buildings and sidetrack and 
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land, a liouso for an office, and sucli tilings. (R. ^ ol. 14, 
]>p. 1730,1731.) 

The liquidation of J. L. Philips Company into the 
Southern Lumber and Timber Company went through and 
was practically complete in 19-0, and he applied to his 
lawyers in Xew York to have it dissolved, and that took 

mi 

some advertising for two or three months. lie was then 
sent the dissolution meeting of the stockholders and di¬ 
rectors, and tlxev went through that, and about the 
1586 time he thought he had it through with, the State of 
Xew York held them up because they said they owed 
them a capital stock tax for that particular year. He thinks 
it took the lawyers six or eight months to convince them in 
Albany that this dissolution had been applied for the 
previous year and they should not be assessed for that year, 
and he thinks it took them nearly a year to get a final decree. 
(R. Yol. 14, p. 1731.) 

The merger or transformation of J. L. Philips & Com¬ 
pany into the Southern Lumber and Timber Company was 
completed in 1920 and 1921. It was going on through both 

vears. lie does not know the exact date that the final odds 
• 

and ends were cleaned up one into the other. The South¬ 
ern Lumber and Timber Company dissolved in 1921. That 
was following the great depression. (R. Yol. 14, p. 1732.) 

The witness was asked as to whether the merger was ever 
complete, and testified that it was complete. J. L. Philips & 
Company went out of business gradually liquidating their 
affairs. There was no particular merger in the sense that 
the two went one into the other all at once; it was a gradual 
putting out of business of one company so that the new com¬ 
pany would be the company they wanted to operate. When 
this merger was complete J. L. Philips & Company ceased 
business and the business was then carried on bv the South¬ 


ern Lumber & Timber Company. The business continued 
all the time: that is, they had customers in the name of J. L. 
Philips & Company and they tried to carry that good will 
over into the Southern Lumber & Timber Company. J. L. 
Philips & Company had the credit and the Southern Lum¬ 
ber and Timber Company did not. (R. Yol. 14, p. 1732.) 

The witness was asked if the time ever came when the 
Southern Lumber & Timber Company carried on the busi¬ 
ness and J. L. Philips & Company ceased business, and testi- 
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tied “well, they both did business,” that he cannot 
1587 give the exact date, but this could be shown from the 
records and that whenever J. L. Philips & Company 
quit, then the Southern Lumber & Timber Company con¬ 
tinued until the latter quit. (R. Yol. 14, pp. 1732, 1733.) 

The following thereupon occurred: 

(J. So J. L. Philips & Company did quit at sortie period 
in 1920 or 1921, and the Southern Lumber & Tinjber Com¬ 
pany continued its business? A. The Southern Lumber & 
Timber Company and J. L. Philips & Company we re legally 
in business, of their own records, up to the time; that the 
dissolution was granted by the State of New York for one 
company and by the State of Florida for the other com¬ 
pany; and those dates are of record. 

Q. I am talking about the business conducted by J. L. 
Philips & Company and the Southern Lumber & Timber 
Company. Did the time ever come when the Southern Lum¬ 
ber & Timber Company took over completely the business 
of J. L. Philips & Company ? A. The Southern Lumber & 
Timber Company never took over the business of J. L. 
Philips & Company completely. J. L. Philips & Company 
decided to quit business and transferred gradually their 
good will and what they had in such part of the property 
as I wanted to put it and such part of the money as 1 wanted 
to put into the Southern Lumber & Timber Company. 


There was no consolidation or merger of the! two com¬ 
panies. I have tried to make that as plain as I can. 

Q. "What did you mean when you said you began liquidat¬ 
ing J. L. Philips & Company into the Southern [Lumber & 
Timber Company? A. Gradually, as J. L. Philips & Com¬ 
pany bought lumber from Bill Jones, Bill Jones did not 
know the Southern Lumber & Timber Company. 
1588 It took time to explain to Bill Jones that we were 
organizing a new company, and it was the same 
people, and their credit was just as good as the other 
company’s, the same situation applied to the people we 
sold lumber to on this end and had for years. It took time 
to let our customers know and for them to understand that 
this larger organization in Florida was the sam^ company, 
and as the thing went along the business of one company 
was taken on by the other, and in the meantime I came to 
Washington and had this surplus lumber on iny hands, 
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and the thing ran along that way until we got through. 
(R. Vol. 14, pp. 1733, 1734.) 

It was the intention in organizing the Southern Lumber 
& Timber Company that the latter take over the business 
of J. L. Philips & Company, but he cannot tell when that 
intention was fully accomplished. (R. Vol. 14, p. 1737).) 

The following thereupon occurred: 

Q. Was there ever a time when J. L. Philips and Com¬ 
pany as such ceased business and the business was being 
conducted by the Southern Lumber & Timber Company? 
A. What business d<j> you mean ? J. L. Philips & Company 
had business the Southern Lumber & Timber Company 
were never expected, to take over and never did take over, 
had nothing to do with it. They had their own property. 

Q. So the Southern Lumber & Timber Company and 
J. L. Philips & Company operated side by side? A. Cer- 
tainlv thev did. 

Q. And for the same period? A. Certainly. They were 
the same people, the same business. 

Q. So you did not then ever complete the merger 
15S9 of the two? iA. There was never an intention to 
complete a merger. Nobody has said that. 

Q. I thought you said it a moment ago. A. I have not 

said it. I distinctlv said that the Southern Lumber & Tim- 

* 

her Company was a corporation organized to carry on its 
own business; that I owned J. L. Philips & Company; that 
I decided to liquidate J. L. Philips & Company, so as to 
have a bigger and better company, and as J. L. Philips & 
Company was liquidated, its property, cash, accounts, lum¬ 
ber and everything that belonged to me, such portion of it 
as I wanted to put into the Southern Lumber & Timber 
Company, I did. I cannot make it any clearer than that. 
(R. Vol. 14, pp. 1735, 1736.) 

The witness was iasked what assets of J. L. Philips & 
Co. were transferred to the Southern Lumber & Timber 
Co., and answered, machinery & Buildings, plants, cross¬ 
ties and accounts. 

The witness was asked what was left in the hands of 
J. L. Philips & Company after the latter transferred its 
property to the Southern Lumber & Timber Company, con- 
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sisting of the plant at Kissimmee, valued at $100,000 and 
$280,000 of some other assets, as testified to by witness, 
and testified that he does not recall; that J. 1^. Philips & 
Company had money and office furniture, accounts due—the 
usual assets in a company that is quitting business. They 
were not broke. (R. Vol. 14, p. 1737.) 

The witness was asked where J. L. Philips & Company 
was doing business after March 20th, and fojr the years 
1920 and 1921, and testified that in the years 19£0 and 1921, 
he thinks J. L. Philips & Company had an offic^ in Kissim¬ 
mee, Florida, and he does not recall the date they closed 
out their Jacksonville office. J. L. Philips and Company 
also had an office in Washington and when he finished with 
his Government job or thought he had finished it, 
1590 J. L. Philips and Company had an office m Philadel¬ 
phia. lie thinks he closed up his New (Means office 


that lime. J. L. Philips Company had an office in 


Cuba too. lie does not remember when that office was 


closed, but some time just before the dissolution and that 
office was never taken over bv the Southern Luihber & Tim- 
her Company because it was a retail lumber yard down 
there. (R. Vol. 14, pp. 1737, 1738.) 

The witness was asked as to whether J. L. Philips & 
Company had a plant during this time and testified that 
they did not, that they quit the last of 1918, and then they 
had this plant at Kissimmee which was turned over to the 
Southern Lumber & Timber Company, and J. L. Philips & 
Company did not have any plant after that except a retail 
yard in Cuba. (R. Vol. 14, p. 1738.) 

The Southern Lumber & Timber Company had an office 
in Kissimmee and, of course, had an office wherever J. L. 
Philips & Company was, because he was the boss of them 
both. The Southern Lumber & Timber Company had an 
office in Philadelphia because that was his headquarters. 
(R. Vol. 14, p. 1738.) 

The office at Kissimmee was the office of both the South¬ 
ern Lumber & Timber Company and J. L. Philips & Com¬ 
pany. These companies had different sets of books, but 
the same employees, that is office employees. Of course, 
the people around the mill were employed by the Southern 
Lumber & Timber Company. (R. Vol. 14, p. 1739.) 
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The following thereupon occurred: 

Q. Did the Southern Lumber & Timber Company sell 
lumber in its own name? A. Oh. yes. 

Q. To whom? A. To anybody that bought it. I don’t 
recall. 

1591 Q. Can you give us the names of any of your cus¬ 
tomers? A. Xot without going back to the books. 

I have sold lumber to so many people I cannot tell to whom, 
or when? 

Q. Did the Southern Lumber & Timber Company ever 
purchase lumber or property in its own name? A. Oh. 
ves, it bought lumber from the neighboring sawmills around 
there. 

Q. In its own name? A. Certainly. 

Q. From whom did it buv; can vou give us the name of 
anvone? A. Xo. Fellowes was out buving for them, and 
he knows about it. t And that was Yancey’s job too, buying 
lumber around there, and shipping it into the mill to be 
dressed and worked; up. I personally individually never 
bought any lumber that I recall down there. (R. Yol. 14, 
p. 1739.) 

The witness was asked as to how it was determined in 
the office of J. L. Philips & Company and the Southern Lum¬ 
ber & Timber Company as to when the Southern Lumber & 
Timber Company was doing business or when J. L. 
Philips & Company jvas doing business, and testified that 
“that is simple as A, B, C”. The Southern Lumber & 
Timber Company bought lumber and issued its own order 
for it and took that lumber and, of course, knew what the 
company was doing, and that the company was doing it, 
and if it was done by J. L. Philips & Company, of course, 
the latter company knew that J. L. Philips & Company 
was doing it. He has had a dozen different companies in 
his office at the same time. For instance, the Tallahassee 
Saw Mill Company, the Seminole and the Cherokee, which 
were separate organizations. (R. Yol. 14, pp. 1739, 1740.) 

The witness was asked if the people dealing with 

1592 the Southern Lumber & Timber Company knew that 
they were dealing with the latter company, and tes¬ 
tified that the people certainly did know this; that a man 
does not do business with a concern unless the man knows 
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tax return 


“K 


bal- 
March 1st, 


with what concern the business is being transacted. (R. 
Vol. 14, p. 1740.) 

r rhe witness was asked as to whether he had any sign 
over his plant at Kissimmee and he testified that lie did not; 
that “we don’t believe in signs”. He never had a sign in 
his life. J. L. Philips Company did not have a sign at 
that plant nor did the Southern Lumber & Timbcjr Company 
have a sign. (R. Vol. 14, p. 1740.) 

Thereupon the witness was shown an income 
of the Southern Lumber & Timber Company fj>r the year 
1020, (PIff’s. Philips Cross No. 3) which the witness identi¬ 
fied. (R. Vol. 14, pp. 1740, 1741.) 

The witness’ attention was then called to tljiat part of 
the said income tax return known as Schedule 
anee sheet, at the beginning of organization 
1920, assets, real estate and machinery, $75,00(|); merchan¬ 
dise, inventory, $25,000; accounts receivable, $3,000; capi¬ 
tal stock, $108,000, and asked whether the $75,000 of real 
estate and machinery and the inventory of $25,000 repre¬ 
sented property taken over from J. L. Philips Company, 
and testified that it represented that plant’s property at 
Kissimmee, and that the $100,000 of the capital stock as 
shown was issued for that property. (R. Vol. 14, p. 1741.) 

The witness was asked if the $8,000 capitalization is rep¬ 
resented by accounts receivable, $8,000, and testified that 
lie thinks if that says at the beginning of operations, that 
is the first bookkeeping statements on the books, showing 
that $8,000 stock issued and charged to whoever it was 
issued to and charged to them on the books and liquidated 
immediately afterwards; that he thinkfe 20 shares 
1593 were charged to him, 20 shares to Yancey, 20 shares 
to Fellowes and 20 shares to E. R. Philips. (R. Vol. 
14, p. 1741.) 

That was paid for, but he cannot say how sopn after the 
opening of the books. It must have been done 
afterwards because it sold for cash. That is 
ing entry. (R. Vol. 14, pp. 1741, 1742.) 

The witness’ attention was thereupon called 
“ K " of the income tax return for J. L. Philips 
for the year 1921, offered in evidence herein 
Philips’ Cross Exhibit No. 5), in which schedule there is 
listed as assets at the beginning of the period December 21, 
1919, fixed assets; planing mill plants, $45,82b.4S; inven- 


fmmediately 
a bookkeep- 

to schedule 
& Company 
(plaintiff’s 
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tories $15,415, and asked if that is the same property that 
was turned over to the Southern Lumber & Timber Com¬ 
pany for $100,000, and testified that it is not the same 
property; that this, balance sheet is for the beginning of 
the period December 31, 1919, and the other said March 1, 
1920, and this is the same property plus what was added in 
the interim because they were building the plant at that 
time and this is what it showed on the books that it cost 


them. (B. Yol. 14, p. 1742.) 

The witness was asked as to whether the approximate 
amount of $50,000 was added in the three months period, 
and testified that thev had added all the new machinery 

i * •/ 

and buildings. There were one hundred carpenters there 
building the plant during the period from December 19th 
to March 20th, and whatever the value is, there was taken 
right off the books. (R. Yol. 14, pp. 1742, 1743.) 

The witness’ attention was thereupon called to schedule 
A-22 of the income tax return of J. L. Philips & Company 
for 1921, headed “profit or loss on sales of capital assets, 
merchandise, 1919 to 1920, $10,415.98; sale price 
1594 $25,000; plant consisting of real estate and machin¬ 
ery, 1919, $46,728.44: sale price, $76,402.90; total 
sales, $98,402.90; a net profit of $41,258.48,” and asked as 
to whether this is correct and testified that he does not 
know; that he can not remember that; that whatever is in 


there is correct, but he cannot analyze that the way it has 
been read to him: that he does not understand it himself, 
but whatever is here is correct. The figures of lumber for 
sale—for instance, lumber that cost $10,000 sold for $25,000 
and some other property they sold. He has no doubt as to 
the correctness as he signed the return. (R. Yol. 14, pp. 
1743, 1744.) 

The witness was asked as to whether the property that 
was sold was sold to the Southern Lumber & Timber Com¬ 


pany and testified that he does not know; that there was 
other property sold, there was $75,000.00 of lumber. They 
were selling lumber to everybody. (R. Yol. 14, p. 1744.) 
The witness was asked as to whether he considered this 


a capital investment, and testified that if one considers lum¬ 
ber a capital investment he guesses it was. It was an asset 
that they paid money for. They had other property than 
the property at Kissimmee. They had other property 
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scattered all around consisting of lumber, cash, |accounts 
and office furniture that was located at Jacksonville, Kis¬ 
simmee, Thomasville and Philadelphia. (R. VqL 14, p. 

1744. ) 

He does not know what this property was worth. He 
cannot tell that without getting the books. (R. Yol. 14, p. 

1745. ) 

The witness was asked whether the item 1 ‘stock in other 
companies, $100,000-’, found in the same schedule ‘OK” of 
the income tax return of J. L. Philips & Company for 1921, 
represented the stock which he had taken of the 
1595 Southern Lumber and Timber Company, and testi¬ 
fied that he thinks so. (R. Yol. 14, p. 174.j.) 

The witness’ attention was called to the omission from 
the statement of assets in said schedule of the planing mill, 
plant and inventory, which appears in the statement of the 
vear 1920, and testified that it would logically have bees 
omitted, if it had been shown, converted into stock. (R. 
Yol. 14, p. 1745.) 

The witness was asked if the net worth of J. L 
Company, that is to say the value of its asset 
liabilities as of December 31, 1919, was something over 
$14,000, and testified that he docs not know; tlijat if it is 
shown in the return, it is correct. That at December 31, 
1919, 3. L. Philips & Company must have been worth more 
than that, but whatever is there is right; he cannot remem¬ 
ber. The statement was taken from his books and sworn 
to and as far as his knowledge goes is correct. (R. Yol. 
14, pp. 1745, 1746.) 

The witness was asked as to whether he was |any better 
off on December 31,1919, than as of December 3l|, 191S, and 
testified that he cannot tell that without seeing his books. 
(R. Yol. 14, p. 1746.) 

The witness’ attention was called to schedule “K” of 
the income tax return of J. L. Philips & Company for the 
year 1919 (Plff’s. Philips Cross. Ex. No. 2.), being a balance 
sheet as of January 1, 1919, and asked whether the net 
worth of J. L. Philips & Company reported therein as 
something over $14,000, is correct, and testified that what¬ 
ever figures are contained in said schedule are correct. (R. 
Yol. 14, p. 1746.) 


Philips & 
over its 
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The witness' attention was again called to the income 
tax return of the Southern Lumber & Timber Company for 
the year 1920 (Plff’s. Philips Cross Ex. No. 3.), in which 
the balance sheet at the end of period February 28, 
1596 1921, listed assets, cash $1,409.58; bills receivable, 
$2,252.56: accounts receivable $332,730.52; real estate 
and machinery, $62,212.45; and profit and loss on the debit 
side, $14,69S.17—a capital stock investment of $400,000, 
and the witness was asked as to whether the item “ac¬ 
counts receivable, $332,730.52", represents unpaid capital 
stock, and testified that he should say that it certainly does 
not represent that. That shows accounts receivable due the 
company. It was money owed tlie company. Who it was 
owed bv would have to be determined bv the books. That, 
of course, it could not represent the capital stock because 
$100,000 of that capital stock was issued for the plant and 
machinery. (R. Vol. 14, p. 1747.) 

The witness was asked if $330,000 of the $332,730, does 
not represent unpaid subscriptions to capital stock, and 
testified that he should say certainly not. (R. Vol. 14, p. 
1747.) 


The following thereupon occurred: 

Q. Then where are the assets which would be represented 
by the $400,000 capital stock, where are they reflected in 
this statement? A. Some cash, some bills receivable; 
$62,000 machinery, and $332,730 due them on account. 

Q. They are due on account ? A. That’s what it says. 

Q. But none of those accounts represented unpaid capi¬ 
tal stock? A. I didn't say that. 

Q. Oh! How much of it may have represented that? A. 
I don't know. It may have been none at all and it may be 
there was a small balance of that kind. I don’t know. I 
would have to go to the books to see that. 

1597 Q. Xo considerable amount represented unpaid 
capital stock?,* A. I cannot tell; I didn’t keep the 

books. 

Q. Did you not testify that the capital stock was paid for 
in full? A. So far as I know, within a reasonable time 
after it was taken. I don’t know; there may have been 
something in the books. (R. Vol. 14, pp. 1747, 1748.) 
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He would say that there was no unpaid subscriptions on 
February 28, 1921; that the item instead of representing 
unpaid stock subscriptions represents accounts due the 
company; that the company would become entitled to ac¬ 
counts due from folks that owed the company money from 
the sales of lumber. (R. Vol. 14, pp. 1748, 1749.) j 

The witness was asked as to sales to whom andj testified 
“to people they sold lumber to”. (R. Vol. 14, p. l!T49.) 

The witness’ attention was called to the fact that the 
same statement shows gross sales amounting to ^120,000, 
during that same year, and asked if the item of j $332,000 
did not represent sales altogether, and testified thjat he did 
not know what it represented until he could see the books. 
If he saw accounts payable he would say that that was 
money due the Southern Lumber & Timber Company by 
folks for whatever tliev owed; it might have been an inter- 
office account with J. L. Philips & Company. He does not 
know what it represented without seeing the books. (R. 
Vol. 14, p. 1749.) 

The following thereupon occurred: 

Q. But you are quite sure it did not represent unpaid 
capital stock ? A. I would say to tlie best of my knowledge 
and belief that there was no unpaid subscribed eapi- 
1598 tal stock due the company at that late date. That 
is the best of my knowledge and belief. 

Q. And now how do you explain this accounts receivable 
of $332,000? A. I am not explaining it. It is on the books; 
I don’t know what it was. 

Q. You don’t know what it was? A. Xo. It was money 
due them. (R. Vol. 14, p. 1749.) 

The witness’ attention was called to his statement in 
which he stated that he at one time had $400,000! worth of 
assets in the Southern Lumber & Timber Company, and 
asked how much assets he had in the Southern ]dumber & 
Timber Company at the close of the company’s business, 
and testified that he does not know; it was liquidated over 
quite a period of time. (R. Vol. 14, p. 1750.) 

The witness was asked as to how much assets he had in 
the Southern Lumber & Timber Company at the time of the 
liquidation, and testified that the assets all belonged to him, 
and he could not tell now what he had; it required two years 
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selling the machinery and cleaning* up the lumber, selling 
motors, and finally selling* the land, he does not know what 
it finally liquidated. (R. Vol. 14, p. 1750.) 

The witness was asked how much he lost in the Southern 


Lumber & Timber Company, and testified that he does not 
remember. He thinks Magness and E. R. Philips got 
twenty cents on the dollar; he bought their stock back. He 
thinks Charles Philips liquidated on or about the same basis. 
And then he bought the stock from AVootten afterwards 
when things were pretty well cleaned up. AVootten was 
scared. Just how much it liquidated to him out of his stock 
he does not know. Tliev lost a whole lot of monev; more 
than 50 per cent of it was lost. The price of lumber 


wont from fiftv dollars to fifteen dollars. The ma¬ 


chinery was sold as junk and scrapped. He cannot 
tell now just how much he got out of it. He has been getting 
it from time to time. He got some of it the other day. (R. 
Vol. 14, pp. 1750, 1751.) 

The witness was asked as to how long it took him to 
lose all this money, and testified that the bulk of it, of 
course, was lost in one year. That was the time of depres¬ 
sion. Cotton went from 40 cents to 15, sugar from JO cents 
to 7 cents. It wiped the bottom out of them. (R. Vol. 14, 
p. 1751.) 

He does not know how much he paid AVootten for AVoot- 
teiCs $12,000 worth of stock. He thinks he gave AVootten 
$125 for it when it ended, to get rid of it. He did not want 
to give AA’ootten anything. (R. A 7 ol. 14, p. 1751.) 

The witness was asked if, as a matter of fact, he did not 
give Wootten $50 for Wootten’s $12,000 worth of stock, 
and testified 4 'If you say that I guess that was true. It was 
some nominal amount.” He does not remember what it 


was. (R. A r ol. 14, p. 1751.) 

Alagness got $20,000 for his stock. He does not remem¬ 
ber the date he paid Magness the $20,000. It was some¬ 
where along during that period when they were winding up 
the business of the Southern Lumber & Timber Company; 
it was not after it was done, it was after the bottom had 
fallen out, and they had lost a whole lot of money. It was 
just about an agreed amount, as to what Magness’ stock 
was worth. Magness was satisfied that it was all Alagness’s 
stock was worth. (R. Vol. 14, pp. 1751, 1752.) 
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The witness was asked as to how much E. R. Philips got 
for his stock, and testified that E. R. Philips received the 
same amount as did Magness. It was on the same basis. 
(R. Yol. 14, p. 1752.) 

1600 The witness was asked as to how much Charles 
Philips got for his stock and testified Charles Philips, 

he thinks, paid $16,000 for the stock and got it back in the 
liquidation. Probably Charles Philips got a little more 
than that in the liquidation, lie thinks Charles Philips got 
rather more than the others. He thinks the tiding was 
worked out on that basis, lie does not remember ]the exact 
amount. (R. Vol. 14, p. 1752.) 

The witness’ attention was called to the income tax re¬ 
turn of the Southern Lumber & Timber Company,! showing 
the statement for the year 1920, the end of* the period Feb¬ 
ruary 28, 1921, which set out a loss of $14,698.17, and asked 
if that amount is correct, and testified that he wiould not 
know whether that amount was for that period orjnot. He 
would say that that, taken from their ledger, shows the 
profit and loss taken on that side to be $14,698. That is 
simply a profit and loss account; he does not know what it 
means exactly. (R. Yol. 14, pp. 1752, 1753.) 

The witness’ attention was called to the same Statement 
showing the real estate and machinery carried at $62,000 
as against $75,000, that it was taken in at the leginning 
of the vear, and asked as to whether he sold anv machinery 
during this time, and testified that he could not answer 
whether that represented any machinery sold, that he would 
rather think it was a depreciation charged; he would not 
say that the loss was accounted for by a depreciation charge, 
that he does not know, he did not keep the books; that it 
simply is a profit and loss account, he would }iot know 
anything about it himself. (R. Yol. 14, p. 1753.) 

The witness’ attention was called to the income tax re¬ 
turn of the Southern Lumber & Timber Company for the 
year 1921 (plaintiff’s Philips’ Cross Exhibit Xo. 4), show¬ 
ing no business for the year, 1921, and asked if that 

1601 was correct, and testified that the company lasted 
well into 1922, that there mav have been no business 

of a commercial nature as they were liquidating. (R. Yol. 

14, p.1753.) 

He does not remember the date the company liquidated. 
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Tie thinks they quitin 1921. Thai would be Ids recollection. 
The big* loss and the depreciation came the latter part of 
1920, and the spring of 1921. If the loss is shown as $49,- 
000, of course, that is true; that the item of $49,270, shown 
as a loss is of course, if it is the total of the figures set out. 

The capital loss on the planing mill of $38,500, if it is so 
set out is correct. s The statement shows the planing mill 
was sold for $23,000, and cost $61,000, making a loss of 
>5S.5(M), but that does not mean the planing mill was ac¬ 
tual! v sold: it means the machinery was moved out and sold 

• i ♦ 

in piece-meal. (R. Yol. 14, p. 1754.) 

That item represents part of the item given originally at 
$75,000, rather than all of it. It is simply an entry in the 
ledger account. ( R. Yol. 14, p. 1755.) 

The witness was asked if he reported in his income tax 
returns the profits he made on the Robinson, Close and 
Daughertv-McKev transactions, and testified that Robinson 
paid the income tax on the Robinson transaction, Daugherty 
paid it on the Daugherty transaction. He thinks Daugherty 
testified that Daugherty put it in some of Daugherty’s other 
young men's names. Close told him that lie, Close, had paid 
the tax. So far as he knows the income tax on everv dollar 
that he received in participation in these retail sales paid 
its full income tax and is not accounted for in his own in¬ 
come tax. It is not entered in his income tax as part of his 
income as it was paid by his partners in fulj. The income 
tax returns of his partners, he thinks, will show that. (R. 
Yol. 14, p. 1755.) 

1602 Upon further cross examination of defendant John 
L. Philips by counsel for defendant Fidelity & De¬ 
posit Company of Maryland, the witness testified as fol¬ 


lows : 

The material known as shooks, piling and ties referred 
to in his testimony, and possibly in that of other witnesses 
were not kinds of material contemplated by Director of 
Sales Contract No. 1. These items would not be classified 
as lumber within the meaning of that contract as a box 
shook is simply pieces of lumber nailed together in the form 
of a side or end or top of a box and can be remodeled into 
a box. Of course, they are made out of lumber in the same 
sense that a building or a piano is, but it is now known as 
lumber. Their trade designations are lumber for lumber, 
and then shingles, laths, box shooks, cross ties or anything 
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else that is made out of lumber, but a different thing en¬ 
tirely. Piling is just a round tree to be driven into the 
ground. (E. Vol. 14, pp. 1756,1757.) 

Upon further cross examination of defendant John L. 
Philips by counsel for defendants M. A. Touart, Jr., and 
Lottie Eitzen, as executrix of the estate of Gus Eitzen, de¬ 
ceased, the witness testified as follows: 

With reference to the New Orleans transaction with 
Eitzen and Touart, he does not think Eitzen was present at 
any time during any transactions at New Orleans. Eitzen 
was present in Nashville when the lumber was sold, but lie 
does not think he ever saw Eitzen in New Orleans in his 
life. (R. Vol. 14, p. 1757.) 

Upon further cross examination of defendant John L. 
Philips by counsel for defendant Charles Philips, Jr., the 
witness testified as follows: 

With reference to the Texas lumber he sent Arnett to 
Texas and Arnett saw Vaughan and Sons on Arnett’s 
1603 first visit there and Arnett showed Vaughan and 
Sons the schedule of lumber which is i^i evidence, 
which contained yellow pine, railroad ties and s|>me piling. 
(R. Vol. 14, pp. 1757, 1758.) 


lie sold the yellow pine lumber to Eitzen and Touart 
and Charles Philips for more than Vaughan had offered 
him. It amounted to sixteen hundred and some odd dol¬ 
lars as to the total amount. Vaughan never did offer to 
buy the ties and he thinks Eitzen and Touart purchased 
of Vaughan about one third of the quantity which was the 
lumber which figured $1600 more than Vaughan’s offer, 
in addition to which Eitzen and Touart bought the forty 
thousand half rotten railroad ties which Vaughan at that 
time did not want to buy, and that Vaughan later bought 
for the Mexican revolution. (R. Vol. 14, p. 1759.) 

Upon cross examination of defendant John L. Philips 
by counsel for defendant Frank T. Sullivan, the witness 
testified as follows: 

Defendant Frank T. Sullivan had no direct pr indirect 
interest in the Southern Lumber & Timber Company. (R. 
Vol. 14, p. 1759.) 

71—5238, 5239 
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Thereupon Julia H. Oden, a witness called on behalf of 
defendant John L. Philips testified as follows: 

She is employed by defendant Lee L. Herrell, and was 
employed by Mr. Herrell in May, 1919, and before then. 
(R. Vol. 14* p. 1760.) 

She recalls when Herrell bought the lumber from Phil¬ 
ips and Stephens at Gilmerton, Virginia. (R. yol. 14, p. 
1760.) 

She remembers hearing a conversation between defend¬ 
ants Lee L. Herrell and Roland Perry, which took place in 
Herrell 7 s office shortly after this contract was entered into. 
She was present at that conversation. (R. Vol. 14, p. 1760.) 

She remembers Perrv coming into the office with 
1604 Herrell one day and Herrell said to her. 4 ‘What do 
vou think, Mr. Perrv wants me to forfeit my con- 
tract; he thinks I have made a mistake in having that 
lumber 7 ’; and Perryispoke up and said, “Yes, I think he 
ought to forfeit it, because he can not make any money on it 
at that price. 77 Herrell and Perry then went to Herrell 7 s 
private office and she thinks figured in there for the rest 
of the day. (R. Vol. 14, p. 1762.) 

Thereupon, the testimony of Morris Rachlin, a witness 
called at the criminal trial, was introduced in evidence 
by counsel for defendant J. L. Philips under the terms of 
the stipulation incorporated herein (R. Vol. 14, p. 1763), 
the witness having testified as follows: 

He lives at Newark, New Jersey, and is engaged in the 
lumber business as a retailer. He handled some of this 
Government lumber. (C. T. R. Vol. 12, p. 1540.) 

He entered into a contract with Philips & Stephens 
in the name of the Union Lumber Company. He was one 
of the stockholders of the Franklin Lumber Company, but 
he always dealt in the name of the Union Lumber Com¬ 
pany. (C. T. R. Vol. 12, p. 1540.) 

He recalls going to see defendant John L. Philips at the 
Pennsylvania Hotel in New York with George H. Van 
Gunten prior to May, 1919. He thinks it was in March or 
the beginning of April, 1919, he is not sure. (C. T. R. 
Vol. 12, p. 1541.) 

He saw John L. Philips at the Pennsylvania Hotel in 
New York at this time, and they offered him the Govern¬ 
ment lumber at Camp Morgan, New Jersey. He did not 
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get a contract that day. They agreed on the ^rice and 
Philips said that as soon as it had been accepted^—as soon 
as the price had been accepted that Philips would 

1605 let him know and would send the contract over to 
him to sign. They agreed on a price of $18.00 per 

thousand as far as he can remember; it is so mknv vears 
back. The price mentioned at the Pennsylvania hotel is 
the price they agreed on. (C. T. R. Vol. 12, p. Ip42.) 

Thereupon the witness was shown an agreement dated 
May 6, 1919, in which he agreed to pay Georgle IT. Van 
Gunten $2.00 per thousand (plaintiff’s Exhibit No. 43), 
and the witness testified that that agreement vfas signed 
in Newark. (C. T. R. Vol. 12, pp. 1542, 1543.) 

lie paid to Philips and Stephens on behalf of the Union 
Lumber Co. the $18.00 a thousand for the liutnber pur¬ 
chased by the Union Lumber Company as the lumber was 
received from Philips and Stephens. (C. T. R. Vol. 12, 
p. 1543.) 

After the lumber was obtained from Philips &: Stephens 
they put it in their yard and sold it to the retail trade. (C. 
T. R. Vol. 12, p. 1543.) j 

Every time he paid Philips and Stephens foir the ship¬ 
ment during that month he used to figure up and pay Van 
Gunten $2.00 a thousand for Van Gunten’s services. Van 
Gunten was the man that came in and told tlieip 1 there was 
lumber for sale. Van Gunten was a salesman, j Van Gun¬ 
ten always used to come around and sell them lhmber and 
told them they could get lumber if they would be! interested 
to buv it, and they told Van Gunten that thev w6uld buv it. 
Van Gunten then said, ‘ 4 Well, I can’t get any commission 
from the Government, so you will have to give me a com¬ 
mission.” So they agreed to help Van Gunten Out at $2.00 
a thousand. (C. T. R. Vol. 12, p. 1543.) 

The witness’ attention was called to the agreement be¬ 
tween himself and Van Gunten, in which they li*|id the right 
to call on Van Gunten for additional services as may 

1606 be required in connection with the lumbe^ and asked 
if they did call on Van Gunten for any additional 

services, and witness testified that he thinks they called 
on Van Gunten once or twice. (C. T. R. Vol. !.2, p. 1544.) 

The witness was asked for what services they called 
upon Van Gunten and testified that they caljed on Van 
Gunten when they could not get the lumber, and Van Gun- 
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ten went to see Philips and Van Gunten saw to it that they 
could commence to get the lumber. (C. T. R. Vol. 12, p. 
1544.) 

lie paid Van Gunten a total amount of over $7,000, he 
thinks, seventy hundred odd dollars. (C. T. R. Vol. 12, 
]>. 1544.) 

He paid the remainder of the money to Philips & Ste¬ 
phens on the invoices. They always paid first to Philips 
& Stephens, and the $2.00 per thousand to Van Gunten, 
as they paid Philips & Stephens on the invoices. It was 
just arranged that waV. (C. T. R. Vol. 12, p. 1545.) 


Upon cross examination by counsel for Ernest C. Morse 
(not a defendant in this case), the witness testified as fol¬ 
lows : 


lie paid Van Gunten a little over $7,000, as Van Gunten's 
commission, the payments being made by checks, and he 
paid Philips and Stephens by checks on their invoices. 
(C. T. R. Vol. 12, pp. 1545, 1546.) 


Thereupon the testimony of George Curtis Vaughan, 
a witness called at the criminal trial, was introduced in 
evidence by counsel for defendant John L. Philips under 
the terms of the stipulation incorporated herein (R. Vol. 
14, p. 1763), the witness having testified as follows: 

1607 He resides at San Antonio, Texas, and is engaged 
in the wholesale and retail lumber business and con¬ 
nected with George O. Vaughan & Sons. He was connected 
with this firm in 1919. He knows a man by the name of 
Claude C. Arnett. Arnett came to see him shortly prior to 
April 1, 1919. He thinks it was sometime the latter part of 
March, 1919. (C. T. R. Vol. 14, pp. 1736, 1737.) 

He had a conversation with Arnett with regard to Gov¬ 
ernment. surplus lumber. (C. T. R. Vol. 14, p. 1737.) 

The witness identified a schedule of lumber at Fort Sam 
Houston, Laredo and Brownsville, shown him by Arnett 
at the time, which schedule was offered in evidence as 
plaintiff’s Exhibit No. 102, supra . (C. T. R, Vol. 14, p. 

1737.) 

Arnett handed him that schedule and stated that he, 
Arnett, had that lumber for sale and wanted to sell it and 
asked him what he would give for it. He asked Arnett 
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where the lumber came from and Arnett stated t|hat it was 
Government, surplus lumber which Philips and Stephens 
were under contract to sell at that time. He theii inquired 
into its condition and made Arnett an offer for it based on 
the Government cost, which Arnett stated was as appears 
on that schedule. He offered Arnett 60% of the value of 
that schedule for the lumber provided it would stand up 
under the grade that Arnett represented. Arnett declined 
the offer and asked him to pay more money for it, and he 
told Arnett that that was all he could give Arnett for the 
lumber. (C. T. R. Vol. 14, p. 1743.) 

Arnett did not say as to how he should pay more money 
or an additional amount for the lumber. Witness was sup¬ 
posed to pay for the lumber the same way as hje was pay¬ 
ing the original purchase price he supposes. (CJ T. R. Vol. 
14, p. 1744.) 

Arnett declined the offer and left, and some days 
160S later came back and accepted witness’ offer. Arnett 
returned a few days later, possibly a week. He was 
not in the office when Arnett first came back, but he was in 
the office before the trade was consummated and Arnett 
got the papers to show for it. (C. T. R. Vol. 14, pp. 1744, 
1745.) | 

The lumber was billed out to him and he received the in¬ 
voices for the lumber. He received the invoices from a firm 
called Eitzen and Touart of New Orleans. (C. T. R. Vol. 
14, p. 1745.) Witness identified these invoices. (C. T. R. 
Vol. 14, p. 1745.) 

He paid the net amount of the invoices to Eitzen and 
Touart amounting to $35,972.77, payments being made by 
check. (C. T. R. Vol. 14, pp. 1748, 1749.) 

The witness identified a letter of April 12, 1919, from 
George C. Vaughan & Sons to J. L. Philips, New Orleans, 
referring to the purchase of the Texas lumber by George 
C. Vaughan & Sons from Eitzen-Touart & Company (plain¬ 
tiff’s Exhibit 88, supra). (C. T. R. Vol. 14, p. 1750.) 

Witness wanted a guarantee from someone: as to any 
difficulty that might be in getting delivery or any final 
settlement. That lumber was bought on the basis of its 
coming up to the grade and count that was expected. He 
imagines that later this same letter w^as taken into account 
when they were unable to get all the lumber that was sold 
to him. (C. T. R. Vol. 14, p. 1750.) 
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The Government later withdrew some of this lumber so 
that they could not get it. He first took up the matter of 
securing a refund for the lumber withdrawn with Eitzen 
and Touart. He later had a conversation with defendant 
J. L. Philips about the matter. He was referred by Eitzen 
and Touart to J. L. Philips. He took the matter up with 
J. L. Philips. In consequence, of the conversation with J. 

L. Philips the latter later repaid witness a little over 
1609 $14,000.00. This money was repaid to him in three 
payments, one of about $2,900, one of about $11,000, 
and a final settlement of about $300. (C. T. R. Vol. 14, pp. 
1751, 1752.) 


Upon cross examination by counsel for defendant John 
L. Philips, the witness testified as follows: 

He had no written contract with Eitzen & Touart for the 
Texas lumber. If the invoices are dated the 12th of April, 
the approximate date when he purchased this lumber from 
Eitzen and Touart was along the 5th or 6th of April, early 
in the month of April. (C. T. R. Vol. 14, p. 1757.) 

He does not think lie made an offer in writing at any 
time for the lumber to Eitzen & Touart, but still he would 
not swear to it. When their man refused the offer he gave 
for the lumber he is not sure whether he put that in writing 
and told the man that that is what he would give or whether 
it was possible that hq did put it in writing, but he does not 
remember. Arnett is the man he is referring to. (C. T. R. 
Vol. 14, pp. 1757, 1758.) 

He had no negotiations for the Texas lumber with any 
person other than Arnett. (C. T. R. Vol. 14, p. 1758.) 

When Arnett first came to see him it was about a week 
or ton days before the last time that Arnett called upon 
him. He did not know who Arnett represented when 
Arnett first came to see him. He did know who Arnett 
represented when Arnett last came to see him. Of course, 
when he bought the lumber, he wanted to know from 
1610 whom he was purchasing the lumber, and that is the 
first time that he heard. There was no statement the 
first time as to whom Arnett represented. His recollection 
was that the conversation pertained to what lumber Arnett 
had for sale, and after Arnett told him that is all the inter¬ 
est he had in it until he purchased the lumber. (C. T. R. 
Vol. 14, pp. 1758, 1759.) 
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He did not know anything about this lumber that Arnett 
interested him in until after Arnett first called on him. He 
did not know Philips & Stephens. He had not heard of 
Philips & Stephens. He thinks that the Vaughan Lumber 
Company had heard of the Philips & Stephens contract; he 
has such a notion. (C. T. R. Vol. 14, p. 1759.) 

He had a little correspondence with Eitzen and Touart. 
His remembrance is that he paid Eitzen and Touart in cash 
for the Laredo and Fort Sam Houston lumber, and gave 
an acceptance for the Brownsville lumber. It was more 
money than he wanted to pay at once, and th|en he wanted 
to have the stock checked over, and so he ga\fe Eitzen and 
Touart an acceptance and Eitzen and Touart wanted the 
Alamo Bank to guarantee it, which he believes was done; 
and, afterwards one firm—he is not sure whether it was 
Eitzen and Touart—came along and reallv wanted the 
money pretty badly, and he paid them, but he is not sure 
just exactly of this. All payments in connection with the 
purchase were made to the Eitzen & Touajrt Company. 
When the Government declined to deliver all of the lumber 
he wrote Eitzen & Touart and had their rep y, of course. 
The Government refused to deliver and that was the deal 
that he had received a refund on. He took it dp with J. L. 
Philips and with Eitzen and Touart. He claimed a larger 
refund than they were willing to give him because, nat¬ 
urally, he had sold some of it and as lumber was advanc¬ 
ing, he finally accepted the contract price which he 
1611 had paid plus $300.00. That was an expense he had 
been to in taking care of it. These payments were 
simply in the nature of a refund for lumber that he had 
bought which could not be delivered, lumber that Philips 
& Stephens could not get and the Government had not 
available. He and J. L. Philips spent a good deal of time 
with Major General Rogers in reference to t. It seems 
there was an error in the sale of it, but General Rogers 
said that J. L. Philips was not in fault, that it belonged to 
a different department of the United States, :he Engineer 
Corps instead of the Surplus Department. (0. T. R. Vol. 
14, pp. 1760, 1761.) 

When Arnett came to see him the second ti^ne his recol¬ 
lection is that his general manager, H. M. jMiddlebrook, 
and possibly hi.s son were present. Arnett came back and 
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stated that he, Arnett, was prepared to accept the offer 
that he had made to Arnett. (C. T. K. Vol. 14, p. 1761.) 

Before he saw Arnett the second time his office force went 
to Fort Sam Houston and looked the material over and 
talked to the quartermaster as to delivery and satisfied 
themselves that it was stock that he could use and he was 
willing to undertake the offer lie had made. (C. T. R. Vol. 
14, p. 1762.) 

He does not remember whether any figures were stated 
to Arnett in dollars a$ to what he would pay for the lum¬ 
ber or whether it was merely talk about a percentage of 
what it would cost the Government. He remembers he 
made an offer for the material and he remembers Arnett 
tried to get more, but whether it was in flat dollars and 
cents, or a larger percentage, or both, lie doesn’t remem¬ 
ber. The contract reference to 60% was made at the first 
conversation he had with Arnett. It was 60% of the Gov¬ 
ernment price. The figures Arnett submitted to him he 
was told were Government costs, and he offered to 
1612 pav if he remembers right, sixtv per cent of that 
cost. (C. T. R. Vol. 14, pp. 1762* 1763.) 

A certain amount of that lumber was estimated to be No. 
3 and Kb. 4, and it was agreed upon that there would be 
so much a deduction for those degrades. There was some 
piling there that was apparently worthless, and it after¬ 
wards developed that it was worthless. That lumber must 
have been on hand at least five or six years, and it was very 
hard to tell what condition it was. lie does not remember 
the exact deal as to the piling. He took it in, and after an 
examination agreed upon an amount to be deducted on ac¬ 
count of the worthless piling. He thinks there is a deduc¬ 
tion from those invoices on account of the piling. (0. T. R. 
Vol. 14, pp. 1762, 1763.) 

He did not expect the lumber to be up to the grade that 
was originally purchased by the Government, but if he was 
to buy it, it was to be of merchantable and sound material 
and some of it had begun to rot, part of it, the part that 
was taken away from Brownsville, part of it was good for 
nothing. In making his offer he considered that part which 
was in bad condition. It was considered as No. 3 and No. 4, 
and a deduction made on the invoices, on estimate after 
examination. They estimated that so much of it would be 
off grade. (C. T. R. Vol. 14, p. 1764.) 
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The first time lie spoke with Arnett he asked his; manager 
to examine the lumber at Fort Sam Houston, which is four 
or five miles from him, and take a general look at it, but 
that is all he knew about it; and his manager came back 
and reported to him. He personally did not look at the 
lumber. When Arnett came and accepted the offer he had a 
report as to the condition of the lumber. (C. T. t. Vol. 14, 
p. 1765.) 

1613 The second time Arnett returned Arnett must have 
stayed four or five days; or three or four days, he 
is not sure as to the exact time. It is not usual in his busi- 


ut having 
a letter as 
lat he did 


• and paid 
>out it for 
T. R. Vol. 

hecks per- 
tliem, and 
led or not. 


ness to make an offer for a lot of lumber withe 
it in writing. In this case he may have written 
to what he would pay, he does not remember w] 
or did not. The offer made to Arnett was Subject to 
Arnett \s statement as to the condition of the luijaber; sub¬ 
ject to that condition he offered Arnett so much money. 
(C. T. R. Vol. 14, p. 1766.) 

He never handled lumber “as is”. The second offer by 

Arnett was not “as is”. He bought the lumbei 

while Arnett was there without anv “as is” al 

%/ 

the Laredo and Fort Sam Houston lumber. (C. 

14, p. 1767.) 

He does not know whether he still has anv c 

%> 

tabling to the transaction, lie never looked for 
does not know whether they have been destroy 
(C. T. R. Vol. 14, p. 1768.) 

The only i4 as is” part of the transaction was the piling 
and that piling was subject to an adjustment. He did not 
know just exactly what to do with it or whether it was 
good for anything or not. The rest of the litmber was 
bought and paid for, the whole amount of it, and it was a 
settled and closed transaction, but Brownsville was not. It 
was held up for three or four days until an examination by 
his men at Brownsville. That is the reason the invoices 
are not of the same date. The piling was no[ a settled 
transaction. It was impossible to tell whether it was good 
for anything or not. It developed afterwards that part of 
it was not good for anything, and he did not move it at all. 
The lumber was bought “as is”. (C. T. R. Vol. 1|4, p. 176S.) 

Upon cross examination by counsel for! defendant 


1614 Frank T. Sullivan, the witness testified as 


The list of lumber in plaintiff’s Exhibit No. 102 


follows: 
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was all yellow pine lumber. If the lumber mentioned in 
the schedule is two by four, then it is dimensions; if it is 
one bv twelve that is boxing, and one inch stock—that would 
run from 1 x 4 to 1 x 12—that is planking or boxing, but 
two inch is dimension. Over two inch is timber. The lum¬ 
ber at Brownsville was ncarlv all cross ties and at Laredo 
was almost all timber. At Fort Sam Houston was both ties 
and yard stock and lumber, lie considered sixty per cent 
of the Government cost of the Texas lumber as a fair mar¬ 
ket value. (C. T. R. Vol. 14, p. 1770.) 

The basic grade of the lumber was Xo. 1 Common and be¬ 
cause some of this lumber had gone below that grade he 
made a deduction for Xo. 2 and Xo. 3. He made a further 
deduction by reason of the usual cash discount, he bought 
the lumber on the usual terms, lie has no information as to 
when this lumber was originally purchased by the Govern¬ 
ment except that statement from Arnett. (C. T. R. Vol. 
14, p. 1771.) 

He did not receive all the lumber that was purchased 
under his arrangement with Eitzen and Touart, but he paid 
for it all and in September, 1919, received a refund amount¬ 
ing to $14,000.00. (C. T. R. Vol. 14, p. 1772.) 

There v*as a great rising market for lumber at the time, 
and he was asking for part profit that he might have made 
on the lumber. It came very near to a question of suit, 
but he was paid $300, and the matter was dropped. (C. T. 
R. Vol. 14, pp. 1772,1773.) 

He fixed the time when Arnett came first to see him simply 
as a recollection in the way of his remembrance of it, and 
it is not very definite as to the exact time between Arnett’s 
two visits. He really does not know exactly. 

1615 Thereupon the testimony of W. W. Knight, a 
witness called at the criminal trial bv counsel for de- 
fendant John L. Philips, was introduced in evidence under 
the terms of the stipulation incorporated herein (R. Vol. 
17, p. 2288), the witness having testified as follows: 

He lives in Indianapolis and is a manufacturer of hard¬ 
wood lumber, connected with the Long-Knight Lumber 
Company. He was with this company in 1920, and con¬ 
nected with the Walnut Manufacturers’ Association at that 
time as president. (C. T. R. Vol. 24, pp. 3559, 3560.) 
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He saw the Air Service hardwood lumber at Bay ton in 
the fall of 1921, but did not see the Buffalo lumber. The 
lumber he saw was walnut and oak airplane lumber, which 
was in good condition. (C. T. R. Vol. 24, p. 3560.) 

He is familiar with the rules under which the walnut lum¬ 
ber was manufactured for the Air Service during the war, 
having manufactured some of it and made some of this lum¬ 
ber at Dayton. He is familiar with the rules of the National 
Hardwood Lumber Association in a general way. (C. T. R. 
Vol. 24, pp. 3560, 3561.) 

This lumber was of a better and higher grade as com¬ 
pared with ordinary lumber sold commercially. Ordinary 
commercial lumber, the best grade, is shipped six inches 
and up wide, eight feet and up long. It may have defects 
which the rules define. Airpane lumber had to have one 


lamination, 1x8x8, one inch thick, eight inches wide and 
eight feet long—in every board, and sometimes n[iore. (C. 
T. R. Vol. 24, p. 3561.) 


He is familiar in a general way with the market value 
of hardwood lumber in May, 1920. (C. T. R. \tol. 24, p. 

3561.) 

The witness testified over the objections and exceptions 
of counsel for defendants that the reasonable market 


1616 value in May, 1920, of the hardwood lumber that he 
saw was worth between $225 and $265 per thousand. 
(C. T. R. Vol. 24, pp. 3561, 3562.) 

The lumber he saw was uncovered and they took lumber 
off each pile to satisfy themselves in making an examina¬ 
tion of the lumber at Dayton. They took a thousand feet 
or more off each pile that they examined and it w|as graded 
under an inspector. He had an inspector witlj him and 
witness also knows how to grade lumber. (C. T. R. Vol. 
24, p. 3565.) 

From his observation he could tell how much of the 
lumber was ones and how much was twos. (C. T. R. Vol. 


24, pp. 3566, 3567.) 

The witness testified that about forty per eckit of the 
lumber was ones and twos; that is a combined grade, the 
top grade. This was objected to by counsel for defendants 
on the ground that his inspection was made in 1921 and it 
was apparent that the lumber that was then the^-e was not 
the lumber that was sold to Sullivan but was th|at part of 
the lumber which had been reserved by the Government. 
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He stood Oil the pile alongside of the inspector who 
called the grade on the board and he saw that it was right. 
About 10% of the lumber he saw was selects, being the 
next lowest grade below ones and twos; about 30% of it 
was Xo. 1 common, about 10% to 15% was No. 2 common 
and about 1% consisted of culls or rejects in his judg¬ 
ment. (C. T. R. Vol. 24, pp. 3568, 3569.) 

The witness testified over the objections and exceptions 
of counsel for defendants that the reasonable market value 
in May, 1920, of walnut lumber ones and twos was from 
$260 to $280 per thousand, wholesale. (C. T. R. Vol. 24, 
pp. 3570, 3571.) 

He does not know what it was worth retail. The 

1617 reasonable market value of selects at that time was 
about $180 to $200; the reasonable market value of 

Xo. 1 common at that time was $140 to $160; the reason¬ 
able market value of Xo. 2 common at that time was $80 
to $100. (C. T. R. Vol. 24, p. 3571.) 

1618 Practicaliv all of the walnut lumber that he saw 

at Dayton was steamed. Steamed sap is not a de¬ 
fect under the rules of the National Hardwood Lumber 
Association. The lumber he saw was practically all inch 
lumber, one inch thick and had not seriously deteriorated 
in value in 1921, as the result of being piled. Approxi¬ 
mately 5% of it was damaged to any extent as the result 
of being piled when he saw it in 1921. (C. T. R. Vol. 17, 

p. 3572.) 

The 5% he considered as degraded and not cull lumber. 
The fact that this lumber was of different widths and 
lengths does not depreciate its market value. None of the 
lumber that he saw was flitch-sawn. (C. T. R. Vol. 24, p. 
3573.) 

Trimming lumber is a technical process where the lum¬ 
ber is run over a set of saws and made twelve feet and two 
inches long or eight feet and two inches long in order to 
make it all even length and cut off any bad ends and waste. 
Lumber is not worth less because it is not trimmer] (0 
T. R, Vol. 24, p. 3573.) 

A provision that “all stained stock that will not work 
out in the dressing, all badly warped, cupped, checked and 
split lumber to be classified as rejects’’, would degrade the 
lumber in its classification. (C. T. R. Vol. 24. pr> 3574, 
3575.) 
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He is not acquainted with the market value in 1020 of 
mahogany and cherry lumber. (C. T. R. Vol. 24, -n. 0578.) 

In the spring of 1920, about May 3rd or 4th, he came to 
Washington as one of a committee of three representing 
the Walnut Association, seeking to buy the walnut lumber. 
(C. T. R. Vol. 24, pp. 3578-3580.) 

Upon cross examination by counsel for Ernest O. Morse 
(not a defendant in this proceeding), the witness [testified 
as follows: 

1619 The purpose of coming to Washington in May, 
1920, was to endeavor to buy the Government air¬ 
plane walnut for the members of his association, jnot only 
to make a profit out of selling it, but also so that the Wal¬ 
nut producers could control its distribution among the 
trade. (C. T. R. Vol. 24, p. 3582.) 

There is a difference between first and second grade of 
walnut lumber. First and second is a board six inches 
wide and eight feet long. (C. T. R. Vol. 24, p. 3587.) 

In order for a board 1 x 6 x 8 to come into first or sec¬ 
ond grade, it would have to be “clear”, free of defeats. 
(C. T. R. Vol. 24, p. 3588.) 

If a piece of lumber is clear on one side, but not clear 
on the other, it would fall into a lower grade and might 
be a second. If the defects were of a cut or Quality, it 
would fall into a grade low enough to be a common; it 
would fall into selects. (C. T. R. Vol. 24, p. 3589.) 

In grading lumber it is necessary to inspect both sides 
of the board. (C. T. R. Vol. 24, p. 3589.) 

A select or No. 1 is a board that will cut two-thirds 
clear in not over three cuttings of a certain size. A. No. 
2 common board cuts about 50% clear or sound. (C. T. R. 
Vol. 24, p. 3590.) 

A board that would measure in thickness one inch talked 
of as quarters is called four quarters. If if is one inch one 
end and gradually becomes thicker and is one ayid a quar¬ 
ter inch at the other end or five quarters it is! called an 
inch. It might be miscut if it were sufficiently bad. If in 
a very large quantity he sold an occasional board measured 
non-uniformly along its length and thickness, it i would not 
be called a miscut, but if a considerable percentage ran 
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that way, it would be called miscuts. It would not 
1620 be called a cull. (C. T. E. Vol. 24, p. 3591.) 

A cull is a board that is unusable lor certain pur¬ 
poses. If a board iis classified as a miscut because of its 
lack of uniformity because of its thickness it might go 
down one or two grades. If there were a No. 2 common, 
it would go into the cull grade. A cull is not a reject, it 
is a “scoot or “cut”, and is not considered in the price. 
It may be taken atian agreed price. (C. T. E. Vol. 24, p. 


3592.) 

lie furnished the Government airplane propeller walnut 
and that is the kind of lumber that he selected in the fall 
of 1921. This lumber was manufactured under specifica¬ 
tions with which he was familiar. It was purchased by 
the Air Service for propellers and was better than the 
firsts and seconds commercially graded. There was very 
little deterioration shown from his inspection of the lum¬ 
ber at Dayton in 1921, and such deterioration as was ob¬ 
servable was that which showed where the lumber was 
down near the ground or from the top. (C. T. E. Vol. 24, 


pp. 3593, 3594.) 

The reason the lumber which had been purchased in 
1917, and 1918, better than firsts and seconds, had deterior¬ 
ated to about 40% firsts and seconds in 1921, was probably 
on account of the rough handling that the lumber received. 
The lumber that the walnut industry delivered to the Gov¬ 
ernment was better than firsts and seconds, because it was 
cut out of better logs. It was better in a general sense. It 
was eight inches and wider instead of six inches and wider 
commercial width. (C. T. E. Vol. 24, pp. 3594, 3595.) 

The lumber which when bought as better than firsts and 
seconds in 1921, was graded by him as low as No. 1 and 
No. 2 common, on account of the dote that had appeared 
from the wet, the effect of the sun and rough handling. 
(C. T. E. Vol. 24, p. 3595.) 

1621 The only evidence that lumber was handled fre¬ 
quently was the damaged lumber that was there. 
He does not know how it was handled. (C. T. E. Vol. 24, p. 
3596.) 

Up to 1919, the National Hardwood rules classed “sap” 
as a defect. Then sap was not necessarily considered a 
defect if properly steamed. (C. T. E. Vol. 24, p. 3596.) 
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He had nothing to do with the drafting* of the War De¬ 


partment specifications for walnut during the 


association had some discussion on the subject included in 


ccasionally 
l the corn- 


war. 


His 


or second 
war would 


the lumber that was furnished the Government, q 
some might not have graded first or second i 
mercial trade. (C. T. R. Vol. 24, p. 3597.) 

Propeller walnut that would class as a first 
under the Air Service specifications during the 
class in a general way as a one or two commercially in 
1919. (C. T. R, Vol. 24, p. 3598.) 

The prices that he gave as to market valup were the 
prices that the manufacturer or the jobber mighjt use to the 
wholesaler or to the ultimate manufacturer of furniture or 
something of that kind, the consumer in the sense of a 
furniture manufacturer. (C. T. R. Vol. 24, p. 3600.) 

The price from the manufacturer to the wholesaler is 
lower than the price the wholesaler charges the retailer in 
ordinary business. (C. T. R. Vol. 24, p. 3601.) 

In May, 1920, he thought a fair price of the -|Vir Service 
walnut lumber was $150.00 a thousand feet, provided he got 
No. 2 common or better, subject to national inspection, and 
the splits and cupped boards would be taken out if they 
did not grade No. 2 common, he and his associa tes to take 
all the walnut lumber if that price was accepted. (C. T. R. 
Vol. 24, p. 3603.) 

If he had been successful in his offer of $150 then he 
would have had the lumber inspected and graded 
1622 when he took delivery. (C. T. R. Vol. 24, p. 3605.) 

In inspecting lumber each side of eac|li board is 
inspected. The number in a crew for the inspection of a 
carload of walnut lumber depends upon the skill of the 
inspector, each carload averaging about 15,000 feet board 
measure. He was at the Dayton plant most of one day; 
there were four or five with him. (C. T. R. Vol. 24, pp. 3606, 
3607.) 

In inspecting the lumber at Dayton they took off each 
pile so much lumber as to satisfy themselves that there was 
an average run of the pile. If he would have bought it, he 
would have done so subject to grading. (C. T. R. Vol. 24, 
p. 3609.) 

In 1921, he bid $121.55 for No. 2 common and better wal¬ 
nut at Dayton. (C. T. R. Vol. 24, p. 3610.) 
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Upon cross examination by counsel for defendant John L. 
Philips, the witness testified as follows: 

Tie was familiar with the Government specifications for 
walnut lumber for propeller construction at the time they 
were issued. When lie went to Dayton he knew that in¬ 
cluded in the printed specifications was a provision, 4 4 Each 
board supplied must yield one or more laminations free 
from defects; it shall be selected from the grades of one’s 
and two’s, National Hardwood rules, or lower grades and, 
the wastage in each board must not exceed one-third of the 
surface measure of the piece”. (C. T. R. Vol. 24, p. 3611.) 

He has been in the lumber business about 42 years and 
since the latter part of 1918, has kept particularly in touch 
with the hardwood prices. He is a member of the American 
Hardwood Manufacturers’ Association. (C. T. R. Vol. 24, 
p. 3612.) 

Upon redirect examination by counsel for plaintiff, the 
witness testified as follows: 

When he made an offer of $121.50 for some of the 

1623 walnut lumber at Dayton in the fall of 1921, he did 
not get the lumber at this price. The market price 

of walnut lumber had declined between May, 1920, and Sep¬ 
tember, 1921. (C. T. R. Vol. 24, p. 3625.) 

1624 got part of it from the invoices. The invoices are 
dated April 12, 1919, and it must have been a few 

days before that that Arnett came to see him. It was after 
the first of April, 1919, that the second visit of Arnett wa^ . 
made. (C. T. R. Vol. 14, p. 1773.) 

Thereupon counsel for defendant John L. Philips offered 
in evidence a memorandum of February 18, 1920, entitled 
4 4 Minutes of Meeting of Board of Sales Review No. 23”, 
Material Disposal & Salvage Division, in connection with 
the substitution of hardwood lumber for Air Service soft¬ 
wood, which was admitted as defendant’s Exhibit No. 13 
(R. Vol. 14, p. 1763), and is as follows: 
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War Department, Office of the Director of Sales, 

Washington. 

February 18, 1920. 

* 

Memorandum-: Minutes of Meeting of Board of Sales 

Review No. 23. 

> i 

(Material Disposal & Salvage Division.) 

1. The Board was called to order at 3:30 P. M. by Mr. 
Ohas. S. Shotwell, Chairman. The following were present: 

Mr. Shotwell—Mr. Cox—Mr. Wait—Mr. Tajarian, Chief, 
Lumber Branch—Mr. Carter—and J. L. Philips, represent¬ 
ing Philips & Stephens. 

2. The Chairman introduced Mr. Philips, jrepresenting 
Philips & Stephens, contractors under Director of Sales 
Contract No. 1, which covers approximately ‘^2,000,000 ft. 
of soft wood lumber to be delivered bv the lAir Service. 

* i 

Idle following facts have developed in regard jo the carry¬ 
ing out of this contract: 

3. Contractors have sold and issued shipping instruc¬ 

tions for the entire quantity of 22,000,000 ft. soft 
1025 wood lumber, and have found that that quantity is 
not available. Furthermore, the Air Service in both 
Fields and Depots, and in Material Disposal & Salvage 
Division Warehouses, needs lumber for crating, boxing and 
other purposes. Chief, Supply Group has requested the 
Chairman of the Board to take the matter up with Messrs. 
Philips & Stephens, to see if a deal can be effected whereby 
they will turn back to the Air Service if they | find it pos¬ 
sible to abrogate their sales agreement, such sjpft wood as 
the Air Service may need, same to be replaced from the 
Air Service hard wood surplus. In this connection this 
office is in receipt of the following letter frqm Messrs. 
Philips & Stephens, dated January 10th: 

“Under the contract there was turned ovejr to us at 
Dayton approximately 1,400,000 feet of pine lumber which 
was used by the Air Service after they had notjice that we 
had sold this lumber under Contract No. 1 t<| Frank T. 
Sullivan. 

72—5238,5239 
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“Mr. Sullivan, purchaser of this lumber, has been assured 
that additional quantity of lumber will be furnished to re¬ 
place this and fill his contract. 

“Under Director of Sales Contract No. 1 there was sold 
to us 22,000,000 feet lumber and this quantity by us re¬ 
sold in accordance with the contract. 

“There has been released or turned over to us but ap¬ 
proximately 17,500,000 feet, which we in turn have turned 
over to the purchaser, and the purchaser is now insisting 
that we deliver the Additional quantity of 5,500,000 feet, 
which includes the 1,500,000 feet above referred to as bav¬ 
ins: been taken and used at Davton. 

“If the Air Service has not on hand now this additional 
quantity of surplus lumber in spruce, pine, fir and hem¬ 
lock. the purchaser of this lumber is willing to ac- 
1626 cept any other species of wood and our investiga¬ 
tion at the various plants has developed that you 
have a considerable surplus of ash, oak, cherry, walnut, and 
other woods and some of this lumber, solidly piled, and 
piled in the open and exposed to the elements, has already 
deteriorated as to quality and will continue to deteriorate. 

“It is respectfully asked that this additional quantity 
of lumber be turned over to us to fill the contract, and there 
being difference in price between these woods and the lum¬ 
ber not delivered, we are prepared upon receipt of notice 
from you to do so, to call on the lumber expert of the Di¬ 
rector of Sales Office to make appraisal and fix price on this 
lumber in connection with us and as was done on the other 
species. 

“Owing to the long delay in delivery of this lumber and 
to the great expense to which we were subjected, we most 
earnestly ask that you let us have quick decision on the 
matter. 

“Thanking you, we are 

Very truly yours, 

J. L. PHILIPS AND 
JOHN STEPHENS, 

(Signed) By J. L. PHILIPS.” 

JLP :SK. 

4. Receipt of the above letter was acknowledged by Mr. 
C. P. Cronk, Chief, Lumber Branch, under date of Janu¬ 
ary 12th, 1920, as follows: 
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“Your letter of January 10 th regarding shortage under 
Director of Sales Contract #1 is acknowledged. It is not 
possible to give you a decision on this matter at the moment, 
but one may be obtained, without doubt, at an early date 
and you will be further advised promptly. 

1627 “By authority of the Director of Air Service. 

C. G. HALL, 

Col., A. S. A., Chief Mat. Disp. & Sal. Div., 

ByE. T. BERN 4 RT, 

Major, A. S. A. P., Acting Chief Sales Section.” 

5. On February 17, 1920, Messrs. Philips & Stephens re¬ 
plied as follows: 

“We have called attention to the fact that lumber sold 
to us and resold bv us was used by various Air Service Dis¬ 
tricts, having particular reference to the largje quantity 
used at Detroit. 

“From time to time various quantities of crating lumber 
seem to be required in addition to what has been used. 

“The purchasers to whom we sold this material under 
the above contract have demanded from us delivery of this 
material, for which they had contracted, and we have had 
up with you the question of replacing it. 

“The purchaser, through us, and we for ourselves are 
willing to release the Air Service from liability in this con¬ 
nection and in addition permit the further use of any crat¬ 
ing lumber left unshipped in the various districts, provided 
the same is replaced and the shortage in delivery to us 
under the contract is replaced with surplus hardwoods for 
which the Air Service has no use, on basis of equal quantity 
in board feet. There being a difference in price between 
crating lumber and hardwoods, we will adjust the price to 
the market value of the hardwoods turned over to us by 
arriving at this market value after investigation and 

1628 appraisal by the lumber expert representing the Di¬ 
rector of Sales Office and ourselves, as provided for 

under Director of Sales Contract No. 1 , and your' sale 
if 646. 

“ 1 

“LTnder Director of Sales Contract No. 1 thej*e was sold 
to us and resold by us 22 , 000,000 feet of lumber, which 
quantity the Air Service and the Spruce Production Board 
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had on hand at the time the contract was made, and in fact 
had quantity largely in excess of this. 

“Actual inventories!were furnished to us and lumber or¬ 
dered turned over to us approximated this quantity, there 
being some shortage between the amount of the inventories 
and the 22,000,000 feet sold us. 

“After the resale of the lumber bv us the Air Service has 
used large quantities of it and shortage has developed at 
the various projects as compared to tlie inventories turned 
over to us. 


“After a careful investigation of the softwoods left on 
hand unshipped, added to what has already been shipped 
and delivered, it develops that there will be delivered to 
us under this contract approximately 15,000,000 feet soft¬ 
woods and 1,030,000 feet poplar, making approximately 
16,000,000 feet, leaving a shortage because of incorrect in¬ 
ventories and lumber used bv the Air Service of about 


6 ,000,000 feet. 

“As stated above, upon agreement by you to replace 
this shortage with equal quantity in board feet of hard¬ 
wood, price to be fixed by the lumber expert of the Director 
of Sales Office and ourselves, as provided under the con¬ 
tract; we will immediately release the Air Service from any 
liability for these shortages in softwoods of the large 
quantities used for crating and other purposes. 

“A prompt decision on this is requested, as the 
1629 purchasers from us of the lumber used by the Air 
Service are demanding the delivery of that material, 
and it is necessary to make this adjustment as promptly 
as possible. 

“Thanking you for prompt reply, we are 
Very truly yours, 

J. L. PHILIPS AND 


! JOHN STEPHENS, 

(Signed) ByJ. L. PHILIPS.” 

jlp :sk. 


6 . A general discussion followed in regard to the amount 
of lumber at various points, Messrs. Philips & Stephens 
estimate of the amount shipped, and the Lumber Branch’s 
estimate of the amount of soft wood needed by the Require¬ 
ments Division, etc. The Chairman introduced the point 





UNITED STATES OF AMERICA. 


1113 


that the actual figures in the matter could only bo referred 
to when shipments had been made. The Chairman of the 
Board stated that upon receiving Col. Gilmore’s jrequest to 
negotiate with Messrs. Philips & Stephens for this trade, 
he took the matter up with the Director of Sales, and was 
advised by him personally that we had the authority of 
the original clearance from the office of the director of 
Sales, on lumber, and that the matter rested entirely with 
the Air Service. 

7. Mr. Philips advised the Chairman of the Board that 
lie desired to tie the two deals together, to take care of the 
shortage which existed. Mr. Shotwell stated tl|at he had 
put thru a clearance which authorized this ijivision to 
dispose of such lumber as we will have left after we have 
made this trade by negotiation, and in this clearance the 
Division is authorized to use the services of Mr. Cham¬ 
bers, Lumber Specialist of the Office of the lf)irector of 
Sales, in setting up authorized values for the Material in 
question. 


8 . The Chairman asked the members oil the Board 
1630 if there were any remarks at this point. | Mr. Wait 
asked what established the assumption that the lum¬ 
ber is not at the points where the Chief, Lumber Branch 
states it is, and that the amounts are not correct. The 
Chief, Lumber Branch replied that the recordjs that had 
been furnished to this office in the form of inventory, etc., 
were not accurate, same being more of a rouih estimate 
than a real inventory. Mr. Philips stated that his firm 
had gone over that and realized that the figures were ap¬ 
proximate. The Chairman of the Board stated that the 
vital question is what action the Board desired to take on 
the letter from Messrs. Philips & Stephens, dated February 
17th, and what instructions were to be issued tp the Chief, 
Lumber Branch in regard to same. 

9. Mr. Wait asked the Chief of the Lumber If ranch if he 
had estimated the shortages in inventory agree<jl upon with 
Mr. Philips as the basis for negotiations in connection with 
the proposed trade. The Chief of Lumber Branch replied 
that it was impossible to state definitely how jfar short a 
sale would fall until actual deliveries were |made. Mr. 
Philips stated that approximately 11,000,000 fe<jt have been 
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delivered to his firm to date on the contract. He also stated 
that contractors’ figures were practically correct. 

10 . After general discussion Mr. Cox moved that the 
offer made by Messrs. Philips & Stephens in their letter of 
February 17th, with Reference to the substitution of hard¬ 
wood lumber for the shortage on Director of Sales Con¬ 


tract No. 1, and also with reference to the 1,850,000 feet of 
softwood lumber, which the Air Service wished to retain, 
and which quantity is covered under the contract above 
mentioned, be accepted, the exact amount of the shortage 
and the soft wood turned back to the Air Service to be de¬ 
termined from actual deliveries. Further, that the Chief, 

Lumber Branch be instructed to act accordingly. 
1031 11. At this point followed a discussion as to what 

kind of lumber would probably be used to make up 
this shortage, and tfie comparative value of softwoods, 
hardwoods, market prices, etc. The Chairman of the Board 
stated that taking into consideration the type of lumber 
which the Air Service has on hand, the condition of which 
is far from perfect, some of it having been attacked by 
boring worms, he was led to believe that the relative value 
of the hardwood would be from two to two and one-half 
times at the most, that of the soft wood. After further dis¬ 
cussion the motion was seconded by Mr. Wait and unani¬ 
mously carried. Chairman of the Board stated that ship¬ 
ments would be initiated after a survey had been made, to 
determine how much soft wood is left, and for what quan¬ 
tity of hard wood the Air Service is obligated to the con¬ 
tractors to cover the original shortage, and the amount of 
soft wood which the Air Service desires to hold. 

12 . There being no further business, the meeting was ad¬ 
journed. 

Respectfully submitted, 


C. R. CARTER, 

Secretary Board of Sales Revieiv, 

Material Disp. & Sal. Division. 

Approved. 

CHAS. S. SHOTWELL. 

B. D. WAIT. 


1632 Thereupon counsel for defendant John L. Philips 
offered in evidence a letter of July 31, 1919, from 
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Philips and Stephens by J. L. Philips to Director of Sales 
in connection with the Air Service softwood, which was ad¬ 
mitted as defendant’s Exhibit No. 14 (R. Vol. 14, p. 1764), 
and is as follows: 

708 Thirteenth Street Northwest, Washington, 1). C. 

Julv 31, 1919. 

Director of Sales, 

Munitions Building, 

Washington, D. C. 

Attention Mr. T. S. Schultz, Chief Contract Section. 
Dear Sir: 

Reference: Director of Sales Contract No. 1 . j 

Subject: Surplus lumber belonging to Aircraft Produc¬ 
tion Board. 

Your letter of July 30th, acknowledging receipt of our 
letter of July 20th, received and noted. 

As stated in conversation we had understood from the 
Aircraft Board that claims had not been settled and there 
was question if the lumber belonged to the Board. 

Following conversation with you on July 28th, we took 
the matter up further with the Aircraft people and ascer¬ 
tained that they had a very large quantity of crating and 
common building lumber which had been held up pending 
adjustment of claims, but that these claims have now been 
settled and in accordance with their letters to us, this ma¬ 
terial was available for sale after these claims were settled. 

We therefore have sold this surplus lumber at the 
1633 points where there is any considerable quantity and 
we have reported sales to the Aircraft Board and 
issued shipping instructions on same and they are now 
handling the matter and we trust this meets wi th your ap¬ 
proval. 

This lumber is in solid piles and there is considerable 
quantity of it which is unsuitable for aircraft work and 
should go into the channels of trade before very great de¬ 
terioration sets in. 

Very trulv yours, 

J. L. PHILIPS AND 
JOHN STEPHENS, 

(Signed) By J. L. PHIlilPS.” 

JLP :SK 
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Thereupon counsel for defendant John L. Philips offered 
in evidence an undated letter from Chief of Construction 
Division to Director of Sales, relative to cost of lumber, 
which was admitted as defendant’s Exhibit No. 15 (R. Vol. 
14, p. 1764), and is as follows: 

War Department, Office of the Construction Division of the 

Army, Washington, D. C. 


No: 411.1CR’MT (General). 

From: Chief of Construction Division. 

To: Director of Sal^s, Munitions Bldg., Washington, D. C. 

Subject: Cost of lumber. 

1 . In accordance with you verbal request, we beg to ad¬ 
vise that the average cost of lumber shown on the inven¬ 
tories submitted by this Division, as surplus stock, was 
about $35.00 per thousand. Of this amount $7.00 represents 
the average freight rate. 

1634 “ R. C. MARSHALL, Jr., 

Brigadier General, U. S. A., 

Chief of Construction Division, 
(Signed) By WM. COUPEE, 

WM. COUPER, 

Lieut. Col., Quartermaster Corps. 


Thereupon counsel for defendant John L. Philips offered 
in evidence a memorandum of December 3, 1919, from 
Major General Burr, to Director of Sales relative to move¬ 
ment of supplies over) long distances, which was admitted 
as defendant’s Exhibit No. 16 (R. Vol. 14, p. 1764), and is 
as follows: 


War Department, Purchase, Storage & Traffic Division, 

General Staff, Washington. 

Copy for Director of Sales. 

December 3, 1919. 

Memorandum for the Adjutant General of the Army. 

Subject: Economy in Supply. 

1 . The Secretary of War directs that instructions sub¬ 
stantially as follows be sent to the Chief of Services listed 
below: 

“Information received by the War Department indicates 
that supplies to fill requisitions have been shipped long dis- 
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tances, where cost at depot or other sources of supply plus 
the freight and handling charges largely exceeded the cost 
of the same supplies had they been purchased locally. 

“In all cases where supplies can be purchased lo- 
1635 cally at prices less than cost plus freight and han¬ 
dling charges, from a depot or other source of supply, 
local purchases will be made if funds are legally available 
and authorized for the purpose.” 

GEO. W. BURR, 

Major General, Assistant Chief of Staff, 
Director of Purchase, Storage 4 Traffic. 

Chief of Ordnance. 

Chief, Motor Transport Corps. 

Chief Signal Officer. 

Surgeon General of the Army. 

Quartermaster General, Director of Purchase 4 Storage. 

Director of Air Service. 

Director of Chemical Warfare Service. 

Chief of Engineers. 

Chief of Construction Division. 

Chief of Transportation. 

Thereupon counsel for defendant John L. Philips offered 
in evidence the appointment papers of George M. Chambers, 
which were admitted as defendant’s Exhibit No. 17 (R. Vol. 
14, p. 1765), and are as follows: 

February 15, 1919. 

G. M. Chambers is hereby appointed Lumber Expert in 
the Division of Purchase, Storage and Traffic (Appropria¬ 
tion for Storage and Shipping Facilities), in the office of the 
Chief of Staff, for a period not to exceed three mbnths, for 
intermittent service, with compensation at the rate of $35 
per diem, when actually employed, to take effect when he 
shall have entered on duty, on which date lie will take 


1636 the oath of office prescribed by Section 17 
Revised Statutes of the United States. 

Bv order of the Secretarv of War. 

JOHN Q. SCOFIELD ( 


57 of the 


1 ), 


Assistant and Chiefs Clerk. 

(Notation in handwriting written vertically on right hand 
side of page: 201-Chambers, G. M.) 
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201 -P-Civ. Chambers, G. M. 1st Ind. 

0. D. P. S. & T. March 19,1919. 

To the Director of Sales. 

(Stamped:) 0. Q. M. C. Civilian Person-eU Branch. 
(Clock face, hand pointing to figure.) Mar. 14, 1919. 

Oath taken:-. 

For delivery to Mr. Chambers. 

April 11, 1919. NTM. 

Entered on duty February 15, 1919. 

Oath Forwarded informally to Chief Clerk, Office Sec. 
of-. 

Copy furnished Pay Roll Group. 

Statistical Section to Note. 

1637 mob. 



12, 1919. 


The temporary appointment of G. M. Chambers, Lumber 
Expert in the Division of Purchase, Storage and Traffic 
(Appropriation for Storage and Shipping Facilities), in 
the Office of the Chief of Staff, for intermittent service, 
with compensation at the rate of $35 per diem, when ac¬ 
tually employed, is hereby extended for a period not to 
exceed three months from May 15, 1919. 

Bv order of the Secretarv of War. 

! ‘ JOHN C. SCOFIELD, 

Assistant and Chief Clerk. 

Entered on:-. 

Civ. Serv. Rep. of Chgs. 

Cards No. 1. 


< i 


i t 


201 -P-Civ., Chambers, C. M. 1st Ind. M (?): JEM:- 
NTM, 0. D. P. S. & T., G. S., Wash., D. C. May 16, 1919. 
To the Director of Sales. (Several illegible stamp impres¬ 
sions.) 

For deliverv to Mr. Chambers. 

(Illegible initials in handwriting.) 

Oath taken:-. 

Copv furnished pay roll group. Statistical Section, to 
Note. ' MOR. 
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mob. 


August 15, 1919. 


'The temporary appointment of G. M. Chambers 
Expert in the Division of Purchase, Storage ai 
(Appropriation for Contingencies of the Army 
office of the Chief of Staff, for intermittent serv 
compensation at the rate of $35 per cliem a 
1638 exceed $12,000 per annum, is hereby extended for a 
period not to extend beyond October 15, 191:), to take 
effect this date. 

NEWTON D. RAKER. 


, Lumber 
d Traffic 
in the 
ice, with 
id not to 


230 Adm. (Chambers, G. M.) 1st Ind. 

0. D. P. S. & T., General Staff, Washington, D. 
To: Director of Sales. 

1 . For delivery to Mr. Chambers. 

(In handwriting:) Copy turn. 

Pay Roll. 

Oath taken. 


C., 1919. 


mob. 


October 16 


, 1919. 

G. M. Chambers is hereby appointed Lumber Expert in 
the Division of Purchase, Storage and Traffic (Appropri¬ 
ation for Contingencies of the Army), in the offfi 
Chief of Staff, for intermittent service, with comp 


e of the 
ensation 


at the rate of $35 per diem and not to exceed $12,000 per 
annum, for a period not to exceed thirty days, to take effect 
this date. 

NEWTON D. BAKEjR, 

Secretary of War. 

(In handwriting:) Copy fur. Pay Roll. 

Oath taken. 


1639 


Oath. 


Prescribed by Section 1757 of the Revised Statutes of the 
United States. See Act Approved May 13, 1884. 

(In handwriting:) Appt. S. & T. Feb. 15. j 
(Stamped:) Appt. Division, Apr. 21, 1919, War j Depart¬ 
ment. 
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City of Washington, 

District of Columbia, ss: 


I, G. M. Chambers, of Newark, in the County of Essex* 
and State of New Jersev, do solemnlv swear that I will 
support and defend the Constitution of the United States 
against all enemies, Foreign and Domestic; that I will bear 
true faith and allegiance to the same; that I take this obli¬ 
gation freely, without any mental reservation or purpose 
of evasion; and that I will well and faithfully discharge 
the duties of the Office on which 1 am about to enter. So 


help me God. 

(Signed) 

Sworn and subscribed 
April, 1919. 

(Signed) 


G. M. CHAMBERS, 
to before me this 11th dav of 

F. C. DALLAS (f), 

Notary Public. 


War Department, Standard Form No. 6. 

Entered on duty February 15, 1919. File —. 
(Stamped:) Office Chief of Staff. Rec’d Apr. 12, 1919. 
(Handwriting in tipper left hand corner partially oblit¬ 
erated by binding of volume; legible part as follows: 
1640 Lumber Expert. $35 Per Day. Staff Con. (?) Army. 
Apt. (?). 


Prescribed by Section 1757 of the Revised Statutes of 
the United States. See Act approved May 13, 1884. 

(Stamped:) Civilian Personnel Div., Apr. 29, 1920, War 
Dept. 


Washington, D. C., ss: 

I, G. M. Chambers, of Newark, in the County of — and 
State of New Jersey, do solemnly swear that I will support 
and defend the Constitution of the United States against 
all enemies. Foreign and Domestic; that I will bear true 
faith and allegiance to the same; that I take this obligation 
freely, without any mental reservation or purpose of eva¬ 
sion; and that I will well and faithfully discharge the 
duties of the office on which I am about to enter. So help 
me God. 

(Signed) 


G. M. CHAMBERS. 
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Sworn and subscribed to before me this twenty-ninth 
day of April, 1920. 

(Signed) W. L. LEWIS, Jr., 

Notary Public. 

War Department Standard Form Xo. 0. 

Entered on duty: April 29, 1920. File S. 


1641 


mob. 


April 20, 1920. 

G. M. Chambers is hereby appointed lumber Expert at 
$35 per diem in the Division of Purchase, Storage and 
Traffic (Appropriation for Contingencies of the 4 rni y)> Ul 
the Office of the Chief of Staff, for a period not to exceed 
thirty da vs, to take effect when he shall have entered on 
duty, on which date he will take the oath of office pre¬ 
scribed by Section 1757 of the Revised Statutes of the 
United States. 

Bv order of the Secretary of War. 

JOHN C. SCOFIELp, 
Assistant and Chief Clerk. 

Mailed Apr. 22, 1920, from Appt. Div. F. File S. 

Oath taken:-. 

Thereupon counsel for defendant John L. Philips offered 
in evidence a letter of March 6, 1919, from the Director of 
Sales to the Chief of Construction Division, relative to 
lumber at Charleston, South Carolina, and Camp Mills, 
which was admitted as defendant’s Exhibit Xo. 18 (R. Vol. 
14, p. 1765), and is as follows: 

March 6th, 1919. 

From: Chief of Building Materials Division. 

To: Chief of Construction Division. ! 


(Attention Lt. Col. Wm. Couper.) 

1 . In accordance with telephone conversation of March 
4th, this is to inform you that Messrs. Philips and Stephens 
have arranged matters so that the War Department 
1642 may retain for its own use the lumber at Charleston, 
S. C., listed on your inventory as 7,283,281 feet. 
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2 . These gentlemen have also made arrangements to 
leave 4,000,000 feet of lumber as per your request out of a 
total of 14,908,177 feet as listed, at Camp Mills. 

C. W. HARE, 

Director of Sales, 
Bv W. M. CRUNDEN, ' 

Major, Q. M. Corps, 

Chief Building Materials Division. 


(Stamp:) P. S. & T. Div., Gen. Stall’, Mar. 6, 1919, A. M. 


Thereupon counsel for defendant John L. Philips offered 
in evidence a letter of March 8, 1919, from Philips & Ste¬ 
phens by J. L. Philips to Director of Sales acknowledging 
letter of March 6, 1910 (Dft’s. Ex. 18), which was ad¬ 
mitted as defendant’s Exhibit No. 19 (R. Yol. 14, p. 1765), 
and is as follows: 


J. L. Philips and John Stephens, 708 Thirteenth Street 

Northwest, Washington, D. C. 


Director of Sales, 

Munitions Building, 
Washington, D. C. 


March S, 1919. 


Attention Mr. W. M. Crunden, Major, Q. M. Corps, Chief 

Building Materials Division. 

1643 Dear Sir : 

We beg to acknowledge receipt of your letter of March 
6 th, which is in coitfirmation of telephone conversation of 
March 4th, regarding lumber at Charleston, S. C., and at 
Camp Mills. 

AVe understand that we may proceed on the lumber af 
Camp Mills with the exception of four million feet, which 
vou have withdrawn. 

Yours truly, 

i J. L. PHILIPS AND 

JOHN STEPHENS, 

(Signed) J. L. PHILIPS. 

JLP :SK. 
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Thereupon counsel for defendant John L. Philipp offered 
in evidence a letter of August 12, 1919, from Philips and 
Stephens bv J. L. Philips, complaining* about the policy of 
the Construction Division in holding* lumber, which was 
admitted as defendant’s Exhibit No. 20 (P. Vol. 14, p. 1765), 
and is as follows: 

“J. L. Philips and John Stephens, 708 Thirteenth Street 

Northwest, Washington, D. C. 


August 12, 


1919. 


Brigadier-General R. C. Marshall, Jr., 

Chief Construction Division of the Army, 

Washington, D. C. 

Attention Lieut.-Col. Wm. Couper. 

Dear Sir: 

Reference: Director of Sales Contract No. 1. 

We respectfully beg to submit the following* memoran¬ 
dum of our construction of the contract mentioned above: 


First. All lumber sold to us under the Contract, 
1644 specifically mentioned in ‘Exhibit A’ of sjiid con¬ 
tract, and of which approximate detailed inventories 
were furnished us; was subject, among other conditions of 
sale and purchase, to paragraph No. 7 of the contract, read¬ 
ing as follows: 

‘Upon notice in writing from the contracting Officer to 
the purchaser the United States may, for its own purposes, 
use any of the lumber herein contracted for, prioj* to the 
resale thereof by the purchaser.’ 

The intent at the time the contract was made, as| well as 
the reading of the contract, and our construction of it is, 
that prior to resale of this lumber the United States could 
use any or all of it for its own purposes, but not that the 
lumber could be arbitrarily withdrawn from sale and held 
indefinitely for work not immediately contemplated or in 
process or not covered by appropriations, or, ih other 
words, that the contract could not be voided or broken for 
the purpose of hoarding the lumber for which there was 
no use. 
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With a few small exceptions all of tfie lumber of the Con¬ 
struction Division was so withdrawn, presumably for use 
by the United States, and yet five months after the with¬ 
drawal the lumber is still being hoarded and kept in piles 
and is deteriorating rapidly, to say nothing of the expense 
of carrying and such additional piling and moving as has 
been done. 

Second. We consider lumber actuallv transferred to build- 

* 

ing projects under way or authorized or used for main¬ 
tenance or upkeep, to have been legally withdrawn in ac¬ 
cord with the contract; but lumber withdrawn to be arbi¬ 
trarily withheld without there being any immediate use 
for it in projects under way or authorized or maintenance 
or upkeep, but simply to be stored or hoarded in the 

1645 belief that it mav some dav be used if it does not 

•/ *• 

rot and become utter waste in the meantime, we do 
not consider to be legally or ethically withdrawn in accord¬ 
ance with the contract. 

Third. In accordance with the contract we sold and 
issued shipping instructions prior to August 1st for all of 
such lumber which we considered legally sold to us under 
the contract, and it is respectfully asked that these ship¬ 
ping instructions be passed to the proper officials for exe¬ 
cution. 

Thanking you, we are 
Yerv truly vours, 

J. L. PHILLIPS and 
JOHN STEPHENS, 

By J. L. PHILIPS.” 

Thereupon counsel for defendant John L. Philips offered 
in evidence a letter of August 11, 1919, from Philips and 
Stephens by J. L. Philips, to Director of Sales, a letter of 
August 13,1919, from Philips and Stephens by J. L. Philips 
to Secretary of War, and a letter of August 22, 1919, from 
the Construction Divis-on to the Director of Sales, all per¬ 
taining to withdrawal of lumber by the Construction Divi¬ 
sion, which were admitted as defendant’s Exhibits Nos. 
21, 22 and 23, respectively (R. Vol. 14, pp. 1765, 1766), and 
are as follows: 
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1646 J. L. Philips and John Stephens, 708 Thirteenth 

Street Northwest, Washington, D. C. 

August 11, 1919. 

Director of Sales, 

Munitions Building, 

Washington, D. C. 

Attention Mr. T. S. Schultz, Chief Contract Section. 
Dear Sir: 

Reference: Director of Sales Contract No. 1, dated Feb. 
25, 1919, covering surplus lumber. 

Under this contract there was sold to us surplus lumber 
belonging to the War Department and located at various 
war projects as listed in the contract and marked “Ex¬ 
hibit A.” 

Paragraph No. 7, of this contract reads as folloVs: 

“Upon notice in writing from the contracting officer to 
the purchaser the United States may, for its own pur¬ 
poses use any of the lumber herein contracted for, prior to 
the resale thereof by the purchaser.” 

Within fortv-eight hours of the delivery of the contract 
the Construction Division withdrew all of the liimber at 
all of the projects under their jurisdiction with the excep¬ 
tion of Gilmerton, Va., which was on leased land, and Camp 
Johnston, Fla., which was a quartermaster Camp to be 
abandoned; presumably for the immediate us^ by the 
United States in accordance with the contract. 

Under the contract we were obligated to furnish prior 
to August 1st shipping instructions on this lumbdr and in 
order to comply with this clause of our contract we inves¬ 
tigated to ascertain if this lumber withdrawn foij use had 
been actually used as contemplated under the con- 

1647 tract or if it had been withdrawn not in accordance 
with the contract, but simply to be held indefinitely 

or for use in wx>rk to be done in the future not contemplated 
or in process at the time of the withdrawal, and we found 
the situation to be as follows: 

73—5238, 5239 
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Charleston, S. C—We sold this lumber prior to its 
withdrawal, but upon representation to us that the lum¬ 
ber was required for immediate use at Honolulu, T. H., 
and that ships were then on the way to Charleston for it, 
we, at the request of the department, represented to the 
buyer that the material was urgently required for govern¬ 
ment work and asked for patriotic motives that we be re¬ 
leased from the sale, to which the buyer consented pro¬ 
vided the material was actually required for government 
use at that time. 

Only a small quantity of this lumber was moved or 
used and a very large quantity, probably more than two- 
thirds of it, is still in piles at Charleston and with no im¬ 
mediate use for it, but with expenses for caring for it 
going on as well as deterioration. 

The original buver has ascertained this and demands 
that in good faith we carry out our contract with him as 
the lumber was not used but was withdrawn only to be 
left there. 

Camp Hancock, Ga.—This lumber withdrawn to be used 
was not used, but Was left where it was until the Camp 
was sold and dismantled, and instead of permitting the 
lumber to be shipped under our contract it was loaded and 
transferred on local freight rates to camp McClellan, Ala., 
and unloaded and i*epiled there without the government 
having anv use for it. 

Disregarding the cost of this additional handling and 
loading and the local freight rates over this distance in 
taking the lumber right into the producing terri- 
1648 tory, but considering it only from the standpoint of 
the actual intent of the contract, we think this lum¬ 
ber should be permitted to be shipped out. 


Camp McClellan, Approximately. 15.000.000 feet 14,148,335 

Camp Grant. “ 14.000.000 “ 13,300.000 

Fort Benjamin Harrison. “ . 5.000.000 “ 3 641 643 

('amp Pike, “ 5.000,000 “ sUoO.OOO 

Camp Custer, “ 4,000.000 “ 4.350,000 

Camp Sherman, “ 3.000.000 “ 3,000.000 

Camp Ark. “ 4-.000.000 “ 4,000,000 

Camp Eustis, “ 3.000.000 “ 4,300,000 

Camp Meade, “ 3,000.000 “ 2,500,000 

Camp Gordon, “ 2,000,000 “ 150.000 

Camp Dodge, “ 2,000.000 “ 1,800,000 

Camp Knox, “ 10.000,000 “ 10.000,000 


The foregoing are projects where there are the ap¬ 
proximate quantities shown, totaling approximately 70,- 
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000,000 feet of lumber, which is now in piles e 
the elements and fire. 

This material is common sappy lumber, most of which 
was shipped green and has been handled and rehandled 
and piled and repiled and is badly stained and blued and 
checked and is now a year and more old and going 
through its second summer and it is deteriorating and 
will continue to deteriorate rapidly. 

In addition to the foregoing there was transferred by 
the Construction Division large quantities of luniber from 
various points to the Mexican border and to Camp Benning 
and other points. 

There is a large quantity of lumber at points fiot listed 
under our contract, viz: 

1049 Camp Bragg. 8.000.000 to |l0,000,000 ft. 

Camp Benning. 12.000.000 to |15,000.000 ft. 


xposed to 


and other points. 

Our construction of the contract is exactly as it reads 
and as it was contemplated when it was made—that the 
Government could use any material it required for its 
own purposes prior to its resale—not that the lumber 
could be arbitrarily withdrawn from the contract to pre¬ 
vent its being disposed of in accordance with the contract 
and held indefinitely for work not then in process or 
planned, nor to deteriorate so badly as to be unfit for work 
in the future not then contemplated nor for which ap¬ 
propriations had not been made to carry out the work. 

It may be considered that work will be done in the future, 
provided appropriations are made at that time, that will 
require lumber, but it is respectfully submitted,, regard¬ 
less of the reading of the contract, that if new work is 
several months off or contemplated for next yjear, this 
lumber will be unfit for use as short leaf sappy lujmber ex¬ 
posed to the elements after having become stained and 
blued, will be unfit for use at that time, and to a very large 
extent it will be a total loss; even though it is useable the 
life will have gone out of it and it would makj a most 
unsatisfactory job and would rot in a building very shortly 
after used. 

If the Department holding this lumber contemplates dis¬ 
posing of it irrespective of the contract in ordet to pro¬ 
vide funds for its maintenance, instead of having! the pro- 
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cecds of the Sales paid by us to the Director of Finance 
under the contract, then it is respectfully submitted that 
this would be illegal, as our contract is binding on this 


lumber subject to its actual 


use by the United States for 


its own purposes. 

1650 We have repeatedly called the attention of the 
Construction Division to the condition of this lum¬ 


ber and its present and prospective rapid deterioration 
and rotting, and we have been informally advised by tlie 
Construction Division today that the report of a lumber¬ 
man in the Construction Division sent to investigate this, 
recommends the sale and removal at once of the lumber at 


two of the larger projects on this account. 

It is respectfully submitted irrespective of the contract 
that in line with the policy of the Government, as was 
so ably presented by the President in his recent address 
to Congress, this is no time for hoarding materials not re¬ 
quired for use by the Government but urgently needed 
and required by the people. 

Stocks of lumber at the mills are low and prices are 
high and there is great shortage of houses in the country 
to shelter the people^ and there is as well the necessity of 


providing work for carpenters and other workers in the 
building trades, and this material can be and should be 


utilized immediately, except for that portion actually 


needed now for government work going on or to be done 


at once. 


To hoard this large quantity of material with no imme¬ 
diate or prospective use for it and simply to keep it off the 
market, is as wrong in principle as the hoarding of food¬ 
stuffs, as lumber of this character, exposed to the ele¬ 
ments, will not keep or retain its value as would foodstuffs 
in cold storage or clothing. 

It is respectfully requested that this matter be given 
earnest and prompt consideration and if consistent, that 
instructions be issued that our sales and shipping instruc¬ 
tions be complied with; subject always to such modifica¬ 
tions as will cover actual government requirements 
1651 now going on or planned and for which funds are 
now in hand to carry it out. 
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Thanking you for your kind and prompt attention in 
this matter, we are 

Very truly yours, 

J. L. PHILIPS AND 
JOHN STEPHENS, 
By J. L. PHILIPS. 

JLP :SK. | 

(Exhibit No. 22.) 


J. L. Philips and John Stephens, 708 Thirteenth Street 

Northwest, Washington, D. C. 


August 13, 1919. 

Honorable the Secretary of War, 

Washington. 

Sir : 

Reference: Director of Sales Contract No. 1. 

This was a contract of sale and purchase between the 
Director of Sales, representing the United States, and 
J. L. Philips and John Stephens, representing the lum¬ 
ber industry, covering surplus lumber in the hands of the 
War Department on February 25, 1919, as detailed in list 
included in the contract. 

The contract provides that except as otherwise specified 
any claims, doubts or disputes which may arise under the 
contract or as to its performance or non-performance may 
be determined upon petition of either party to the con¬ 
tract, by the Secretary of War. 

Difference of opinion as to the construction of) the con¬ 
tract having arisen between the Construction Division of 
the Army, as represented by Lieutenant-Colonel Wm. 
Couper, and ourselves, we hereby respectfully submit for 
your determination the matter at issue. 

1652 The contract states that the United Statesj has pro¬ 
cured and acquired since April 6, 1917, certain lum¬ 
ber and deems it expedient to dispose of same tcj the best 
advantage, and by the contract does sell and deliver to the 
purchaser the said lumber which lumber is described in de¬ 
tail in a list of locations attached to and made a p^rt of the 
contract. 
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Article No. 7 of the contract provides that “Upon notice 
in writing from the contracting officer to the purchaser the 
United States may, for its own purposes, use any of the 
lumber herein contracted for, prior to the resale thereof 
by the purchaser. ” 

The Construction Division of the Armv desired to market 
its surplus lumber m other ways than through the repre¬ 
sentatives of the lumber industry and Lieutenant-Colonel 
Couper so expressed himself prior to the execution of the 
contract, and he has repeatedly so expressed himself since 
then. 

Therefore, within forty-eight hours of the execution of 

the contract, we were notified of the withdrawal by the 

Construction Divisidn of the Armv of all of their lumber 

* 

covered by the contract, with the exception of Camp Mills, 
which was resold bv us before the withdrawal, and Gilmer- 
ton, Ya., which was on leased property, and Camp John¬ 
ston, Fla., which was to be abandoned; this withdrawal 
presumably being in accordance with Article No. 7 of the 
contract, quoted above, for immediate use by the United 
States of the lumber specified. 

Our contention is that it was the intent to dispose of all 
lumber that was surplus at the time of making the contract, 
and to reserve to the United States for actual use, any lum¬ 
ber required for present use at that time, or construction 
work under wav or authorized or for which monev had been 

V %/ 

appropriated 1 or for necessary repairs and upkeep 
1653 prior to the resale of the lumber, and this is most 
clearly stated in the contract, as well as clearlv stated 
to be the intent in all of the meetings preceding the execu¬ 
tion of the contract; and it was not the intent, and it is not 
so stated in the contract, that this lumber not actually re- 
quired for use at that time, as stated above, should be with¬ 
drawn immediately from under the contract to be held in- 
definitely, for prospective use in the future, for work not 
under way and not authorized and for which funds had 
not been provided; nor until such time as new work could 
be planned or until the lumber rotted. 

We respected the withdrawal notices of this lumber for 
immediate use, dated February 27th, and waited five months 
for it to be used. 

Under the contract we were obligated to furnish shipping 
instructions for this lumber prior to August 1, 1919, and 
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upon approaching that date and knowing that t[his lumber 
had not been used, and after investigation of tide situation 
at each of the projects; we sold, as we considered we had 
the right to do under the contract, the lumber not used by 
the United States, and issued shipping instructions accord¬ 
ingly. 

Long after the withdrawal of the lumber by the Construc¬ 
tion Division of the Army a portion of it has been trans¬ 
ferred to the Mexican border for work which hdd not been 
authorized at the time of the withdrawal of this lumber, and 
other lumber transferred to Camp Benning and oijher points. 

We have not questioned and we do not question the right 
to transfer or use any lumber so used or transferred, our 
contention being only as to the lumber not used or trans¬ 
ferred and now remaining in piles, deteriorating badly and 
carrying expense of upkeep and supervision. 

We have been advised by the Construction Divi- 
1654 sion, through Lieutenant-Colonel Coupeif, that the 
Department may require for new construction work, 
particularly for repairs and changes, for officers’ quarters 
and reconstruction at cantonments, a large amount of this 
lumber as well as lumber for future repairs and upkeep. 

It is our opinion that the withdrawal of the larger por¬ 
tion of this lumber was simply to prevent its l|)eing mar¬ 
keted under this contract and that the contract does not 
state and did not contemplate the holding or hoarding of 
this lumber for the carrying out of plans not yet deter¬ 
mined or decided upon and not covered by appropriations 
and which, should they ever be carried out, will be at some 
future date when this lumber will have deteriorated so 
badly as to be unfit for use. 

Charleston (S. C.) Terminal.—We sold this lufnber prior 
to its withdrawal by the Construction Divisionj but upon 
representations by the Department that this limber was 
urgently needed for work at Honolulu, T. H., and that ships 
had been ordered to Charleston to remove it, we succeeded 
in inducing the buyer to release his contract fof patriotic 
purposes because the lumber was urgently required by the 
government for immediate use, and was in process of be¬ 
ing transferred. The Buyer now advises that these state¬ 
ments were not true and that only a small portion of this 
lumber was removed and the balance of it has for the past 
five months remained in piles at Charleston with no usq 
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for it, deteriorating and costing the government money 
daily for its upkeep and supervision, and the buyer now 
demands that we fulfil our contract and deliver this lum¬ 
ber,—which the Construction Division will not permit. 

Camp Hancock.—This lumber was withdrawn presumably 
for use but instead of being used, money was spent 
1655 to load it on cars and pay local freight rate to Camp 
McClellan and unload and pile and store it there, al¬ 
though there was already a very large quantity of surplus 
lumber at Camp McClellan for which there was no use; 
all of this lumber still being at Camp McClellan and de¬ 
teriorating, and the intent of this transfer apparently being 
not to use the lumber but simplv not to carrv out the con- 
tract. 

There are located at the points named below the approxi¬ 
mate quantities of litmber indicated which were withdrawn 
by the Construction 1 Division, as stated above, on Febru- 
arv 27th, and now after five months the lumber is still in 
piles and has not been used as for which it was presumably 
withdrawn. 


Camp McClellan, 
Camp Grant, 

Fort Benjamin Har 
Camp Pike, 

Camp Custer, 

Camp Sherman, 
Camp Lee, 

Camp Eustis, 

Camp Meade, 

Camp Gordon, 
Camp Dodge, 

Camp Knox, 


rison, 


Approximately 

i i 
i i 
i i 
11 
i i 
i i 
t i 
i t 
i i 
c i 
i i 


15,000,000 feet. 
8,000,000 44 
5,000,000 “ 
5,000,000 “ 
4,000,000 44 
3,000,000 “ 
4,000,000 44 
3,000,000 “ 
3,000,000 44 
2,000,000 44 
2,000,000 44 
10,000,000 44 


Total, 


64,000,000 44 


In addition to the above there is more than 25,000,000 
feet of lumber located at Camp Bragg and Camp Benning 
and other points which was not specifically sold under the 
contract referred to. 

We have from time to time reported to the Construction 
Division that this lumber being originally low-grade, 
1656 sappy, green lumber which was not properly piled 
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or taken care of when delivered, lias deteriorated and is 
deteriorating rapidly and having now been in p|iles, and 
not been properly piled, for a year and this being its second 
summer exposed to the elements, the deterioration will be 
very rapid and unless immediately used or moved the lum¬ 
ber will become practically a total loss. 

A representative of the Director of Sales office! was re¬ 
quested by the Construction Division to visit some of these 
points to ascertain if this condition existed, and his report 
confirmed our statements. 

The Construction Division advised us a short time ago 
that they had men in the field going over this stock to make 
additional report, they apparently not caring to accept the 
report of the representative of the Director of Sa^es office. 

Lieutenant-Colonel Couper of the Construction ^Division 
has advised us today that his representative, Mr. [Howard 
of the Construction Division, has reported that thO lumber 
at Camp Knox and at Camp Grant is in extremely bad con¬ 
dition, being improperly piled and of such character of lum¬ 
ber that it has already deteriorated badly and a portion of 
it is piled on low ground where mud and water have reached 
it, and that Mr. Howard, who is a competent lumberman, 
recommends the immediate disposition and removal of this 
lumber; which report bears out our previous reports and 
statements. 

Not all of the lumber has yet reached a bad stage of de¬ 
terioration but a portion of it has and with the ti|me now 
elapsed since it was put in piles the deterioration will be 
very rapid from this time on and unless this lumber is used 
promptly it will in a very short time become practically a 
total waste and such lumber as is not a total waste 

1657 will have deteriorated so badlv as to make it most 

* 

undesirable to use in new construction work. 

It is respectfully submitted that irrespective of tjhe con¬ 
tract and the condition of the lumber, the policy, of the 
Government as was so ably presented by the President in 
his recent address to Congress, is that the necessities of 
life should not be hoarded at this time. 

Lumber is required in large quantities in building homes 
for the people as well as to employ labor in the Ijuilding 
trades, and in our opinion it is as unjust to hoard lumber 
not required for use at this time as it is to hoard foodstuffs 
or clothing. 
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It is respectfully submitted that even though future plans 
may require the use of a great deal of this lumber, if these 
plans are not authorized at this time or the funds provided 
so that the lumber can be used immediately, it will be unfit 
for use because of deterioration if it is attempted to use it 
after the next two or three months. 

We do not believe that it was the intent in making the 
contract, nor does the contract provide, that this surplus 
lumber sold to us could be withdrawn and held indefinitely 
for plans far away in the future or until it rots. 

In accordance with the contract we therefore submit for 
your determination this matter, and if we are correct in 
our understanding of the contract, we respectfully ask that 
the proper instructions be issued that will result in the 
shipping instructions we have issued on this lumber being 
complied with so that the lumber may go into the channels 
of trade without further delav. 

m/ 

Thanking you for your kind consideration, we are 
Verv trulv yours, 

J. L. PHILIPS AND 
JOHN STEPHENS, 

! By J. L. PHILIPS. 

JLP:SK. 

1658 (Exhibit No. 23.) 

War Department, Office of the Construction Division of the 

Army, Washington, D. C. 

August 22, 1919. 

No.: 411.1 CR-B (General). 

From: Chief of Construction Division. 

To: Director of Sales, Munitions Bldg., Washington, 
D. C. 

Subject: Lumber Contract. 

Referring to your letter of August 14th enclosing a letter 
from Messrs. Philips & Stephens to you dated August 11th. 
The various points raised by Messrs. Philips & Stephens 

may be answered as follows: 

• 

1. All lumber withdrawn from the Director of Sales con¬ 
tract No. 1 was withdrawn for use by the Government for 
its own purposes and none of it has so far been disposed of 
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otherwise nor is it our intention to dispose of it otherwise. 

2. As regards the various projects mentioned specific¬ 
ally: Lumber at Charleston has been sent to Honolulu on 
several occasions and ships call there after loading at north¬ 
ern points. We are now gathering another large (shipment 
for construction at Schofield Barracks, Hawaiian Islands. 
Much of the Charleston lumber is heavy and is the only 
stock of lumber which we have suitable for use in dock 
building work. We use this lumber for dock building pur¬ 
poses at the present time. Some little lumber ht Camp 
Hancock may have been sent to Camp McClellan] but you 
will find that the majority of it was sent to Camp Bennings 
which was an active project to which we sent 15,000,000 ft. 
thereby cleaning out a number of camps which were being 
salvaged. The lumber was not sent to Camp Bennijigs to be 

stored. It was actually used in construction. As 
1059 regards the amount of lumber at Camp Bennings 
it is quite true that there is about 15,000,000 ft. there 
but it should be mentioned that about 13,000,000 ft. of it has 
been (placed in buildings) erected and is not surplus. 

3. We must take issue with the statement that the lumber 
is being hoarded. We at present arc purchasing lumber 
for use at Jeffersonville, Indiana, and it is thoroughly ap¬ 
parent that we will from now on be purchasing lumber all 
over. We feel that it would be entirely improper to release 
lumber for sale at extreme low prices and then binj it back 
again at market prices. Where there is any rea^ chance 
of the lumber deteriorating it is released for sale]and we 
will continue to watch the situation and see that thi|s policy 
is continued. 

R. C. MARSHALL, Jn„ 

Brigadier General, U. S. A., 

Chief of Const ruction Division, 
By WM. COUPEE, | 

Lt. Col., Q. M. Corps. 


Thereupon, counsel for defendant John L. Philips offered 
in evidence a memorandum of 4ugust 19, 1919, of if Paul 
G. Thompson to Major Ruehl, relative to the interpretation 
of Article 7 of the lumber contract with Philips & St ephens 
which was admitted as defendant’s Exhibit No. |24 (R. 
Vol. 14, p. 1766), and is as follows: 


1136 


JOHN L. PHILIPS ET AL. VS. 


1660 4 ‘War Department, Purchase, Storage and Traffic 
Division, Office of the Director of Sales, Washing¬ 
ton. 

August 19, 1919. PCT/Agg. 


Memorandum for Major Ruehl. 

“Subject: Interpretation of Article VII of the Lumber 
Contract with Philips & Stephens. 

“1. With reference to the contention of Philips and Ste¬ 
phens contained in the attached letter to the Secretary of 
War, I do not agree with their view that “it was the in¬ 
tent to dispose of all lumber that was surplus at the time 
of making the contract, and to reserve to the United States 
for actual use, any lumber required for present use at that 
time, or construction work under way or authorized, or for 
which money had been appropriated or for necessary re¬ 
pairs and upkeep pirior to the resale of the lumber.’ 

“2. Article VII of the contract reads as follows: 

“ ‘Upon notice in writing from the Contracting Officer 
to the Purchaser, the United States may for its own pur¬ 
poses use any of the lumber herein contracted for prior to 
the resale thereof bv the Purchaser.’ 

“3. To limit the lumber, which the United States might 
withdraw from the operation of the contract under the pro¬ 
visions of Article VII, to such lumber as the United States 
might actually use for repairs and construction prior to 
August 1,1919, before which date the contract obligates the 
Purchaser to furnish shipping instructions for all of the 
lumber, and to lumber which the United States might use 
on projects contemplated at the time of the execution of 
the contract, would leave this Article without effect, 
1661 since the United States could easily estimate on 
February 25, 1919, the date of the execution of the 
contract, the quantity of lumber needed by it on projects 
contemplated at that time as well as the quantity of lum¬ 
ber needed for upkeep and repairs prior to August 1, 1919. 
It would seem that this Article has a broader meaning, 
and that it was intended to reserve to the United States 
the right to withdraw from the operation of the contract 
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any lumber which a change in the plans for the ^military 
establishments might make necessary for Government use. 

“4. This view of the intention of Article VII is strength¬ 
ened by a reading of the whole contract. The contract con¬ 
templates the sale by the United States to the Purchaser 
of its surplus lumber, the amount of which is stated ap¬ 
proximately, and there is provision in Article I that the 
Government may furnish additional inventories ofj lumber 
to be sold the Purchaser, while the Article under considera¬ 
tion gives the Government the right to use any of tjlie lum¬ 
ber described in the inventories attached to the contract 
prior to its resale by the Purchaser. From this it seems 
clear that the inventories attached to the contract \^ere but 
a rough estimate of the Government surplus lumber, and 
that it was the intention of the parties to frame tjhe con¬ 
tract so that the surplus lumber to be sold might be in¬ 
creased or diminished in accordance with developments as 
to the needs of the United States for lumber during the life 
of the contract. 

“5. In my opinion, therefore, Article VII of the contract 
does not limit the United States to the withdrawal of such 
lumber as might be actually used by it in construction work 
prior to August 1, 1919 or to lumber for use in projects un¬ 
der contemplation at the time of the execution of 
1662 the contract, but the United States has th£ right 
under this Article to withdraw any lumber, pjrior to 
resale by the Purchaser, which it may contemplate using at 
any time for its own purposes. 

“6. This Article does not authorize the Government to 
withdraw lumber from the operation of the contract jmerely 
because it desires to sell the lumber in some other njianner. 

4 4 PAUL G. THOMPSON] 

“Captain, J.\ A.” 

I 

Thereupon counsel for defendant John L. Philips bffered 
in evidence a letter of June 24, 1919, from Philips and 
Stephens by J. L. Philips to Director of Sales, requesting 
an extension of time of completion of Director of Sales 
Contract No. 1 which was admitted as defendant’s Exhibit 
No. 25 (E. Vol. 14, p. 1766), and is as follows: 


i 
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(Letter on the letterhead of J. L. Philips and John 
Stephens, marketing Government surplus lumber.) 

“70S Thirteenth Street Northwest, Washington, D. C. 

“ June 24, 1919. 

(Marginal notation: “P. S. & T. Division. 400.703 Philips 
& Stephens.”) 

“Director of Sales, 

Munitions Building, 

Washington, D. C. 

“Attention Mr. T. S. Schultz. 

Dear Sir : 

Reference: Director of Sales Contract No. 1. 

Subject: Time of completion of contract. 

“The details of this contract were negotiated in 
1663 January and agreement was reached that three 
months should be allowed in which to dispose of lots 
less than two million feet and six months for lots greater 
than two million feet, and therefore, time of completion of 
these lots was fixed as of May 1st and August 1st, respec¬ 
tively. 

“The contract provided that from time to time by mutual 
consent other lots could be added and it was of course con¬ 
templated that reasonable time would be allowed in which 
to dispose of and ship it. 

“Additional lots of surplus lumber are being turned 
over to us and we are proceeding on the assumption that 
reasonable time will be given in a business-like and orderly 
way in which to dispose of and ship them. 

“We deem it proper to ask at this time, and if consistent 
it be granted, that date fixed in our contract as of August 
1st be extended for ninety days to apply on all lumber re¬ 
leased and turned over to us after June 1st. 

“Thanking you for your kind consideration, I am 
“Very truly yours, 

"J. L. PHILIPS and 
JOHN STEPHENS, 

(Signed) ■ “J. L. PHILIPS.” 

“JLP:SK. 
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i 

Thereupon counsel for defendant John L. Philipp offered 
in evidence a letter of July 18, 1919, from the Director of 
Sales to Philips & Stephens extending the time for {lie com¬ 
pletion of Director of Sales Contract No. 1 to October 1, 
1919, which was admitted as defendant’s Exhibit No. ‘26 (R. 
Vol. 14, pp. 1766, 1767), and is as follows: 

1664 “July 18, 1919. T&S/d. 

“From: The Office of the Director of Sales, Munitions 
Bldg., "Washington, D. C. 

“To: J. L. Philips and John Stephens, 70S-13th Street, 
Washington, D. C. 

“Subject: Director of Sales Contract Number Oi|ie—Ex¬ 
tension of Time for Completion of Contract. 

“1. The receipt of your letter of June 24, 1919 in re of 
above subject is acknowledged. 

“2. Director of Sales Contract Number one provides that 
you shall give shipping instructions for all lumber in lots ex¬ 
ceeding two million feet, on or before August 1, 1919. 

“3. Delays have occurred in the furnishing of inventories 
for lumber without your fault and beyond your control. 
You are advised that the time within which you sh^ll give 
shipping instructions for lumber, covered by additional in¬ 
ventories furnished to you subsequent to June 1, 1919, is 
hereby extended to October 1, 1919. 

“C. W. HAR^, 
“Director of Spies, 
“By E. C. MOR^E, 
“First Assistant Director of Sales.’’ 

“T. S. S. 

“W. M. C. 

I 

i 

i 

1665 Thereupon counsel for defendant John L. Philips 
offered in evidence a letter of September 26. 1919, 

from Philips and Stephens by J. L. Philips to Director of 
Sales, requesting a further extension of time for the com¬ 
pletion of Director of Sales Contract No. 1, which w]as ad¬ 
mitted in evidence as defendant’s Exhibit No. 27 (R. Vol. 
14, p. 1767), and is as follows: 
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(On the letterhead of Philips and Stephens, marketing 

Government surplus lumber.) 

“70S Thirteenth Street Northwest, Washington, D. C. 


4 'Director of Sales, 
Munitions Bldg., 

Washington, D. C. 


"Sept. 26, 1919. 


"Attention of Mr. E. C. Morse, First Assistant Director of 

Sales. 

4 4 Dear Sir : 

Director of Sales Contract No. 1; Extension of time for 
completion of contract. 

"On July 18th you advised us that this contract would be 
extended to October 1st because of delays that had oc¬ 
curred in furnishing inventories of lumber without our 
fault and beyond our control. 

4 4 It is respectfully submitted that it will t ?■ , longer time 
than October 1st to complete this work, diu, to the causes 
above stated as well as delays in loading of lumber, car 
shortages, etc.; beyond our control, and wt therefore ask, 
if consistent, that the time of this contract be again ex¬ 
tended for either sixty or ninety days to allow the necessary 
time for completion. 

1666 4 4 Thanking you, we are 

4 4 Very truly yours, 

4 *J. L. PHILIPS and 
1 JOHN STEPHENS, 

(Signed) ! 44 By J. L. PHILIPS. 

JLP :SK 


Thereupon counsel for defendant John L. Philips offered 
in evidence a memorandum of September 30, 1919, from T. 
S. Schultz to Major Ruehl, relative to a further extension of 
time for the completion of Director of Sales Contract No. 
1, which was admitted as defendant’s Exhibit No. 28 (R. 
Vol. 14, p. 1467), and is as follows: 
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“War Department, Purchase, Storage, and Trajffic Division, 
Office of the Director of Sales, Washington. 


“September 30, 1919. 


TSS/flh. 


“Memorandum for Major Ruehl. 

“1. On September 10, 1919, the Board of Sales Review 
cleared for sale by Philips & Stephens under tjhe terms of 
the lumber contract, 19,643,192 feet of lumber controlled by 
the Bureau of Aircraft Production. The United States has 
cleared for sale by Philips & Stephens approximately 125,- 
000,000 ft. of lumber; Philips & Stephens have given ship¬ 
ping instructions for 116,290,672 feet. | 

“2. Under the terms of the lumber contract, the pur¬ 
chaser is required to give shipping instructions I for lumber 
prior to October 1, 1919. From the above, it is apparent 
that the purchaser has not as yet given shippijng instruc¬ 
tions for approximately 9,000,000 feet of lumber. In 
1667 view of the fact that the Aircraft lumbep, although 
included in the original inventory was ^iot turned 
over to Philips & Stephens until September 10, 1919, is it 
reasonable to require shipping instructions to be furnished 
before October 1st. | 

“3. In the judgment of the writer, a 60 or 90 days ex¬ 
tension is unreasonable. If extended at all, it \s believed 
that 30 days would be sufficient. The lumber jmarket is 
good at present; no further lumber will be given to Philips 
& Stephens and no reason is seen why they sholild not be 
required to sell the remaining 9,000,00Q feet iij 30 days. 
Mr. Gleason concurs in the suggestion that the cbntract, if 
extended at all, should not be extended beyond 30j days. In 
view of the fact that there has been some criticism of the 
lumber contract, it is suggested that the matter of exten¬ 
sion be presented to Mr. Morse. « 

(Signed) “T. S. SCHULTZ, 

“T. S. SCHULTZ, 

“Contract Section. 

(The following script notations appear at the bottom of 
this letter: “Approved for 30 dav extension H. C. M. 
10/1/19.” “To Mr. Schultz.”) 

74—5238, 5239 
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Thereupon, counsel for defendant JolmL. Philips offered 
in evidence a letter of November 12, 1919, from Philips and 
Stephens by J. L. Philips to the Secretary of War, relative 
to the withdrawal of construction division lumber, which 
was admitted as defendant’s Exhibit No. 29 (R. Vol. 14, 
p. 1767), and is as follows: 

166S (On the letterhead of J. L. Philips and John 
Stephens, marketing Government surplus lumber.) 

“70S Thirteenth Street Northwest, Washington, D. C. 


November 12, 1919. 

“Honorable Secretary of War, 

Washington, D. C. 

Sir : 

Subject: Director of Sales Contract No. 1, covering sur¬ 
plus lumber. 

“Reference: Your letter of September 30th in reply to 
our letter of August 13, 1919, regarding the above subject. 

“1. Your letter was dulv received and noted and we 

* 

agree with and abide by your decision that prior to resale 
by the purchaser lumber may be withdrawn for use by the 
United States, other than the resale thereof. 

“2. In our letter of August 13th we stated what we 
thought were the reasons for the withdrawal of most of 
this lumber by the Construction Division, and we recog¬ 
nize the fact that when the Construction Division officiallv 

* 

reports that they require this lumber for use by the United 
States, that decision 1 is authoritative unless the facts and 
the interest of the United States are in conflict therewith; 
and therefore we respectfully submit our views for your 
consideration. 

“3. The lumber held by the Construction Division is low- 
grade No. 2 Common building lumber ordered for canton¬ 
ment construction, consisting of sap, pine, both long and 
short leaf, and largely of few items of dimension framing 
sizes and boards; and granted that the United States will 
require during the lifetime of this lumber a quantity 
1669 of lumber equal to this, these requirements would 
be partly of the sizes on hand and also of great 
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variety of sizes, lengths and quality not embraced in this 
lumber, as evidenced bv the fact that the records of the 
Construction Division show now that on practieallv everv 
requisition they receive from any other projecjt they can 
fill only certain items and are compelled to eithejr purchase 
new material or attempt to use sizes, lengths ajnd quality 
not in accord with the requisition, which, when shipped to 
the job, are not used, but wasted. 1 

“4. Several million feet of lumber shipped from Charles¬ 
ton, S. C., to Honolulu, T. H., on such a requisition was 
largely rejected and not used and wasted, and afjter all the 
heavy expense of handling and transportation (as well as 
the value of the lumber), they were compelled to purchase 
new lumber for shipment through Seattle. 

4 4 5. On a large requisition, approximately fiye million 
feet, for Honolulu, a representative was sent to Camp Mc¬ 
Clellan, where there was approximately ten million feet of 
this lumber, and out of this large quantity he reported only 
about 60,000 feet—just three carloads—that wojild apply 
on this requisition. 

4 4 6. A large quantity of lumber shipped fronji eastern 
camps at heavy expense for handling and transportation 
to Charleston is now at Charleston because the order was 

i 

cancelled after it was found to be unfit for the pujrpose in¬ 
tended.” | 

4 4 7. Lumber shipped from Camp Knox, Stithtonj, Ky., to 
New York and by steamer to Honolulu cost th^ United 
States in handling charges, freight to New York juid han¬ 
dling charges there and steamer transportation to Hono¬ 
lulu. plus value for which the lumber at Camp Knox could 
have been sold more than twice what new lumber could 
have been purchased for on vessel at Seattle, plus 
1670 steamer transportation from Seattle to Honolulu; 
and these facts are on record. | 

4 4 8. Crossties shipped from New Jersey points to the 
Mexican border cost in loading charges and freight rates 
more than $2.00 per tie for an old tie, to say nothing of 
what the ties themselves could have been sold for in New 
Jersey; whereas the U. S. Railroad Administration price 
on a new heart pine standard tie on cars in Texas at that 
time was S3 cents per tie. Thus these ties cost the United 
States more than three times that for which new ties could 
have been purchased. 
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“9. Lumber shipped from Camp Grant to Pacific ports 
for transportation to Honolulu bears the same relation to 
the above, for the reason that there are no westbound rates 
on lumber, except very high local rates, and the freight on 
the lumber alone from Camp Grant to Pacific coast points 
was nearly as great as what new lumber could have been 
purchased for out there, without regard to the value of 
the lumber at Camp Grant. 

44 10. An investigation of the amount of money that has 
been spent by the Construction Division in piling and sort¬ 
ing and handling this old surplus lumber since the ar¬ 
mistice was signed would show startling figures compared 
with the value of the material. 

“11. At your request, after receipt of our letter of Au¬ 
gust 13th, the Construction Division obtained from each of 
tlfeir projects statement of the amount of lumber required 
to complete transfer orders and to complete authorized 
work, and in addition thereto the amount of lumber neces¬ 
sary for maintenance and upkeep at each project for one 
year; and this maintenance and upkeep quantitv totaled 
14,000,000 feet. 

“12. Before submitting this report these main- 
1G71 tenance figures were increased to 45,000,000 feet for 
the purpose, apparently, of taking up the surplus. 
One item alone set aside 10,000,000 feet for Camp Travis 
for Mexican border projects and to it was added five mil¬ 
lion feet for maintenance for one year for something that 
had not yet been completed. 

4 4 12 A. There is at Camp Custer in addition to the lum¬ 
ber piled approximately two million feet of lumber which 
the government representative in charge has stated to 

the Construction Division would cost more monev to sort 

•• 

and handle and pile for keeping than the lumber was 
worth. 

4 4 13. At Charleston Port Terminal there are several 
million feet not sorted or separated but out in the open 
and exposed to the weather and which the United States 
representative has reported to the Construction Division 
was in such condition that no shipping order could be in¬ 
telligently filled from it, and that the lumber was deteriorat¬ 
ing very rapidly, and that to handle and sort and repile it 
so that an order could be filled from it, would cost more 

e s o tli, and j et in view of this condi- 
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tion the Construction Division shipped lumber ftom Camp 
Bragg and other points there simply to be thrown off 
after it was found that the lumber shipped to j Honolulu 
from Charleston was unfit for use. 

4 ‘14. With this statement of the condition at Charles¬ 
ton the Construction Division set aside 1,000,000 feet of 
lumber for maintenance for this Terminal. 

“15. In February, 1919, the Construction Division with¬ 
drew this lumber for use by the United States, presumably 
because thev had use for it; vet, so late as November 7, 
1919, the Construction Division asked the officers in charge 
of the Mexican border projects if they could use) an addi¬ 
tional ten million feet of lumber over and (above the 
1672 ten million feet previously ordered and which had 
not been completed, and for which the Mexican 
border projects did not ask. Therefore, this lumber could 
not have been withdrawn in February, nearly a vear pre¬ 
vious, for actual use. And to handle and sort and load and 
ship this lumber from the eastern part of the United States 
to Camp Travis in Texas on local freight rates moving 
contrary to the current of lumber from the producing 
field, and to handle and pile this lumber at Camp Travis, 
will certainlv cost more than the value of new lhmber in 
Texas, without regard to the value of the deteriorated ma¬ 
terial thus transferred. 

“16. As previously stated, all this lumber was pur¬ 
chased by the United States as what is known ps No. 2 
Common grade, which is the lowest standard building 
grade of sap pine, long and short leaf lumber npxed. 

“17. Sap pine lumber deteriorates and rots verp rapidlv 
where exposed to the elements and without projection, and 
all this lumber has been kept in the open, most of it solidly 
piled, for more than a year through the hot summer 
months and rain, and every report received on ft shows 
its deterioration, and with the coming of the spring months 
and rain and sunshine it will be unfit for use ^nd will 
simply become largely a total waste, and such portion of 
it as does not rot will have been exposed to the Elements 
so long that it would be a waste of money to puk it into 
new work. 

“18. For maintenance purposes at regular army posts 
the Construction Division has set aside ten million feet, 
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and it is respectfully submitted that should the regular 
army posts require ten million feet of lumber during the 
coming year for maintenance which is a very large quan¬ 
tity of lumber, the lumber they will require will be of a 
great variety' of sizes, widths, lengths and grade, 
1673 and the ten million feet of the Construction Divi¬ 
sion is onlv of a few sizes and low-grade Xo. 2 Com- 

moil badlv weather-stained and deteriorated lumber, which, 
* 

to judge by the Honolulu experience would not be used 
for the work. 

“19. The object of this letter is to ask if you will not 
please have the matter gone into again with the Construe- 
Division with a view of determining if it is not very 
much to tlie interest of the United States to dispose of 
this material while it has sale value rather than have it 
deteriorate and become unfit for use and valueless, after 
not only paying for the lumber, but also after expending 
large sums of money in handling and constant piling and 
repiling of it. 

“Very trulv yours, 

“J. L. PHILIPS AND 
JOHN STEPHENS, 


(Signed) 

“JLP:SK.” 


‘ Bv J. L. PHILIPS. 


Thereupon counsel for defendant John L. Philips of¬ 
fered in evidence a letter of January 13, 1920, from Philips 
and Stephens by J. L. Philips, to Director of Sales, rel¬ 
ative to release of Construction Division lumber, which 
was admitted as defendants Exhibit No. 30 (R. Vol. 14, 
p. 1767), and is as follows: 

1674 J. L. Philips and John Stephens, 70S Thirteenth 
Street Northwest, Washington, D. C. 

January 13, 1920. 

Director of Sales, 

Munitions Building, 

Washington, D. C. 

Dear Sir: 

Subject: Director of Sales Contract No. 1. 

We have repeatedly brought to your attention in de¬ 
tails our position relative to surplus lumber held by the 
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Construction Division and sold to us under thc[ contract 
referred to above and, immediately after the coptract. was 
executed, withdrawn by the Construction Division pre¬ 
sumably for use bv the United States, but which was not 
used, and now practically a year later has not been used. 

The contract provides that in case of difference of 
opinion as to the construction of same we may appeal to 
the Secretary of War for decision; and we have submitted 
to the Secretary of War, in writing (copies of which were 
furnished you), facts to sustain our position that this 
lumber was not withdrawn for use and has not been used, 
but has been permitted to deteriorate, etc. 

We submitted to the Secretary of War additional state- 
ments bearing on this, as per copies attached—for your 
information: and we are again, today, submitting to the 
Secretary of War letter as per attached copy, in which 
we state that regardless of the details of moving this lum¬ 
ber around and permitting it to deteriorate, etc., our posi¬ 
tion is that the contract was intended to allow, and in 

making the contract Article seven clearlv states that the 

* 

United States could n$( j lumber prior to its resale; and 
that in our opinion this large quantity of lumber 
1675 was withdrawn illegally and with a view of nullify- 
ing your contract: and that the proof of this is that 
at the time the lumber was withdrawn work had not been au¬ 
thorized nor were funds available to use this largcf quantity 
of lumber and that, therefore, the United States had no use 
for it when it was withdrawn and that now after the lapse 
of practically a year two-thirds or more of the lumber with- 

drawn is still on hand and work has not even vet been au- 

* 

thorized or funds provided for its use; and that, therefore, 
this unused lumber now should be delivered in accordance 
with the shipping instructions which we furnished on it 
in accordance with the contract. 

We know’ that you desire vour contract carried out in 
good faith and may we now ask vour assistant jn having 
this done? 

Very truly yours, 

J. L. PHILIPS AND 
JOHN STEPHENS, 
Bv J. L. PHILIPS. 


JLP :SK. 
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J. L. Philips and John Stephens, 708 Thirteenth Street 

Northwest, Washington, D. C. 

' Jamiarv 13, 1920. 

Honorable the Secretary of War, 

Washington, D. C. 

Sir : 

Subject: Director of Sales Contract No. 1. 

1. This was a contract of sale and purchase between the 
United States and J. L. Philips and John Stephens, cover¬ 
ing 188,902,787 feet of lumber located at various points as 
specified and itemized in the contract. 

2. The opening clauses of the contract specify that 
1070 this lumber has been acquired bv the United States 
since April 0, 1917, and that the United States deems 
it expedient to dispose of same. 

3. Article 7 of the contract reads: 

“Upon notice in writing from the contracting officer to 
the purchaser the United States may, for its own purposes, 
use any of the lumber herein contracted for, prior to the 
resale thereof by the purchaser. ” 

4. Of the lumber which was surplus and for which the 
United States had no use and, as stated in the contract, 
“deemed it expedient to dispose of” and sold to us, there 
was in the hands of the Construction Division 138,261,835 
feet. 

5. The contract was executed bv authority of the Secre- 
tary of War on February 25, 1919, and immediately upon 
being notified of the execution of the contract the Construc¬ 
tion Division, in order to nullify the contract, withdraw 
from the contract 125,818,644 feet of lumber by notice to 
the Director of Sales, who in turn notified us by telephone 
on February 26th (the next business day) and confirmed 
the same in writing dated February 27, 1919. 

6. This lumber withdrawn by the Construction Division 
was all the lumber which they had declared surplus and 
which the United States deemed it expedient to dispose of, 
with the exception of lumber located at one point, namely, 
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Gilmerton, Va., amounting to 12,443,191 feet, which lumber 
was located on leased property and which it was necessary 
to remove immediately because of high rental ancl expira¬ 
tion of lease. 

7. It was represented by the Construction Division that 

this lumber was required for use by the United States 

1677 and was withdrawn in accordance with Article 7 of 
the contract. 

8. IVe reported that the lumber at Camp Mills pad been 
sold and the Construction Division stated that |they re¬ 
quired this lumber for immediate and urgent us£ of the 
United States, and we therefore arranged with jhe pur¬ 
chaser of the lumber to release to the United States for 
immediate use 4,900,000 feet, but of that lumber only a por¬ 
tion was used by the United States over a period of several 
months, and the balance of it, instead of being used in ac¬ 
cordance with the contract clause, was transferred to vari¬ 
ous other places and has not been used now after practi¬ 
cally a year and is still held. More than 300,000 feet of 
it is still at Camp Mills without use for it, and our advice 
is that the Camp has been sold. 

9. We reported to the Construction Division that the 
lumber at Charleston, S. C., had been sold and they repre¬ 
sented to us that it was required for urgent and imme¬ 
diate use of the United States and that vessels w^re then 
enroute there to load it, and for patriotic motives and in 
what we believed to be to the best interest of the United 
States we arranged with the purchaser to cancel his Contract 
of purchase so the United States could use this jlumber, 
but now after practically a year has lapsed that | lumber 
has not been used and is still in pile at Charleston! deteri¬ 
orating. 

10. It is respectfully submitted that Article 7 of the con¬ 
tract provides for use of lumber by the United States, and 
it was not contemplated, nor is it equitable, that this clause 
should be taken advantage of to practically nullify a con¬ 
tract just executed. 

11. A certain portion of the lumber withdrawn practi¬ 
cally a year ago for use has been used, wiich we 

1678 estimate to be less than one-third, although we have 
not the exact figures available, and the balance of 

the lumber claimed to have been withdrawn for use has 
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not been used, and there is held by the Construction Divi¬ 
sion approximately 90,000,000 feet of lumber sold to us 
under this contract, of which possibly 20,000,000 feet is 
intended for use on work authorized. 

12. Approximately 70,000,000 feet of lumber withdrawn 
for use practically one year ago has not been used and there 
is no immediate use for it. 

13. When the Construction Division attempted to nullify 
this contract bv withdrawing all this lumber for use, it is 
a fact that there were no appropriations nor work that had 
been authorized nor funds provided that could possibly have 
contemplated the use of more than a small percentage of 
this lumber, and our position is that the lumber was not 
withdrawn legally in accordance with the contract. 

14. Our opinion is that the right to use lumber means 
exactly what it savs and does not mean that the Construe- 
tion Division could immediately upon execution of the con¬ 
tract nullify same by withdrawing this lumber in the belief 
that some time in the indefinite future work would be au¬ 
thorized and funds provided by which the lumber could be 
used. 

15. Were this the intent of the contract the lumber would 
not have been declared surplus nor would the United States 
have deemed it expedient to dispose of it not executed the 
contract. 

16. Our position is that this lumber was sold to us under 
the contract and that its withdrawal was not for use, but 
to nullify the contract, and we claim and ask that the lum¬ 
ber sold us under this contract and withdrawn for use and 

not used now after the lapse of practically a year, 
1679 be delivered in accordance with the terms and con¬ 
ditions of the contract. 

Very truly yours, 

J. L. PHILIPS AND 
JOHN STEPHENS, 
By J. L. PHILIPS. 

JLP: SK. 

Thereupon counsel for defendant J ohn L. Philips offered 
in evidence a series of letters of the Construction Division 
relative to the release of certain Construction Division 
lumber which were admitted as defendant’s Exhibit No. 31 
(R. Vol. 14, p. 1768), and are as follows: 
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“War Department, Office of the Construction Division of 

the Army, Washington, D. C. 

Mar. 5, 1920. 

No. 411.1 CR-P (Norfolk Army Supply Base), j 
From: Chief of Construction Division, War Dept., 
Wash., D. C. 

To: Director of Sales, W 7 ar Dept., Munitions Bldg., 
Wash., D. C. 

Subject: Lumber. 

“1. We are this day releasing under your Contract Xo. 1 
dated Feb. 25, 1919, to Messrs. J. L. Philips and John 
Stephens, 708 13th St., X T . W., Washington, D. C., approxi¬ 
mately one million board feet of dimension lumber located 
* 

at the Armv Supply Base, Norfolk, Va. 

“R. C. MARSHALL. Jr., 
“Brigadier General, U. S. A., 
“Chief of Construction Division, 
“By J. H. KLINCK, 

“Major, Q. M. Corps , 

1680 “In Charge Procurement Division. 

“ JHK/ATH/G.” 

“War Department, Office of the Construction Division of 

the Army, "Washington, D. C. 

Marh. 9, 1920. 

Xo. 411.1 CR-P (Oteen Gen. Hosp.). | 

From: Chief of Construction Division, Whir Dept., 
Wash., D. C. 

To: Director of Sales, Munitions Bldg., Wash., D. C. 
Subject: Sale of Lumber. 

1. We are this day releasing to Messrs. J. L. Philips and 
John Stephens, 708 13th St., N. W., Washington, Di C., un¬ 
der your contract No. 1 approximately 100,000 feet of lum¬ 
ber located at General Hospital No. 19, Oteen, N. C. 

R. C. MARSHALL, Jr., 

Brigadier General, U. S. A., 

Chief of Construction Division, 

By J. H. KLINCK, 

Major, Q. M. Corps , 

In Charge Procurement Division. 

“JHK/ATH/G.” 
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“War Department, Office of the Contsruction Division ot 

the Army, Washington, D. C. 

No. 411.1 CR-P (Charleston). 

From: Chief of Construction Division, War Dept., 
Wash., D. C. 

To: Director of Sales, Munitions Bldg., Wash., D. C. 
Subject: Sale of Lumber. 

“1. We are this day releasing to Messrs. J. L. 

1681 Philips and John Stephens, 70S 13th St., N. W., 
Wash., D. C., under your contract No. 1 approxi¬ 
mately 300,000 bd. ft. of lumber located at the Charleston 
Port Terminal, S. C. 

“Bv authority of the Chief of Construction Division. 

* (Signed)* “J. H. KLINCK, 

“ J. H. KLINCK, 

"Major, Q. M. Corps, 

"In Charge Procurement Division." 

“War Department, Office of the Construction Division of 

the Army, Washington, D. C. 

No.: 411.1 CR-P (Camp Grant). 

From: Chief of Construction Division, War Dept., Wash., 
D. C. 

To: Director of Sales, Munitions Bldg., Wash., D. C. 
Subject: Sale of Lumber. 

“1. We are this day releasing to Messrs. J. L. Philips 
and John Stephen^, 708 13th St., N. W., Washington, D. C., 
under your contract No. 1 approximately 1,000,000 bd. ft. 
of lumber located at Camp Grant, Rockford, Ill. 

Bv authoritv of the Chief of Construction Division. 
(Signed) “J. H. KLINCK, 

“J. H. KLINCK, 

“Major, Q. M. Corps , 

‘ 4 In Charge Procurement Division. 

1682 “War Department, Office of the Construction Divi¬ 

sion of The Army, Washington, D. C. 

“No.: 411.1 CR-P (Ft. Benj. Harrison), April 14, 1920. 
From: Chief of Construction Division, War Dept., Wash., 
D. C. 
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To: Director of Sales, Munitions Bldg., Wash., D. C. 
Subject: Sale of lumber. 

“1. We are this day releasing to Messrs. J. L. |Philips 
and John Stephens, 708 13th St., N. W., Washingtoiji, D. C., 
under your contract No. 1 approximately 460,000 bd. ft. of 
lumber located at Fort Benjamin Harrison, Ind. 

“By authority of the Chief of Construction Division. 
(Signed)" “J. H. KLINCK, 

“J. H. KLINCK, 

“Major, Q. M. Corps, 

“In Charge Procurement Division. 

“War Department, Office of the Construction Division of 

the Army, Washington, D. C. 

“No.: 411.1 CR-P (Ft. Leavenworth), April 12, 1920. 
From: Chief of Construction Division, War Dept., Wash., 
D. C. 

To: Director of Sales, Munitions Bldg., Wash., D. C. 
Subject: Sale of Lumber. 

“1. We are this day releasing to Messrs. J. L. Philips 
and John Stephens, 708 13th St., N. W., Wash.,! D. C., 
under your contract No. 1 approximately 440,000 bd. ft. of 
lumber located at Fort Leavenworth, Kans. 

“By authority of the Chief of Construction Division. 
(Signed)* “J. H. KLINCK, 

1683 “J. H. KLINCK, 

“Major, Q. M. Corps, 

“In Charge Procurement Division. 

“War Department, Office of the Construction Division of 

the Army, Washington, D. C. 

April 14, 1920. 

No.: 411.1 CR-P (Camp Sherman). 

From: Chief of Construction Division, War Dept., Wash., 

D. C. 

To: Director of Sales, Munitions Bldg., Wash., I 1 . C. 
Subject: Sale of Lumber. 

“1. We are this day releasing to Messrs. J. L. Philips 
and John Stephens, 708 13tli St., N. W., Washington, D. C., 
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under your contract Xo. 1 approximately 1,000,000 bd. ft. of 
lumber located at Camp Sherman, Chillicothe, Ohio. 

“By authority of the Chief of Construction Division. 

* (Signed)* “J. II. KLINCK, 

“J. H. KLINCK, 

' “Major, Q. M. Corps , 

“In Charge Procurement Division” 

Thereupon counsel for defendant John L. Philips offered 
in evidence a memorandum of February 26, 1920, from the 
Director of Sales to the Judge Advocate General of the 
Army requesting an opinion on the authority of the Secre¬ 
tary of War to adjust or settle claims, which was admitted 
as defendant’s Exhibit Xo. 32 (R. Yol. 14, p. 1768) and is 
as follows: 

1684 War Department, Purchase, Storage and Traffic 

Division, Office of the Director of Sales, Wash¬ 
ington. 

February 26, 1920. 

From: The Director of Sales. 

To: The Judge Advocate General of the Army. 

Subject: Right to Adjust Claims. 

1. A decision is requested as to whether, where a sale of 
surplus war supplies has been made, the entire proceeds of 
which have been deposited into the Treasury of the United 
States, in the event that a claim arises in favor of the Pur¬ 
chaser, either in connection with the condition of the goods 
sold, a shortage in the shipment, of any other legitimate 
claim, the Secretary of War has authority to settle the 
claim by furnishing such Purchaser with an additional 
quantity of the material purchased by him, if the same be 
available, or by furnishing a proper amount of other sur¬ 
plus material acceptable to the Purchaser in satisfaction 
of his claim for damaged goods, shortage, etc. 

By authority of the Assistant Chief of Staff, Director 
of Purchase, Storage and Traffic. 

E. C. MORSE, 
Director of Sales.” 

1685 Thereupon counsel for defendant John L. Philips 
offered in evidence a telegram of May 14, 1920, 
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from W. W. Knight, President, American Walnut Mfg. 
Assn, to Guy Mason, relative to an offer of $150.00 per 
thousand for walnut propeller stock, which was admitted 
in evidence as defendant's Exhibit No. 33 (R. Vol. 14, p. 
1768), and is as follows: 

“Received at Commercial Nat’l Bank Bldg., 14th & G 
Sts. N. W., Washington, D. C. 

“A5880 72 NL 5 EX. 

“FY Indianapolis Ind. 14. 

“1920, May 14, P. M. 10:33. 

“Guy Mason, 

1 i Care Mason and Spaulding, 

Woodward Bldg., 

Washington, D. C.: 

“Please see Director Morse and say our committee pre¬ 
pared to make offer of one hundred and fifty doljars per 
thousand on walnut propeller stock number two j?ommon 
and better National inspection splits and cupped| boards 
cut and take it all. We don’t feel that we should l|)e made 
to pay Sullivans price without having had the opportunity 
to buy direct as promised us bv the War Department. 

“W. w. knight]', 

President American Walnut Mfg. Assn.” 

Thereupon counsel for defendant John L. Philips of¬ 


fered in evidence a memorandum of February 5, 1919, from 
Chief of Construction Division to Director of Sales, recom¬ 
mending Captain George M. Chambers as a capable man to 
represent the Government in determining the market price 
of the lumber which was admitted as defendant’s 


1686 Exhibit No. 34 (R. Vol. 14, p. 1768), and is 
lows: 


CR-0 (General). 


Februarv 5, 

•/ 7 


as fol- 
1919. 


Chief of Construction Division, 


Director of Sales, 

War Department, 

Washington, D. C.: 

1. As a capable man to represent the Government in 
determining the market price of lumber, in accordance 
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with Hie proposed contract witli tlie lumber producers, this 
office is very glad indeed to recommend Captain G. M. 
Chambers, discharged. 

2. Captain Chambers is thoroughly familiar with prices 
on lumber and in the opinion of this office, would give the 
Government conscientious service. 

K. C. MARSHALL, Jr., 

Brigadier General, U. S. A,, 

Chief of Construction Division, 
Bv P. JUXKERSFELD, 

Colonel, Quartermaster Corps, 

PJ :MJE. 


1687 Thereupon defendant Charles Philips, Jr., testi¬ 
fied in his own behalf as follows: 


lie is the brother of defendant John L. Philips and re¬ 
sides at Griffin, Georgia. In January, February and March, 
1919, he resided in Xew Orleans and was in charge of the 
Xew Orleans office of J. L. Philips & Company, which firm 
was engaged in the manufacturing, wholesaling and retail¬ 
ing of lumber. (R. Vol. 14, pp. 1769,1770.) 

He has been associated with John L. Philips for twenty- 
three years. John L. Philips raised him in the lumber busi¬ 
ness. lie just grew up under John L. Philips along with 
other voung fellows that had been associated with John L. 
Philips, the other young men being Jim Gordon, Cy Hudson, 
John Magness, his brother, E. R. Philips, Claude Arnett, 
Calvin Robinson, J. B. Charles, and others. They just grew 
up in the business with John L. Philips. John L. Philips 
just raised them and trained them in the business. (R. 
Vol. 14, p. 1770.) 

The Magness whom he mentioned was the same J. C. 
Magness who has been heard mentioned several times in this 


trial. (R. Vol. 14, p. 1771.) 

Along in the spring of 1918, he had opened a little retail 
yard of his own in Xew Orleans under the name of Brownell 
and Philips, which was in operation the early part of 1919. 
(R. Vol. 14, p. 1771.) 

There was very little going on in J. L. Philips & Com¬ 
pany’s business in January, February and March of 1919. 
J. L. Philips was in Washington. (R. Vol. 14, pp. 1771, 
1772.) 
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At this time lie did not have much business to perform for 
J. L. Philips & Company. He spent some time in tl)e office 
and then out, and ran up to Jackson occasionally, and then 
went to Alexandria, Louisiana, to look after some 
1GS8 ties that he was getting there and spent a good deal 
of time in his own lumber yard. The business of J. 
L. Philips & Company was not very great, so it did not take 
so much time. (R. Vol. 14, p. 1772.) 

In partnership with Gus Eitzen and Mitchell A. Touart, 
Jr., they purchased the lumber at Old Hickory from Philips 
& Stephens. (R. Vol. 14, p. 1772.) 

They heard that there was going to be offered for sale 
some lumber at the Old Hickory Powder Plant at Nashville, 
and knew of it a long time before the lumber was even 
offered. At the time tliev first heard of it thev did ne t think 
it was surplus lumber. He spoke to his brother, J. L. 
Philips about the lumber. (R. Vol. 14, p. 1772.) 

He, Eitzen and Touart formed a partnership for the pur¬ 
chase of the Old Hickory Lumber after the purchase was 
concluded. Of course, they discussed and arranged for the 
partnership in the event they could buy the lumber, and 
then when the lumber was bought, of course, they formed 
a partnership to carrv out the provisions of the purchase. 
(R. Vol. 14, pp. 1772, 1773.) 


The sale of the lumber at Old Hickory was circularized. 


They received a circular and a number of other people re¬ 
ceived circulars. His understanding was that the whole 
lumber trade was circularized. (R. Vol. 14, p. 1773.) 

When the time came to put that lumber on the market or 
when it was put on the market, he went to Nashville and 
closed his home in New Orleans and moved to Nashville. 
He, Eitzen and Touart went to Nashville to investigate the 
lumber, to see what the condition of the lumber was and 
to get any information they could as to its value before 
making a bid on the lumber. (R. Vol. 14, pp. 1773, 1774.) 

Old Hickorv is a reservation of over thirtv-five 
1689 hundred acres, twelve or fifteen miles frond Nash- 
ville. Jackson was the railroad station there. (R. 
Vol. 14, p. 1774.) j 

After he, Eitzen and Touart had looked at the lumber 
and made a calculation as to what they thought the^ r could 
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afford to pay for the lumber, and its approximate value, 
and all other conditions, they arrived at a price and sub¬ 
mitted a bid. They figured it all over, the timbers at a cer¬ 
tain value and the flooring* at a certain value, and Xo. 2 
Common boards at a certain value, and arrived at a value 
of $20.50, on an average price straight through and sub¬ 
mitted a bid of $20.50. There were a great many culls 
there. (R. Vol. 14, p. 1774.) 

The culls they usually considered as half tlie value of a 
Xo. 2 Common. A great deal of that lumber was culls be¬ 
cause it had been there for several vears. it was short 

%> 

leaf timber, short leaf boards, and scantlings and dimen¬ 
sions and house building materials, sent there when they 
lirst started to work on the munitions plant, and it was 
dumped off the railroad cars on the ground and had been 
exposed to the rain and the snow for years, and, of course, 
this short leaf deteriorates rather rapidly under those con¬ 
ditions. Thev had to take that into consideration in ar- 
riving at a value. (R. Vol. 14, p. 1775.) 

After reaching their conclusion as to what t hey were will¬ 
ing to give for the lumber they made a bid to Philips and 
Stephens for that lumber in Nashville. He has no personal 
knowledge if there were other lumber dealers figuring on 

the lumber. He was not associated with anvbodv else and 

%> 

has no personal knowledge of it. (R. Yol. 14, p. 1775.) 

Their bid was accepted and a written contract was en¬ 
tered into between Eitzen-Touart Company and Philips 
& Stephens, and they operated as the Eitzen-Touart 
1690 Company. (R. Vol. 14, p. 1776.) 

The first agreement that Touart, Eitzen and he had 


on the lumber was that Eitzen knew that he, Eitzen, could 
not go to Nashville, and did not want to leave his, Eitzen’s 
familv in Pensacola, and wanted to look after the business 

i 

at Pensacola, and Touart did not figure that he, Touart, 
could spend much time in Nashville, and it was agreed that 
witness should close his home and take his family to Nash¬ 
ville, and simply do everything that was necessary in the 
proper execution of the contract to sell the lumber and col¬ 
lect the money and other details in connection with the op¬ 
eration of the contract. (R. Vol. 14, pp. 1777, 1778.) 

Inasmuch as he was to do all the work and look after the 
whole thing, the division of the net profits derived from 
the sale of that lumber vras that two-thirds of the net profits 
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were to be his and one-third would be Eitzen’s and Touart’s 
together. (R. Vol. 14, p. 1778.) 

He closed his home and moved his family to Nashville 
and was at Nashville all the time except for trips that he 
made away from Nashville in selling the lumber and looking 
after the different details of the company’s business. He 
was there all the time until the contract was completed. 
(R. Vol. 14, p. 1778.) 

There were 20,000,000 feet of lumber to dispose of and 
that is a tremendous quantity of lumber, and there is a 
tremendous amount of detail necessary in the &ale and 

v i 

shipment. It took nearly a year and a half and japproxi- 
mately 1,500 different transactions to dispose of {liis lum¬ 
ber and were somewhere between fourteen, sixteen or 
eighteen hundred, and maybe 2,000 different transactions. 
(R. Vol. 14, pp. 1778, 1779.) 

1091 He was in Charge of the entire operation at Nash¬ 
ville for the purpose of the sale of the lumber. That 
is, it devolved upon him to do everything that there was to 
be done because he was there a major part of the time. 
Touart did those things too when Touart was there. Ton- 
art looked after a great many things, and Touart and he, 
together, worked it out together. (R. Vol. 14, p. 17S0.) 

Of course, Touart was in and out. Touart woijld come 
in and stay a little while and then go back to Pensacola, 
and then come back to Nashville, and then go to visit his 
connections in the east—and then back to Nashville. 

Eitzen and Touart were selling material for export, and 
he should say that Touart was at Nashville approximately 
one-third of the time, maybe, or less. (R. Vol. 14, ]>. 17S0.) 

They sold the lumber in wagon loads, truck lo^ds, lots 
for the construction of a job; for instance, a warehouse, a 
flour mill at Nashville, a tobacco warehouse at Lexington 
and then in other quantities to different buyers. They sold 
a buyer any quantity that was wanted whether tl}e buyer 
wanted a wagon load or a million feet or more. (R. Vol. 
14, p. 1780.) 

Thev sold the Illinois Lumber Yard, which is a sub- 
sidiary of Sears, Roebuck & Company, located at Cairo, Il¬ 
linois. (R. Vol. 14, p. 1781.) 

There was a right good quantity of the lumber! sold to 
the farmers for the building of barns, outhouses, and so 
forth. Not much lumber could be gotten and there had not 
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been any construction of that kind going* on for some time. 
In fact, the Government rather requested that everybody 
defer construction during this period. There was a market 
for quite a good deal of it right around the Nashville sec¬ 
tion. He does not remember what the total quantity sold 
that way was, but a number of transactions were of 

1692 that kind—to build a barn, to build a small house or 
a home, and things of that kind. (R. Vol. 14, p. 1781.) 

The keeping of the records was divided; when the lumber 
was sold an order was executed, and a copy of that order 
was then sent to the Old Hickory Plant, to Mr. Davis. Davis 
had charge of the status of the orders, to see that the Gov¬ 
ernment loaded a certain kind of lumber to apply on a cer¬ 
tain order, and that it was shipped out in accordance with 
the instructions that Davis had. Davis checked the Gov¬ 
ernment inspectors* certificates, and made out the invoices 
covering the shipments. Bills of sale and all records of 
that kind were kept by Davis. The invoices then came to 
witness and he kept the record of the outbound there be¬ 
cause it devolved upon him to collect the money for the 
shipments. He collected the money for the shipments. 
Then Touart handled the cash receipts and Touart handled 
the cash disbursements. The work of keeping the records 
was divided among them all. (R. Yol. 14, pp. 1781, 1782.) 

He gave a few minutes everv dav in looking after the 
hooks and records of the partnership. The balance of the 
time he spent in general supervision. He spent a good deal 
of his time in the early fall or late summer of 1919 to this 
transaction. Of course, conditions in the United States 
had changed and the volume of traffic on the railroads had 
begun to increase vbry materially, and there had developed 
the most acute car shortage that they had since 1906, and 
it was very difficult to get equipment to load the lumber on. 
Captain Bateman ^t the Old Hickory Plant made requisi¬ 
tion on the N. C. & St. L. and the L. & N. railroads for the 
equipment, and it was then up to witness to get the equip¬ 
ment, and he spent a great deal of time every day, days and 
days, months and months in the office, and in the 

1693 offices of the railroads in Nashville. It was easv 
enough to get trucks and wagons to send out the small 

lots of lumber. The equipment that he refers to as being- 
difficult to obtain were railroad cars. (R. Yol. 14, pp. 
1782, 1783.) 
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C. C. Arnett was the sales manager. They expected 
Arnett to do practically all of the selling. Arnett could 
not sell the lumber unless they first discussed it and ap¬ 
proved the price at which the lumber was to be sold, and 
the customer to whom Arnett was going to sell it. They 
approved the credit ratings of the proposed customers and 
Arnett's work was done right directly under witness’s su¬ 
pervision all the time or the supervision of Touart fond him¬ 
self when Touart was there. lie looked after tjie credit 
rating of his customers when Touart was not tlier^. Both, 
lie and Touart, looked after the credit rating when Touart 
was there. (R. Vol. 14, p. 1783.) j 

It was a big job to sell the 20.000,000 feet of lumber at 
Old Hickory and get it loaded. They worked all the time. 
Of course, he spent more of his time directing Arnett than 
he did actually selling lumber. There was some sales that 
witness personally made. He put in all of the working 
hours there in a day, and thev did not stop at 10 hours a 
day. (R. Vol. 14, pp. 17S3, 17S4.} 

He does not remember what his net profits amounted to 
out of the Old Hickory transaction. Witness’s net profits 
for the years 1919, and 1920, was around $80,00Q odd, or 
$90,000, as well as he recollects. (E. Vol. 14, p. If84.) 

He does not recall just what the net profits amounted to 


under the Nashville contract. (R. Vol. 14, pp. 1784, 1785.) 

His personal profit on the Old Hickory transaction did 
not amount to as much as $100,000. The to :al profit 
1694 out of that transaction and with the other j business 
that he personally had during 1919, and }920, ag¬ 
gregated, as well as he now recollects, approximately 
eighty-odd to ninety thousand dollars. (R. Vol. 14, p. 
1785.) 

He was also interested with Gus Eitzen and Mitchell A. 
Touart in the purchase of the lumber which was j for sale 
by Philips & Stephens at Laredo, Brownsville, a|nd Fort 
Sam Houston, Texas. They brought some lumber from 
Philips and Stephens at these locations. That was a part¬ 
nership transaction. (R. Vol. 14, p. 1785.) 

The following thereupon occurred: 

Q. Now, state to the Court just how that partnership 
happened to be formed and how this transaction came 
about ? A. Well, Mr. Philips had been in New Orleans 
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some little time, in and out on more than one occasion, I 
know, and for several days at a time, trying to sell that 
lumber out there in Texas. I had heard them talking about 
it, heard it mentioned. I heard Arnett talk about —. M e all 
knew it. That was, I think along about in April, 1919. Well, 
of course, I was in the office of J. L. Philips & Company, in 
and around all the time, and saw Mr. Arnett, and after he 
came back he sort of told me about it, that he had not suc¬ 
ceeded in selling it. And in talking to Mr. Touart about it, 
whv, he and I talked about it on several different occas- 
sions. He was in the office quite frequently in those days; 
we were together quite a good deal, and he and I talked 
about that lumber, and I was quite satisfied that the lum¬ 
ber could be bought and handled and sold at retail out there 
and distributed to advantage, because it was in a section 
where there is no timber, no timber grows out there, and 

there is verv little lumber. So here was lumber in a sec- 
* 

tion where it seemed to me that if lumber ought to 
1695 sell, it ought to sell in a section where there is none. 

So we figured it over from time to time. But at that 
time Mr. Eitzen and Mr. Touart were not verv familiar 
with the interior business- 


Q. They were exporters, weren’t they? A. Their busi¬ 
ness was export; they were not very familiar with the in¬ 
terior business, and he wanted more information on that. 
After going over it several different times I think I sort 
of convinced him that it could be bought and rebilled at a 
proper rate. He was not just quite clear in his own mind as 
to what could be done with it, but he did agree—or we fin¬ 
ally all agreed that 1 Mr. Eitzen and Mr. Touart would get 
the first $2 a thousand that was made as a profit on that 


lumber if it was bought, and after that if there was anv 

* « 


profit at all it belonged to me. They wanted to be reason¬ 


ably assured of at least $2 a thousand. (R. Vol. 14, pp. 


1785-1786.) 


Eitzen and Touart were exporters, and he was an interior 
man all of his life. (R. Vol. 14, p. 1787.) 

He, Eitzen and Touart finally bought the Texas lumber 
including the ties located at the three projects in Texas. 
He did not purchase this lumber from Philips & Stephens 
as a partner of J. L. Philips & Company. He went into the 
transaction individually. Touart, Eitzen and himself went 
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into it as partners in the purchase of that lumber, in the 
proportion that he just explained—$2.00 a thousand, and 
the balance to him, if any. Tie, Eitzen and Touart then 
made a contract with Philips & Stephens for the purchase 
of that lumber and finally purchased it. They |made an 
offer to Philips & Stephens which was accepted, and the 
contract was then made and the lumber purchased. (R. 
Yol. 14, p. 17S7.) 

He purchased all of the yellow pine at these projects in¬ 
cluding* the ties, but he does not recollect what he 
1696 paid for the lumber. He does not recall just what 
the purchase price was. It is all a matter of record. 
(R. Vol. 14, pp. 1787, 1788.) 

After the lumber was purchased from Philips & Stephens 

they had a conference on how to sell it and when and where. 
* 

Arnett was working in and out of their office at New 
Orleans and Jackson, a sort of a free lance. Arnett was 
working* on a commission basis, so they decided tlnjt Arnett 
would be a good man to go out to Texas, and sell that lum¬ 
ber—just to retail it to dealers along the border and they 
sent Arnett out there to do that. After Arnett got there 
he found that the lumber vards at Laredo and Brownsville 


belonged to the Vaughans. Any way Arnett offered the 
lumber to these lumber yards. He never knew, of course, 
just the details of Arnett’s transactions with the Vaughans, 
but anvwav one thing lead to another with the result that 
Arnett sold the whole thing, lumber and ties, to Vaughan 
and Son. He does not remember for how much the lumber 
was sold to the Vaughans. He thinks it was about $35,- 
000.00. (R. Vol. 14, p. 17SS.) 

The net profit that witness individually made on that 
transaction he thinks amounted to approximately $10,- 
000.00. (R, Vol. 14, p. 17S9.) 


The $10,000 was paid to him in cash after the wl^ole thing 
had been closed up and settled. (R. Vol. 14, p. 17S9.) 

The following thereupon occurred: 

Q. Do you recall how it was paid to you? Did Mr. Tou¬ 
art hand it to you? A. He sent it to me. I think Mr. J. L. 
Philips was in Mr. Touart’s office the day they wound the 
whole thing up, and he just had the money there, and he 
asked him if he would give it to me, and he did. (R. Vol. 
14, p. 1789.) 
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1697 John L. Philips did not individually ever get a cent 
of the profit that was realized from either the Texas 
or the Old Hickory Transactions. When he went into these 
transactions, there was no agreement whatever of any kind 


or character, direct or indirect between himself and John 
L. Philips that John L. Philips should have any portion 


of any profits he made out of the retailing of this lumber. 


(R. Yol. 14, pp. 1789, 1790.) 


For the first month or two after he and his associates 


bought the Old Hickory lumber and proceeded to resell it 
the conditions of the market were not very good. Com¬ 
mencing right after the Armistice the price of lumber went 
down and in the early part of 1919, conditions were not 
very good. They had a hard time starting to sell that lum¬ 
ber. The decline in the price stopped about the time they 
purchased this lumber and was remaining stationary and 
then very shortly after that along in July or August, 1919, 
began to go up and then went up violently. It went right 
on through in 1919, into the fall when it reached the peak; 
he thinks, the highest price for lumber that he had ever 

known of in the twentv-tliree vears he has been in the 

•> 

lumber business. The decline came along in 1920, and it 
then went to about as low a price as there has ever been. 
(R. Vol. 14, pp. 1791, 1792.) 

The peak in the price came the latter part of 1919, or 
the first part of 1920. The decline went from $50. to $15. a 
thousand; in fact, it went to $12. (R. Yol. 14, p. 1792.) 

He first heard of the Southern Lumber & Timber Com¬ 


pany in the fall of 1919. He had been associated with J. L. 
Philips nearly all his life, and as long as he had been in the 
lumber business. Conditions had not been very good in the 
lumber business in recent years, and he and J. L. Philips 
talked about getting back into the lumber business as 
169S they had it before, in 1905, and 1906, and J. L. 

Philips discussed a very much larger operation in 
the State of Florida, and he and J. L. Philips talked about 
it several different times at that time, and J. L. Philips 
said that he, J. L. Philips, was going to organize the South¬ 
ern Lumber & Timber Company, and wanted the old crowd 
back with him, namely, Jim Gordon, John Magness, his 
brother, E. R. Philips, Arnett, and such others as wanted 
to come in. Of course, he was very glad to join J. L. 
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Philips. This conversation occurred the latter part of 
1919. (R. Vol. 14, pp. 1792, 1793.) 

At that time or immediately subsequent thereto he made 


arrangements for the purchase of stock in the Southern 
Lumber Timber Company. He wanted to purchase this 
stock in the company that John L. Philips was about to or¬ 
ganize because of the fact that he had always beer: glad to 
become associated with J. L. Philips in any of the latter’s 
projects, in any business that John L. Philips organized or 
directed, because of the fact that he considered John L. 
Philips, and, he thinks, it is conceded, that John L. Philips 
is the outstanding lumber man in the United Stated, and he 


was very glad then and would be now or at any time to 
join J. L. Philips to any extent he could in any business or 
enterprise that John L. Philips organized and directed. (R. 
Vol. 14. p. 17.93.) 


He subscribed to 800 shares in the Southern Lumber & 
Timber Company, amounting to $80,000. He agreed to buy 
the stock in 1919, and the company was started and the 
stock was issued in February, 1920, as he recollects. He 
paid for the stock. (R. Vol. 14, p. 1794.) 

After they finished disposing of the lumber at Nashville 
he became associated with the company, part of the time at 
Philadelphia, and part of the time at Kissimmee, and 
1699 the shipments of cargoes from ports on the Gulf, 
such at Beaumont. (R. Vol. 14, p. 1794.) 

He thinks the Southern Lumber & Timber Company con¬ 
tinued in operation into the year, 1921. He thinks it was 
liquidated in 1921. Between February, 1920, and tjlie time 
the company was dissolved, there was a precipitate drop in 
the value of the lumber from the peak of the early jpart of 
1920, from an approximate range of $50 or $60 a thousand, 
to down around about $12 to $15 a thousand on ordinary 
common lumber. There was a very violent drop. They had 
never had such a violent fluctuation in the lumber jmarket 
since he had any connection with it. (R. Vol. 14, p. 1|795.) 

So far as he knows the drop in the market was the cause 
of the failure of the Southern Lumber & Timber Company, 
and the cause of its going out of business. (R. Vol. 14, p. 
1795.) 

The witness was asked as to what portion of the $80,000 
that he put into the company he received in the fimil liqui- 
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elation of the company, and the divisions of different assets 
of the company renjiaining, and testified that lie had in thq 
meantime sold his stock; that J. L. Philips, he thinks, was 
the sole owner at the time of the completion of the liqui¬ 
dation. (R. Vol. 14, ]>. 1795.) 

He thinks that he received $16,000 for the $80,000 worth 
of stock that he put into the company. That was the last 
part of 1920, he is hot sure. (R. Vol. 14, pp. 1795, 1796.) 

Upon cross-examination of defendant Charles Philips, 
Jr., by Counsel for defendant, Mitchell A. Touart, Jr., and 
Lottie Eitzen, executrix of the Estate of Gus Eitzen, de¬ 
ceased, the witness testified as follows: 

In purchasing lumber from Philips & Stephens he un¬ 
derstood that Philips A Stephens had bought the 

1700 lumber front the Government, lie saw the contract. 
(R. Vol. 14, p. 1796.) 

lie never advised Gus Eitzen or Mitchell A. Touart that 
he knew of a conspiracy between John L. Philips and 
George M. Chambers, lie never knew of such a conspiracy. 
He never knew of any meetings held in Washington on 
January 8th and 20th, 1919, or of a joint conference be¬ 
tween representatives of several construction bureaus of 
the Government, the War Industries Board and the War 
Service Committee on Buildings. He never knew E. C. 
Morse prior to the institution of this equity suit. (R. Vol. 
14, pp. 1796, 1797.) 

He did not know Col. William Couper, Col. F. Junkers- 
feld, Capt. G. M. Chambers, Cap't G. C. Adams, Mr. W. 
E. Farnan, Mr. R B. Winder, Lt. M. C. Haff, Mr. Charles 
M. Morford, Mr. J. W. Coffin, Mr. N. W. Jensen, Mr. J. W. 
Ginder, Mr. James E. Schuyler, Mr. Hugh McDonald, Mr. 
D. Knickerbocker Boyd, Mr. B. F. Philips, Mr. William W. 
Morris, Mr. M. E. Towner, Major A. M. Cooke, Mr. A. L. 
Justus, Mr. W. A. B. Anthony, Prof. Ira H. Woolson. 

1701 He never knew anyone representing the War Service 
Committees mentioned in the joint conferences at¬ 
tached to and made a part of the bill of complaint, except 
that he knew a man by the name of C. E. Cantrell, although 
the name C. W. Cantrell appears as having been present, 
and he knew John L. Philips, E. C. Harrell, Thomas J. 
Avcock and John Stephens. (R. Vol. 14, p-. 1799, 1800.) 
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lie did not know George M. Chambers nor Frank T. Sul¬ 
livan of Buffalo, nor did he ever have any-business with 
defendant Frank T. Sullivan. (R. Vol. 14, p. 1800.) 

There was not to his knowledge any fakery of anv kind 
about the grading of lumber at Nashville that j he and 
his partners purchased from Philips & Stephens. {R. Vol. 
14, p. 1801.) 

He considered the price paid for the lumber to Philips 
& Stephens as the full market value. (R. Vol. 14, ]). 1801.) 

He did not know C. W. Hare, connected with thb Direc¬ 
tor of Sales Office. (R. Vol. 14, p. 1801.) 

No money received by him from either of the two Eitzen- 
Touart transactions except the money he paid for the South¬ 
ern Lumber & Timber Company stock, was ever delivered 
or agreed to be delivered by him to his brother, John L. 
Philips. (R. Vol. 14, p. 1801.) 

Neither Eitzen nor Touart at any time authorized him to 
do anvthing unlawful on their behalf or for the Eitzen- 
Touart Company, in which they were interested, and 
neither Eitzen nor Touart authorized him to ente:/ into a 
criminal conspiracy. (R. Vol. 14, p. 1801.) 

He never saw or talked to Gus Eitzen in anv mam er with 
reference to the Texas lumber. (R. Vol. 14, p. 1802.) 

Upon cross-examination of defendant Charles Philips, 
Jr., by counsel for the Merchants and Manufactur- 
1702 crs’ National Bank of Newark, New Jersey, and 
Lottie Senft Chambers, Executors of the Estate of 
George M. Chambers, deceased, the witness test tied as 
follows: 

He never knew George M. Chambers and never saw 
Chambers in his life. (R. Vol. 14. p. 1S02.) 

Upon cross-examination of defendant Charles Jphilips, 
Jr., by counsel for the plaintiff, the witness testified as fol¬ 
lows : 

He was twentv-five years old when he commence^ work- 

* [ 
ing for his brother, J. L. Philips. Prior to that time he had 

been in the cotton business with J. B. Holt, cotton factors 

in New Orleans, as an employee. He does not recollect what 

salary he received from this firm, but he thinks it was 

approximately $150 a month. When he commenced! work- 
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ing for liis brother, lie does not recollect exactly what 
salary he received, but it was approximately $200 a month 
or thereabouts from the beginning. That was about twenty- 
three years ago. (R. Vol. 14, p. 1802.) 

In the spring of 1919, he received about $250 per month 
from J. L. Philips and Company. (R. Vol. 14, p. 1803.) 

Asked what property lie had accumulated, witness stated 
that in 1919, he had a home in New Orleans that he after¬ 
wards sold for $10,000. He paid $5,000 for this home and 
sold it for $7,750. in 1919, iie had miscellaneous items scat¬ 
tered around, but lie does nof know what they were. He 
cannot answer, lie cannot answer as to anything specific 
that he had except his house. He did not have a great deal 
more than his house. (R. Vol. 14, pp. 1803, 1804.) 

in the spring of 1919, he did not know that his brother 
John L. Philips had entered into a contract to sell Govern¬ 
ment lumber, and did not know that John L. Philips had 
some kind of an arrangement with the Government for the 
selling of the lumber. He knew John L. Philips had 
bought some lumber from the Government. He knew 
1703 that when lie saw John L. Philips’ contract. That is 
witness’s interpretation of the contract. He did not 
know it in anv other wav. No Government officer had talked 


to him about it, and he did not know it from anv Government 
officer, and the only way that he knew that Philips & Ste¬ 
phens had bought this lumber from the Government was 
by reason of his interpretation of the contract, except that 
J. L. Philips told him when they were talking about the 
purchase of certain portions of the lumber that Philips 
and Stephens had bought this lumber from the Govern- 
bent and J. L. Philips showed him the contract, and that 
is the way he understood it. (R. Vol. 14, pp. 1804, 1805.) 

In the spring of 1919, John L. Philips had a man named 
C. C. Arnett in his, John L. Philips’, employ. He does not 
know for whom Arnett went to Texas on Arnett’s first trip 
there to sell lumber to Vaughan. He understood that Ar¬ 


nett went to Texas because Arnett told him that. (R. Vol. 
14, pp. 1805, 1806.) 

At the time Arnett first went to Texas, Arnett was work¬ 
ing with J. L. Philips & Company selling lumber on a com¬ 
mission. Arnett v'as a representative of J. L. Philips and 
Company at that time. (R. Vol. 14, p. 1806.) 
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i 

At that time witness was general manager of tlie New 

Orleans office of J. L. Philips & Company. He thinks he 

wrote Arnett's checks for the latter’s salary or commission. 

•» 

He knew Arnett was working on a commission foj* J. L. 
Philips & Company, but he does not know who sent Arnett 
to Texas on Arnett’s first trip there. He does not know if 
J. L. Philips & Company paid Arnett’s expenses to Texas 
on that occasion. He does not know whether Philips & 
Stephens paid Arnett’s expenses or anything aboi^t that. 
J. L. Philips did not tell him. (R. Vol. 14, pp. 1806,j 1807.) 

He recalls the second trip that Arnett made to 
1704 Texas. He and Touart sent Arnett there. Hfe can¬ 
not answer who paid Arnett’s expenses ojn this 
second occasion, probably, it is a matter of record. He 
cannot answer offhand because in all partnership dealings 
he had with Touart, Touart had charge of cash disburse¬ 
ments. Probably Touart paid Arnett. He personally did 
not pay Arnett. He does not recall having seen any record 
of a payment to Arnett. lie did not see all the records. (R. 
Vol. 14," p. 1807.) 

He had a conversation with Arnett before the latter went 
to Texas. He instructed Arnett to go to Texas and sell the 
lumber. (R. Vol. 14, pp. 1807, 1808.) j 

As to what he said to Arnett as to the latter’s expenses 
if tliev discussed it at all, there had been times when Ar- 
nett would sav to him, “Have vou anv money ill your 
pocket ? I have to go to such and such a point, and I would 
like some money”; and witness would thereupon reach 
down in his pocket and give Arnett some money, but 
whether that was done in connection with Arnett’s second 
trip to Texas, he does not recall. He does not recall 4 thing 
about it. He does not recall whether Touart was present 
on the day that Arnett left for Texas. He does not recall 
whether J. L. Philips & Company paid Arnett’s expenses 
on this second trip, and he does not know who paid Arnett’s 
expenses. (R. Vol. 14, p. 1808.) 

The witness was asked as to what Arnett told himj about 
the results of Arnett’s first trip to Texas after the latter 
returned from Texas, and testified that Arnett was in and 
out of the office of J. L. Philips & Company all the time 
where witness was employed at the time and after cpming 
back from Texas, Arnett just reported—he has forgotten 
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Arnett's exact language. He thinks Arnett said he made 
a water haul, that is, Arnett failed to sell the lumber. He 
thinks Arnett talked about the condition of the lumber also. 
(R. Yol. 14, pp. 180S, 1809.) 

1705 Arnett was not due to make any report to him be¬ 
cause he had not sent Arnett out, but those were 
casual questions. (R. Yol. 14, p. 1809.) 

He entered into ii verbal agreement with Gus Eitzen and 
Mitchell A. Touart to form a partnership with reference to 
the Texas lumber after they purchased the lumber from 
Philips & Stephens. They had an understanding as to what 
they would do in the event they purchased the lumber. (R. 
Yol. 14, p. 1809.) 

When Philips &■ Stephens sold the Texas lumber it was 
sold to Eitzen-Touart Company, a partnership composed 
of Gus Eitzen, Mitchell A. Touart and himself, and he never 
had any agreement in writing about that partnership. He 
never tiled any articles of partnership. It was all a verbal 
understanding. (R. Yol. 14, pp. 1S09, 1810.) 

Prior to the time the Texas lumber was purchased from 
Philips and Stephens, he, Eitzen and Touart talked about 
the possibilities of buying the lumber and making a protit 
out of it and Touart, of course, being in the export business 
was not quite as familiar as witness was, being in the in¬ 
terior business, because witness had spent the majority of 
his lumber life in the interior business. Touart was not as 
much satisfied as to the probability of profits in this trans¬ 
action as witness was, and that was when they discussed 
the division of the profits—in other words, the status of the 
partnership in the event that the lumber was purchased 
from Philips & Stephens. (R. Yol. 14, p. 1810.) 


The following thereupon occurred: 

Q. But what did you mean a while ago when you said 
you did not form the partnership until after you bought 
the lumber? A. Well, I didn’t consider the part- 
1706 nership formed until after the lumber was pur¬ 
chased. There was nothing to form a partnership 
for except that. 

Q. Who actually had the dealings with J. L. Philips that 
resulted in the sale of this lumber? A. M. A. Touart and 
myself. 
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Q. Were you together at the time? A. We were over 
in Mr. Touart’s office; we were over in J. L. Philips & Com¬ 
pany’s office at times, one place and another. 

Q. Where were you when this agreement was Reached 
with J. L. Philips for the sale of this Texas lumber j A. I 
don’t recall. 

Q. You were in Mr. Touart’s office, were you n(j>t? A. 
Possibly, but 1 don’t recall. 

Q. You and your brother J. L. Philips had gone tjiere to 
talk to Mr. Touart about it? A. I don’t remembej’ that; 
that might be true. 

Q. Do you remember your brother J. L. Philips asking 
Mr. Touart how much he would want for going in on this 
lumber deal? A. No, sir. 

Q. You heard Mr. Touart testify in the criminal cause, 
did you not? A. I was here, yes, sir. 

Q. And for the purpose of refreshing your recoljection, 
let me ask you if you heard Mi*. Touart say that that is 
what Mr. Philips asked him. A. I don’t recall. (R. Vol. 
14, pp. 1810, 1811.) 

He would not sav that that was not the basis of the bar- 
gain that J. L. Philips made with Touart. He does 

1707 not know anything about the conferences between 
J. L. Philips and Touart. He didn’t say he was 

there. Asked directly whether or not he was there, witness 
stated, “I was there. We were together discussing this a 
number of times”. He was there when the deal was 

1708 closed, but he was not present when the details were 
discussed with Touart and J. L. Philips leading up 

to tlie deal. (R. Vol. 14, p. 1812.) I 

The witness was asked if it is not a fact that wh|en the 
lumber was sold by Eitzen-Touart Company to Vaughan 
in Texas, that the lumber was sold at just exactly thb same 
price that Vaughan had offered to buy the lumber a|t from 
Arnett, and testified that he does not know anything about 
the particulars that Vaughan agreed to buy the lumber from 
Arnett for. (R. Vol. 14, pp. 1812, 1813.) 

He does not know from his conversation with his brother 
J. L. Philips that the lumber at Texas was sold to the Eit¬ 
zen-Touart Company at much less than Vaughan had of¬ 
fered to pay Philips & Stephens for the lumber, 4nd he 
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does not know that the difference represented the profit 
which the Eitzen-Touart Company got out of that deal. (R. 
Yol. 14, p. 1813.) 

The witness was asked as to what Eitzen and Touart did 
to earn this $10,000 or $15,000 that was made on the Texas 
transaction, and testified that there was a partnership 
agreement made between Eitzen, Touart and himself to buy 
this lumber, and they bought it. They sent Arnett out to 
Texas to sell it and Arnett sold it, and the profit was made 
in (lie resale. (R. Yol. 14, p. 1813.) 

The witness was 1 asked for what reason his name did not 


appear in the contract that Philips & Stephens made with 
Eitzen-Touart Company, for the sale of this lumber, and 
testified that he does not know that there was any reason; 
that Eitzen-Touart & Company was a company that was 
doing business and well-known along the Gulf coast: in fact, 
all over the country, and in marketing this lumber they just 
simply used that name; the partnership used that 
1709 name simply because it was a well and favorably 
known name. (R. Yol. 14, pp. 1813, 1814.) 


The following thereupon occurred: 



You say that this contract was made with a partner- 
I call your attention to Government Exhibit 68. and 


ask you to examine that and see if it was not signed by the 
Eitzen-Touart Company, a corporation, by its vice presi¬ 
dent, M. A. Touart? A. It is signed Eitzen & Touart, bv 
M. A. Touart, Yice-President. 

Q. Yfhat was he vice-president of—the company or the 
corporation? He might be vice-president of the Hibernia 
National Bank. 


Q. Answer my question; what was he vice-president of? 
A. There was no vice-presidency of the partnership. 

Q. Then-this was signed by him as vice-president of the 
corporation? A. I cannot answer that: T cannot say it was. 

Q. Yfhat is your best judgment after looking at the signa¬ 
ture, that it was or that it was not? A. T could not "say 
that it was. (R. Yol. 14, pp. 1814,1815.) 


The witness was asked as to whether he ever got into a 
discussion about buying the Texas lumber with Gus Eitzen, 
the president of Eitzen-Touart Company, and testified that 
he never had any such discussion with Eitzen, and he does 
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not know of liis own knowledge whether Eitzen k^iew any¬ 
thing about the Texas deal. (R. Vol. 14, p. 1815.|) 

The witness was asked when it was that he decided to go 
into the deal with reference to Old Hickory lumber, and 
testified that they knew that that lumber was for sale; that 
Philips & Stephens had bought that lumber at Old 
1710 Hickory after it had been declared surplus and of¬ 
fered it for sale; that Philips & Stephens circularized 
the lumber dealers with a list of the materials at Nashville; 
that Touart and he had wound up the Texas transaction 
favorably and discussed the possibility of buying the lumber 
at Nashville. Gus Eitzen came into that discussion. This 
discussion occurred in June, 1910, and the lumber |vas pur¬ 
chased the latter part of June, 1919. (R. Vol. 14, pp. 1815, 
1816.) 


He thinks they made a pen and ink memorand 
partnership agreement or something of that kind ' 
erence to the Old Hickory lumber, but he does not 
whether that was made before or after thev submitted a 


bid for the Old Hickory lumber. (R. Vol. 14, \ 


um ot a 
vitli ref- 
recollect 


>p. 1815, 


1817.) 

He, Eitzen and Touart had an understanding as to the 
details of the partnership, and then when the lumber was 
purchased and the contract was executed, the partnership 
began to function under that agreement that they tyad orig¬ 
inally. He does not know when the actual partnership 
agreement was made, nor does he know whether it was made 
before or after the lumber was purchased. To the best of 
his belief the articles of agreement were signed ^fter the 
lumber was purchased. (R. Vol. 14, pp. 181S, 1819.) 

The witness identified plaintiff’s Exhibit No. 70 , being 
the articles of partnership which he, Touart and Eitzen 
had signed, and the witness’ attention was called to the 
fact that this agreement starts out: “Memorandum of 
Agreement made June 27, 1919, by and between Gus Eitzen 
Eitzen of Pensacola, Fla.,” etc., and asked whether he 
would now state whether the partnership was foifmed be¬ 
fore or after the purchase of the lumber, and testified, “It 
seems to have been written before”. (R, Vol. 14, ip. 1819 
1820.) 

1711 The witness was asked when it was that he de¬ 
cided to buy stock in the Southern Lumber Timber 
76—5238, 5239 
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Company, and testified that the conversations that J. L. 
Philips and he had about the formation of the Southern 
Lumber & Timber Company were in the latter part of 1919, 
after they had bought, and were working on the lumber at 
Nashville. He does not recall that J. L. Philips ever asked 
him to buy stock in the Southern Lumber & 1 imbor Com¬ 
pany, and he does not know that lie asked J. L. Philips it 
he could buy that stock. (R. Yol. 14, p. 1822.) 

The following thereupon occurred: 

Q. How did it come about then that you got into this 
deal about the stock? A. Why, we have on several dif¬ 
ferent occasions talked about when the time was ripe, when 
the war was over and conditions were right, why, we hoped 
to be able to get back into the lumber business again in a 
bigger wav, in a better wav, in a broader wav. And from 
time to time as I have seen him, as the years went by, we 
talked about it again and again. In the fall of 1919—1 
know the time it was discussed—he still said what he had 
in mind, and probably at that time—I think quite likely I 
did say, “I will be very glad indeed to go in with you on 
any project that you organize in the development of timber 
or the purchase and sale of timber, or the manufacture of 
lumber or the whol-saling or retailing of lumber. I will be 
verv glad to go into it with vou in anv wav that I can.” 

Q. All right. Now, after you got through selling the Old 
Hickory lumber did you go back to work for J. L. Philips 
and Company.? A. J. L. Philips & Company and the South¬ 
ern Lumber and Timber Company—one was merging 
1712 into the other. J. L. Philips & Company was liqui¬ 
dating. I don’t recollect at that time whether J. L. 
Philips & Company or the Southern Lumber & Timber Com¬ 
pany, I think it was the Southern Lumber & Timber Com¬ 
pany. (R. Vol. 14, pp. 1822, 1823.) 

He went back with either J. L. Philips & Company or the 
Southern Lumber & Timber Company the latter part of 
1920, as a stockholder in the Southern Lumber & Timber 
Company. He might have drawn a salary from the South¬ 
ern Lumber & Timber Company, he does not recollect. 

He spent all of his time working for these people. (R. 
Yol. 14, pp. 1823,1824.) 


UNITED STATES OF AMERICA. 


1175 


The witness was asked as to whether he lived on the 
profits of the stock he bought in the Southern Lumber and 
Timber Company, and testified that he does not know, that 
his expenses were limited to the amount of the salary, if 
any, that he drew. (R. Yol. 14, p. 1824.) 

The witness was asked if it was not a fact tlnjt he did 
go back on a salary, and testified that lie probably did. It 
was a verv nominal salarv. He thinks it was $ 30 ( 1 ) or $500 
a month. That was not more than J. L. Philips iad ever 
paid him. The salary was always a very small part of his 
earnings. (R. Yol. 14, pp. 1824, 1825.) 

When he went back to J. L. Philips & Company and the 
Southern Lumber & Timber Company, he found them manu¬ 
facturing lumber, selling lumber at wholesale, shipping lum- 

chooner, 
s in the 


her to Cuba, shipping it to North Atlantic ports by ? 
shipping it by rail, and selling lumber to customei 
United States and in Cuba. (R. Yol. 14. p. 1825.) 

The following thereupon occurred: 

Q. Do you know of any customer the Southern Lumber 
and Timber Company ever sold any lumber to? Will you 
name one? A. Of course I had nothing to do, sir, 
1713 with the actual record keeping, and I don’t know 
whether it was J. L. Philips & Company or the South¬ 
ern Lumber & Timber Company, but—do you want me to 
finish ? 

Q. Yes. A. At that time, in 1920, and also over into 
1921, why, I was in Philadelphia, and we sold lumber to the 
Cuban-American Sugar Company, New Naguaira Sugar 
Company, and to one of the steel companies in Cuba; I 
don’t remember the name of that company. 

Q. Are you talking now about J. L. Philips & Company, 
or the Southern Lumber & Timber Company? A. The 
Southern Lumber & Timber Company and J. L. Philips & 
Company—because I never knew exactlv which it was. (R. 
Yol. 14, p. 1825.) 

The witness was again asked to name one company 
that the Southern Lumber & Timber Company ever s old any 
considerable lumber to in its own name, 'wholly apart from 
J. L. Philips & Company, and testified that he cannot an¬ 
swer positively because he does not know whetherj it was 
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J. L. Philips & Company or the Southern Lumber & Timber 
Company. (R. Yol. 14, p. 1826.) 

The witness was asked to name one company that the 
Southern Lumber & Timber Company had ever bought any¬ 
thing from in its own name, and testified that he does not 
know, he had nothing to do with the buying of any ma¬ 
terials for the Southern Lumber & Timber Company. (*R. 


Yol. 14, p. 1826.) 

The witness was asked to name one company that the 
Southern Lumber & Timber Company ever shipped any¬ 
thing to or shipped anything from in its own name, and 
testified that he cannot tell whether the shipments were 
J. L. Philips 1 & Company’s or whether they wore 
1714 shipped in the name of the Southern Lumber & Tim¬ 
ber Company. (R. Yol. 14, pp. 1826, 1827.) 


The witness was asked if he was an officer of the South¬ 


ern Lumber & Timber Company, and testified he does not 
think so. lie does not know. He might have been given a 
title, some assistant or something; he does not think there 
was. He had charge of the selling. He was doing the sell¬ 
ing for the Southern Lumber & Timber Company and J. L. 
Philips & Company at the time. (R. Yol. 14, p. 1827.) 

The witness was asked if he ever sold anything for the 
Southern Lumber & Timber Company in its own name, and 
testified that it might have been sold in the name of J. L. 
Philips & Company. He does not remember how the orders 
were taken at that particular time. He can give the names 
of customers that were shipped a larger quantity of lumber 
at that particular time. (R. Yol. 14, p. 1827.) 

When he bought the stock in the Southern Lumber and 
Timber Company, he received a stock certificate from J. L. 
Philips. He does not recollect where it was given to him. 
J. L. Philips might have sent it to him by mail, he does not 
know. (R. Yol. 14, pp. 1827, 1828.) 

Tie was in the office of the Southern Lumber & Timber 


Company the latter part of 1919. His brother was secre¬ 
tary and treasurer of the Southern Lumber & Timber Com¬ 
pany, and was at Kissimmee where the records were kept. 
He knew about the Southern Lumber & Timber Company 
taking over some of the property of J. L. Philips & Com¬ 
pany, but he did not know of the details. He was looking 
after his own affairs not the details of a transfer of that 
kind. (R. Yol. 14, p. 1828.) 
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The witness was asked if lie ever changed the name on 
the office or on the plant or anything of that kind to 
1715 indicate that there had been a transfer of the prop¬ 
erty from one company to another, and testified that 
there was no physical change; that the name of J. L. Philips 
& Company was not replaced by the name of Southern 


Lumber and Timber Company over any property that had 
been transferred because there never was the name of J. L. 
Philips and Company over any property that he knew any¬ 
thing about. (R. Yol. 14, pp. 1828, 1829.) 

The witness was thereupon asked why it was that the 
Southern Lumber & Timber Company came to lose so much 


money if the Southern Lumber & Timber Company had no 


transactions that he could recall at this time, and! testified 
that the Southern Lumber & Timber Company was taking 
over the business of J. L. Philips & Company; that his busi¬ 
ness was to sell and look after the shipment by cargo of the 
lumber that they were selling at that time, and whether it 
was sold in the name of J. L. Philips & Company or shipped 


in the name of the Southern Lumber & Timber Com¬ 


pany, he does not recollect, but they were shipping quite a 
large quantity of lumber out to the American Steel Com¬ 
pany in Cuba, the Cuban-American Sugar Company, the 
Shapiro, the New Xaguaira Sugar Company, the j Manza¬ 
nillo, the Interborough Rapid Transit Company of New 
York City. (R. Yol. 14, p. 1829.) 

The witness was asked how much monev he got from the 
partnership at Nashville, and testified that he could not 
answer that. As well as he recollects, his total profits from 
all operations of the partnership of Eitzen-Touart Company 
for the years 1919 and 1920 was somewhere around be¬ 
tween $85,000 and $90,000, as he recollects. (R. Yol. 14, 
p. 1829.) 

While with the Eitzen-Touart Company, the part- 
1716 nership, he thinks, each of the partners drew a cer¬ 
tain amount of money each month. Whethejr it was 
considered just a salary or drawing account, he c|oes not 
recollect. He thinks he drew $300 for a while anfl after¬ 
wards $500, as well as he recollects. He presumes that 
that was taken out of the gross receipts before th4 profits 
were divided so that the division was net, after all salaries 
and expenses had been deducted. This salary that he was 
drawing from the Eitzen-Touart Company was greater 
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than the salary that he had previously been drawing from 
J. L. Philips & Company on account of the conditions 
under which he was living. (R. A ol. 14, pp- 1829, ISoO.) 

He does not know whether lie deposited the money that 
he drew from the company. The profits that accrued to 
him from the partnership of Eitzen-Touart Company, he 
used to pay his stock subscription in the Southern Lumber 
& Timber Company. He bought 800 shares at $100.00 a 
share, and paid $80,000 for same. The payments were 
made by check. (R. Yol. 14, pp. 1830, 1831.) 

The witness was asked whether he did not receive $25,- 
000 in Liberty Bonds in addition to the $80,000, and testi¬ 
fied that he does not recollect getting any Liberty Bonds. 
(R. Yol. 14, pp. 1831.) 

The witness was asked whether he deposited the $10,000 
that he made out of the Texas deal and testified that he 
does not know whether he deposited it at all or not, he does 
not recollect what lie did with the $10,000; lie probably 
put it in a safe in the office or he may have deposited it 
in the bank, he does not remember. He did not throw it 
out of the window, and he does not remember losing it. 
(R. Yol. 14, pp. 1831, 1832.) 

The witness was asked if he ever before had made 
1717 $10,000 in any one deal, and testified that in 1906, 
and 1907, he made more than $10,000 in both years, in 
a year’s business. lie does not recollect whether one par¬ 
ticular deal ever yielded that $10,000 or not in any other 
time in his life. He docs not recall what he did with that 
$10,000, but he did get the $10,000. (R. Yol. 14, pp. 1832, 

1833.) ' 

The Eitzen-Touart Company, a corporation, maintained 
an office in New Orleans in the Hibernia Bank Building. 
The Eitzen-Touart Company the partnership did not main¬ 
tain their office in New Orleans. Tliev mav have consid- 
ered the office of the Eitzen-Touart Company the partner¬ 
ship as in connection with the office of the Eitzen-Touart 
Company, the corporation, and probably did use it as one 
office. (R. Yol. 14, p. 1833.) 

Eitzen was in Pensacola, Touart was in New Orleans a 
considerable portion of the time, but witness was in Nash¬ 
ville. (R. Yol. 14, p. 1834.) 

The witness was shown a copy of a shipping instruction 
on some of the Old Hickory Lumber, and his attention was 
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called to the first paragraph reading: “In accordance with 
the above-mentioned contract we have sold to Th^ Eitzen- 
Touart Company, Hibernia Bank Building, New Orleans, 
Louisiana”, and asked where that company had an office 
or whether that was the office of the corporation,, and the 
witness testified that the partnership did not have any 
office anywhere. That was simply Eitzen-Touart’s office, 
and they were using it. (R. Yol. 14, p. 1834.) 

Thereupon counsel for plaintiff offered in evidence a 
copy of shipping instructions of June 30, 1919, covering 
Old Hickory lumber, which was admitted as plaintiff’s 
Charles Philips’ Cross Exhibit No. 1 (R. Vol. 14, p. 1834), 
and is as follows: 

1718 J. L. Philips and John Stephens, 708 Thirteenth 
Street Northwest, Washington, D. C. 

June 30, 1919. 


Old Hickory Powder Plant, Jul. 29, 1919. 

0. H. S. 411 1/290. 

To: Commanding Officer, Old Hickory Powder Plant, 
Jacksonville, Tenn. 

Attention Officer in Charge of Surplus Lurhber. 
Dear Sir: 

Subject: Director of Sales Contract No. 1, dated Febru¬ 
ary 25, 1919, covering surplus lumber. 

In accordance with the above mentioned contract we have 
sold to The Eitzen-Touart Company, Hibernia Bank Bldg., 
New Orleans, La., 

The following lumber from inventory furnished us of 
surplus lumber on hand at Old Hickory Powder Plant, 
Jacksonville, Tenn., 

1. All of the unused lumber, to be accepted for grade 
of No. 2 Common and/or better under rules of inspection 
of Southern Pine Association. 

2. All of the unused lumber that may on inspection de¬ 
velop to be below grade of No. 2 Common, as above, which 
is the lowest serviceable grade; to be classified as re¬ 
jected or cull lumber. 

“3. All of the used lumber to be classified onl} r as serv¬ 
iceable, meaning sound, without regard to grade. This 
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item includes the approximately two million feet of used or 
serviceable lumber which has been turned in on separate 
inventory. These piles to be marked on the yard as “serv¬ 
iceable or used lumber to be loaded separately.” 


1719 Note “A”—Sale does not include trash piles not 
useable as lumber and fit only for firewood, as this 
is not covered under lumber contract. ' * ' “B” Above 

sales subject to withdrawal or transfer orders already sent 
you or listed by Field Ordnance Service or other depart¬ 
ments prior to sale. * * * “C” United States to switch 
free of charge to purchaser all cars to main line railroad or 
side track. * * * “D” Title to lumber passes on load¬ 

ing. Responsibility 1 of United States ceases when cars arc 
switched to billing point. 


Qualitv Sold.—As above. 

Time of Shipment.—Commence loading within two weeks 
and to bo loaded as rapidly as government can load it: This 
order being shipping instructions for all of the lumber. 

Under the terms of the contract the United States is to 
handle and load this lumber and all cost of handling and 
loading is to be paid by the United States. 

Under the terms of the contract the lumber is to be in¬ 
spected and tallied before loading by a representative of 
the United States and a representative of the purchaser 
whose report shall agree and shall be final, but failing to 
agree on the inspection and tally these two representatives 
are to call in a third party, whose decision shall then be 
final. 

The representative of the United States and the repre¬ 
sentative of the purchaser are to sign the Shipping Report 
of each car and two copies of that shipping report (signed), 
for which the forms have been furnished you, are to be 
mailed to us at the above address as basis of our settle¬ 
ment with the government. 

The above mentioned purchaser will furnish you direct 
or through their representative shipping directions 
1720 for the lumber and will you please abide by these 
directions. 

Very truly yours, 

J. L. PHILIPS AND 
JOHN STEPHENS, 
By J. L. PHILIPS. 


(Sgd.) 
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Copy for Director of Sales, Head of Department, Pur¬ 
chaser, Our Representative and Office. 

The witness was asked for an explanation as to why his 
name was left out of the name of the partnership and why 
his name was omitted from the letterhead or stationery 
that went out in connection with this transaction, and tes¬ 
tified that the Eitzen-Touart Company had been engaged 
for many years in the export of lumber and were not par¬ 
ticularly known in the interior trade. Touart and Eitzen, 
too, were contemplating at that time opening a Xew York 
office and having two divisions of their business, the ex¬ 
port and the interior trade. Knowing that they were go¬ 
ing to distribute this lumber widelv all over the United 
States, to thousands of retail buyers, they figured that this 
would be a verv good wav to get their name before thou- 
sands of the good retail buvers throughout the sections of 
the United States, and would be to them a very effective 
means of advertising, and that was alright; nobody said 
anything about it, and it went along like that. (R. Vol. 14, 
pp’. 1835, 1836.) ^ | 

He did not make any claim for anything like jvanting 
any advertising for himself. (R. Vol. 14, p. 1836.) j 

The witness’ attention was called to the articles pf part¬ 
nership (plaintiff’s Exhibit No. 70) wherein among other 
things, witness was to devote all of his time and addition 
to the carrving on of the business until concluded 4 Ho ar- 
range for the financing of the business wherever necessarv 
or called on to do so", and asked what, if any, finan- 
1721 cing he did on the Old Ilickorv lumber, and testi- 
lied that no financing was necessary; that it was 
not necessary for the partners to put up any money at all. 
(R. Vol. 14, p. 1836.) 

The witness was thereupon asked who then financed 
these transactions, and testified that they sold the lum¬ 
ber for cash and were able to get it in time to pay their 
bills, they owed no one any longer than the period in the 
contract with Philips and Stephens. (R. Vol. 14, p. 1837.) 

The witness was asked what arrangements he had made 
previous to the financing of these articles of agreement for 
financing these operations in case a financing became neces¬ 
sary, and testified that he had been doing financing of that 
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kind, shipping the lumber, and with the hypothecation of 
invoices with the Whitney Central Bank for quite a while, 
he was well and favorably known, and could have arranged 
the financing or such as would have been necessary in this 
matter. (R. Vol. 14, p. 1S37.) 

The wtincss was asked whether Eitzen or Touart put 
up any money, and testified that Eitzen was not certain 
that thev could sell this lumber and get the cash and take 
care of it, and in order to avoid any contingency or trouble 
Touart, he thinks, sent $25,000 or $30,000 to the American 
National Bank, and held it in reserve in case it was needed, 
but not a cent of it was ever used. There was no financing 
agreement made at all. Touart personally put up the 
$25,000 or $30,000 himself as a matter of precaution. (R. 
Vol. 14, p. 1S37.) 

The witness' attention was called to that portion of the 
contract entitled “terms” and providing “net terms, cash 
without discount within ten days of the loading of the lum¬ 
ber you to deposit with us $2,000 in cash upon the signing 
of this contract and keep said deposit with us at all 
1722 times until the completion of the contract, at which 
time it is to be refunded by you”, and the witness 
was asked if either he or any of his associates put up that 
$2,000, and testified that he thinks Eitzen or Touart put 
it up, one or both—the Eitzen-Touart Company, but he 
does not know. He will say that it was put up, but he per¬ 
sonally did not put it up. It was put up as a check with 
Philips & Stephens; he did not personally draw’ the check, 
but he has seen it in correspondence; he did not see the 
check; he did not sign the check; the cash disbursements 
were made by Touart, who signed the checks for the part¬ 
nership. Nobody was secretary of the organization as it 
was not a corporation, but a partnership. He personally 
signed checks for the Eitzen-Touart Company, although 
Touart attended to practically all of the check-signing. 
(R.Vol. 14, pp. 1838,1839.) 


Upon redirect examination of defendant Charles Phil¬ 
ips, Jr., the witness testified as follow’s: 

The witness wras asked v’hat arrangement w'as made, if 
any, between himself and Touart with reference to the col¬ 
lection and disbursement of money coming from the Old 
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Hickory transaction, and testified that, of course, there was 
a lot of work to do in the handling of the details, ^nd one 
of his duties was to collect the money as they sold the lum¬ 
ber that he took care of the cash receipts and Touart took 
care of the cash disbursements. (R. Vol. 14, pp. lS3fj, 1.940.) 

At the time lie sent down to the Southern Lumber and 
Timber Company for the purchase of stock in this com¬ 
pany, his understanding was that J. L Philips & Com¬ 
pany would gradually be taken over by and would become 
—that all of the business and all of the property and every¬ 
thing of J. L. Philips and Company would ultimately be 
transferred into and become the Southern Lumber & Tim¬ 
ber Company. He was busy looking at outside lum- 
1723 ber business and shipments, and not the details of 
the transfer. (R. Vol. 14, p. 1840.) 

In connection with the Texas lumber tliev bid on and 
bought all of the lumber and railroad ties. He does not 
recollect what Vaughan paid for the railroad ties, ifle does 
not remember the details of the sale. He does hot re¬ 
member the exact quantity of the ties. He does not ternem- 
ber what the ties were sold for. The contract with Philips 
& Stephens shows how much was paid for the ties by 
Eitzen-Touart Company. (R. Vol. 14, pp. 1841, 1842.) 

Thereupon, counsel for defendant John L. Philips of¬ 
fered in evidence a letter of November 5, 1919, from the 
Zone Property Officer at Honolulu to the Chief Property 
Audit Branch, Field Operations Divisions, Office of the 
Director of Finance, Washington, relative to the ship¬ 
ments of lumber to the Constructing Quartermaster at 
Honolulu, and was admitted as defendant’s Exhibit No. 
38 (R. Vol. 14, p. 1843), and is as follows: 

War Department, Finance Service, Office of the Zone 
Property Auditor, Honolulu, T. H. 

November 5, 1919. 

From: Zone Property Auditor, Honolulu, T. H. 

To: Chief Property Audit Branch, Field Operations Divi¬ 
sion, Office of the Director of Finance, Washington, D. C. 

Subject: Shipments to Constructing Quartermaster, 
Honolulu, T. H. 
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1. The Constructing Quartermaster, Honolulu, is 
1724 at the present lime receiving a great number of 
shipments of lumber and building material origi¬ 
nally consigned from the following five points: 

North Camp Jackson, South Carolina, 

Camp Sevier, “ “ 

Camp Hancock, Georgia, 

Charleston, Port Terminal, South Carolina, 

Chimp Polk, Raleigh, North Carolina. 

2. This lumber and material is apparently surplus ma¬ 
terial and principally culls and left-overs and is arriving 
here in very bad Condition. Great quantities of it being- 
broken up and in such condition that it is impossible to ac¬ 
curately check this point. The majority of this material has 
been shipped on Government chartered boats. 

3. Shipping tickets for this material are also arriving in 
very bad condition and in the majority of instances ship¬ 
ping tickets have been made out to either the Superintend¬ 
ent of Water Transportation, Charleston, S. C., or the Zone 
Transportation Officer, San Francisco, California, who has 
in turn forwarded same without notices to the Constructing 
Quartermaster, Honolulu. No copies of these shipping tick¬ 
ets have been received by this office and a great many ship¬ 
ping tickets have been received by the Constructing Quar¬ 
termaster for which the goods have not been received and 
in other instances a great deal of material has been received 
for which no shipping tickets have ever been received. 

4. In a great many instances shipping tickets have merely 
enumerated so many thousand feet of lumber without des¬ 
ignation as to what kind of anv information from which 
the Constructing 1 Quartermaster here is able to check 

against. These conditions result in the Constructing 
1723 Quartermaster having to practically guess at the ac¬ 
complishing of shipping tickets with the result that 
it is going to be a physical impossibility to ever make an 
accurate check of the Constructing Quartermaster here un¬ 
less some sort of blanket authority is given to cover this 
particular case. The making of 0. S. & C. Reports ac¬ 
curately for shortages, breakages, etc., is impossible inas¬ 
much as shipments from four or five different camps are 
all received on the same boat and there is no way to dis¬ 
tinguish which part of the cargo came from any one camp. 
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5. It is, therefore, suggested by the writer that tlii|s con¬ 
dition be taken up with the Chief of the Construction Divi¬ 
sion and that he be asked to advise the Constructing Quar¬ 
termaster what steps it is desired be taken in regard to ac¬ 
counting for this property as there are now on hand sev¬ 
eral hundred shipping tickets in the Constructing Quarter¬ 
master’s office from these various camps which this office 
has no copies of and which the Constructing Quarter¬ 
master can not accomplish except they be accomplished 
purely on an estimate on which is received. 

6. Request that this office be advised what steps it is 
desired to be taken bv us in this matter. 

(Sgd.) ‘ W. A. CRYDERMAN, 

Captain , Q. M. C., Zo ne Property Auditor. 

WAC :MS :G. 

172G Thereupon the testimony of W. E. Farnan, a wit¬ 
ness called at the criminal trial, was introduced in 

evidence bv counsel for defendant Frank T. Sullivan under 
* 

the terms of the stipulation incorporated herein (R. Tfol. 15, 
p. 1998), the witness having testified as follows: 

He lives in Cincinnati, Ohio, and is at present engaged 
in the hotel business as one of the owners of a hotel. Prior 
to going into the hotel business he was engaged in the 
lumber business and was engaged in same for 16 or 17 
years. He has been interested in the selling end of the 
lumber business entirely. He has been engaged with the 
Van Cleave Lumber Company of St. Louis as a buyer of 
lumber, representing them in the south; then as assistant 
sales-manager of the Great Southern Lumber Company of 
Bogalusa, Louisiana, and then as sales-manager ^>f the 
Great Southern Lumber Company of Bogalusa, Louisiana; 
then with the Kirby Lumber Company of Houston, Texas, 
as assistant general sales agent; then as New York sales¬ 
man for the Goodyear Lumber Company. (C. T. ti. Vol. 
39, pp. 5273, 5274.) 

He w^as connected with the lumber branch of the Air 
Service from about September 18tli until February or 
March, 1919. (C. T. R. Vol. 39, p. 5274.) 

The witness was asked if he knows the market vilue of 
fir, spruce, pine and hemlock on July 30, 1919, and testified 
that he knew more particularly yellow pine and hemlock 
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prices, and the other woods, as they were competitive 
woods of yellow pine, but he was not selling the other; that 
he knew the prevailing market prices just as they were 
competitive woods'. (C. T. R. Vol. 39, p. 5276.) 

In giving the market value of approximately 20,000,000 
feet of softwoods he would have to know the date of the 
purchase, the kind of lumber; that is, whether it 
1727 consisted of fir, spruce, pine and hemlock; the dif¬ 
ferent quantity of each specie; whether the lumber 
was at one point or scattered at quite a number of dif¬ 
ferent points in different states; the grade of the lumber; 
the terms of payment and whether there was any dis¬ 
count for cash payment: the amount of fixed liability in¬ 
volved in the purchase. (C. T. R. Vol. 39, pp. 5282, 5283.) 

He saw the softwood lumber of the Air Service that 
Sullivan got; that is, several million feet of the lumber 
at Buffalo. Detroit, Grand Rapids and Dayton. He would 
say he saw a million feet or more at Buffalo; between one 
and two million feet at Detroit; probably the same quan¬ 
tity at Grand Rapids and he does not know about the 
quantity at Dayton. He saw this lumber in the fall of 191S, 
and earlv in 1919. He did not grade the lumber. He made 
a general inspection of it; that is, as it was in pile. The 
lumber cannot be graded without taking it down out of 


the pile. He made a general examination as far as he 
could tell from the looks in the piles. This examination 
was made for the purpose of arriving at values. The 
people at the various plants were with him, the names of 
whom he does not recall. Sessions of Buffalo was one 
of the local men with him; he cannot recall the names of 
others. lie would not say that he saw all of the piles; he 
did not inspect any of them. The examination in the pile 
is what he made, j He thinks he looked at each pile. (C. T. 
R. Vol. 40, pp. 5295-5297.) 

He did not deal in other than yellow pine lumber except 
in connection with the Air Service. He has dealt in hem¬ 
lock. (C. T. R. Vol. 40, pp. 5297, 5298.) 

July 30, 1919, he had a knowledge of the market value of 
spruce and fir in a general way because these woods en¬ 
tered into competition with woods that he was sell- 
1728 ing. The only other knowledge he had was from 
sales he would hear of of competitive woods. (C. T. 
R. Vol. 40, pp. 5298, 5299.) 
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The market value of these woods to an extent (was dif¬ 
ferent at different points. It does not apply the same to 
all woods. There are blanket freight rates on somle woods 
applying to a number of destinations, certain zones where 
the freight rates will apply to all these points, to a great 
many points. On yellow pine, for instance, the rate would 
change very materially to different points, whereas from 
the West Coast to the eastern section or the Atlantic Sea¬ 
board points, as they call them, the same freight rate 
might apply to a much greater zone than the yellow pine 
freight rates would apply. The freight rate affects the 
delivered price of woods. There is also a difference to an 
extent in market value due to a difference in supply and 
demand at these points. (C. T. R. Vol. 40, pp. 5299, 
5300.) 

He does not know how much fir there was at any one 
of these thirty-nine projects. He knows there was a lot 
of spruce at these projects, but he has not actual infor¬ 
mation as to quantities. He does not know accurately how 
much fir there was at anyone of the thirty-nine different 
projects covered by these different contracts nor does he 
know accurately how much spruce or hemlock there was 
at anyone of them. (C. T. R. Vol. 40, p. 5300.) 

The witness was thereupon asked the following hypo¬ 
thetical question: j 

Q. Assuming a sale on July 30, 1919, of approximately 
seventeen million feet of softwood lumber consisting of 

Approximately 5,750,000 feet of No. 2 clear and 1 better 

fir. 

About 300,000 feet of merchantable fir. 

About 725,000 feet of scrap fir. 

1729 Approximately 4,500,000 feet of No. 2 clear and 
better spruce. 

About 250,000 feet of merchantable spruce. 

About 1,500,000 feet of scrap spruce. 

Approximately 500,000 feet of cedar. 

Approximately 3,500,000 feet of yellow pine and hem¬ 
lock ; 

That this lumber had been originally purchased during 
the year previous and was piled in miscellaneous sizes 
and stored at approximately thirty points located jin the 
states of 
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Michigan, 

Ohio, 

New York, 

Xew Jersey, 

Indiana, 

West Virginia, 

Massachusetts, and 
Missouri. 

That the lumber was to be tallied, graded and loaded 
without expense to the purchaser. The grading on which 
the price was to be based was to be as follows: 

Spruce and fir, Xo. 2 clear and better (G list West Coast 
Lumbermen’s Association rules) 4 inches and wider by 
5 feet and longer. 

All spruce and fir below the grade of Xo. 2 common and 
better which is sound and is four inches and wider and 


five feet and longer to be classified as merchantable. 

Pine and Hemlock: Pine and hemlock to be inspected 
for grade of Xo. i2 common and/or better, on yellow pine 
under rules of inspection ot‘ the Southern Pine Association. 

All lumber less 1 than four inches wide and/or five feet 
long to be classified as scrap and the quantity to be 
1730 determined on basis of railroad scale weight after 
cars are loaded, on basis of three thousand pounds 
per one thousand feet board measure for spruce, and 3,300 
pounds per one thousand feet board measure for fir, pine, 
and hemlock. 


The terms of payment to be in cash within ten days after 
loading and no discount; and the lumber to be removed, 
within ninety days (C. T. R. Vol. 40, pp. 5301, 5302), and 
asked, 

“ Now, assuming the foregoing facts I am going to ask 
you first what was the fair market value of spruce No. 2 
clear and better on that date, to wit, July 30, 1919.” And 
the witness testified that the answer to that is that on some 


woods the freight rate more particularly affects the value 
at that point; that is, it would on delivered prices. For 
instance, from the Pacific Coast points where the spruce 
and fir came from, the delivered value would not be as 
much affected as would the prices of yellow pine where 
the freight rates are not grouped in as great a zone. In 
other words, freight rates from the Pacific Coast cover 
much greater area. He would say the freight rates from 
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the points that lie lias been asked about here might prac¬ 
tically be identical to the market because one could not 
tell just what the consuming market would be. The freight 
rate might be practically identical. (C. T. R. V61. 40, pp. 
5306, 5307.) 

The witness was asked whether he knows the fair market 
value of the different woods that have been called to the 
witness’ attention as of July 30, 1919, at the various points 
or where the woods were, and testified that he would sav 
so. (C. T. R. Vol. 40, pp. 5312, 5313.) 

The witness was asked what in his opinion was the fair 
market value on July 30. 1919, of 857,580 feet of fir No. 

2 clear and better at the Davton-Wright Plant, 
1731 graded as indicated in the hypothetical question put 

to witness, and the witness testified that he would 
say it would be from $30 to $40 a thousand. (C. T. R. Vol. 
40, p. 5317.) 

The witness was asked for his opinion as tq the fair 
market value of lots of lumber of certain amounts at vari¬ 
ous projects, and testified that 92,521 feet of fir No. 2 clear 
and better at the Fisher Body Company at Detroit, Michi¬ 
gan, $38 to $40 a thousand; 5,000 feet of fir at New Bruns¬ 
wick, New Jersey, $38 per thousand: 65,000 feet of fir No. 
2 clear or better at Grand Rapids, Michigan, $38 to $40 
per thousand: 285,000 feet of fir No. 2 clear and better at 
Ionia, Michigan, $38 to $40 per thousand; 115.000 feet of 
fir No. 2 clear and better at Waltham, Massachusetts, $40 
a thousand; 19,000 feet of fir No. 2 clear and better at 
Kokomo, Indiana. $38 per thousand: 1,300 at Sl elbyville, 
Indiana, and 4,084 feet at Noblesville, Indiana, $35 per 
thousand: 439,000 feet at Cleveland, Ohio, $38 to $40: 295,- 
000 feet at Springfield, Massachusetts, $39 to $40 per thou- 
thousand; about 33,000 feet at Jackson, Michigan, $3S per 
thousand: about 3,707,000 feet at Buffalo, New York, $38 
per thousand; about 4,800 feet of spruce No. 2 dlear and 
better, $36 to $38 per thousand, about 621,000 feet at Day- 
ton, $38 per thousand; about 872,000 feet at Detroit, $38 
per thousand; about 122,000 feet at Grand Rapids. $38 per 
thousand: about 131,000 feet at Ionia, Michigan, $38 per 
thousand: about 33,000 feet at Jackson, Michigan, $38 per 
thousand; about 443,000 feet at Waltham, Massachusetts, 
$39 to $40, about 135,000 feet at Detroit, Michigan, $38 per 

77—5238, 5239 
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thousand, about 20,000 feet at Cleveland, $3S, about 114,- 
000 feet at Springfield, Massachusetts, $39 to $40, about 
239,000 feet at Elizabeth, Xew Jersey, $38, about 4,000 feet 
at Richmond, Indiana, $35; about 10,000 feet at the 

1732 Waltham Body Company, Xew York, $38; about 

81,000 feet at Detroit, Michigan, $38. (C. T. R. Yol. 

40, pp. 5318-5323.) 

The fair market value of merchantable spruce graded un¬ 
der the terms of the hypothetical question as compared 
with the price of Xo. 2 clear and better at all of these points 
he would say would be $6 to $8 a thousand less; that it is 
hard to arrive at a market value of scrap lumber as one 
usually lias to do the best one can with it. He would say 
the fair market value of the scrap of the fir and spruce at 
these points would be enough to cover the freight charges; 
about $10 a thousand has been the custom. (C. T. R. Yol. 
40, p. 5323.) 

The fair market value as of July 30, 1919, of 3,000 feet 
of hemlock Xo. 2 common and better located at Long Island, 
Xew York, in his opinion, would be $20 to $25 per thousand; 
878,000 feet of hemlock at Dayton, $20 to $2S per thousand; 
059,000 feet of hemlock at Miamisburg, Ohio, $20 to $2S; 
459,000 feet at Detroit, about $20 to $27; 238,000 feet at 
Grand Rapids, about $20 to $27; about 24,000 feet at Ko¬ 
komo and 39,000 feet at Shelbyville, Indiana, about $20 to 
$28 per thousand. (C. T. R. Yol. 40, pp. 5323, 5324.) 

The fair market value of a similar quantity of yellow pine 
Xo. 2 common and better at these places would range along 
with the hemlock. (C. T. R. Yol. 40, p. 5324.) 

The fair market value of 75,000 feet of hemlock at Spring- 
field, Massachusetts would be $28 to $30 per thousand; 
about 10,000 feet of hemlock at Elizabeth, Xew Jersey; 
about $28 per thousand; about 12,500 feet of hemlock at 
Chicago, Illinois, $26 to $27 per thousand. (C. T. R. Yol. 
40, p. 5324.) 

Pine and hemlock would range along about the same basis 
of prices, the same value ai those points, in Xo. 2 common 
and better grade. (C. T. R. Yol. 40, pp. 5324, 5325.) 

A lot of approximately 2,800,000 feet of yellow 

1733 pine at Buffalo, in his opinion, would be $28 to $30 
per thousand. (C. T. R. Yol. 40, p. 5325.) 

Pine and hemlock culls would not have a change of value 
at different locations; they have about the same value. He 
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would say $10 to $12 a thousand would be a fair rharket 
value of culls, both pine and hemlock, and the location of 
the culls would not affect the price. (C. T. R. Vol. 40, p. 
5325.) 

There was a tendency of a rise in the market as he re- 
calls from April or May, 1919, on. The market value six 
or seven months after July, 1919, got entirely out of bounds, 
and just went to unknown points. The lumber went lout of 
bounds entirely and reached a point that no one ever ex¬ 
pected it to reach. He would say from August or Septem¬ 
ber, 1919, to the middle of the following year points were 
reached that no one ever had any idea of. The prices sky¬ 
rocketed to unknown points, to points that have nevdr been 
known. (C. T. R. Vol. 40, pp. 5325, 5326.) 

Upon cross-examination of counsel for plaintiff the wit¬ 
ness testified as follows: 

He has known the defendant Frank T. Sullivan a great 
number of years, probably ten or twelve years. Sullivan 
called him 44 Billy”. While he was employed in the Air 
Service and Sullivan was bidding for lumber Slullivan 
would address letters to him as “Dear Billv”. He worked 
for a number of years with the Great Southern Lumber 
Company, of which TV H. Sullivan, brother of defendant 
Frank T. Sullivan, is general manager. That company 
does business at Bogalnsa, Louisiana. (C. T. R. yol. 40, 
pp. 5326-5327.) 

His experience with the lumber market has largely been 
in the southern states. The prices of lumber in the south¬ 
ern states are lower than thev are in the northern 

* 

1734 states, but he has been selling southern woodfe in the 
north, largely. (C. T. R. Vol. 40, p. 5327.) | 

There was a tendency upwards in the price of lumber in 
April or May, 1919, as he recalls and it got very pronounced 
after that for the latter part of 1919 and early in 1920. 
The noticeable change in the rise came in August or Sep¬ 
tember 1919. He fixes the time when the change came on 
the general knowledge of what conditions were the latter 
part of August, 1919. It got stronger right along, and it 
was more evident the latter part of August than the early 
part. It continued to rise until approximately the middle 
of 1920, and then it started to slump off again. Just about 
in April, 1920, it had reached the highest point it bad ever 
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reached in the history of the world, so far as he knows. 
(C. T. R. Vol. 40, pp. 5328, 5329.) 

lie had heard in a general way the price that Frank T. 
Sullivan paid for the lumber when he went on the stand. 
He knew that Sullivan paid $38 for some of it. lie did not 
know what Sullivan had paid for the pine. (0. T. R. Vol. 
40, p. 5329.) 

At the time he testified he did not know that Sullivan in 
August, 1919, had sold approximately 525,000 feet of spruce, 
located at Elizabeth for $50 a thousand; nor that Sullivan 
in September, 1919, sold 35,254 feet at $85 a thousand, nor 
that in the month of 1 August, 1919, Sullivan sold to Berkev 

i '*• 7 t • 

and Gay some of the lumber from Detroit and Elizabeth 
at $85 a thousand; nor that during the month of September, 
1919, Sullivan sold to the Curtis Aeroplane Motor Com¬ 
pany some of the lumber at Buffalo for $120 a thousand. 
(C. T. R. Vol. 40, p. 5330.) 

1735 Xo. 2 Common and better is not a grade according 
to the rules of the Association. The grades of pine 
lumber are “A’“B and Better’', 44 C”, “Xo. 1 Com¬ 
mon”, “Xo. 2 Common”, “Xo. 3 Common”, in addition 
to rift and edged gTain. Xo. 1 Common is a grade higher 
than Xo. 2 Common, and “A”, “B” and 44 C” are all higher 
than that. When lumber is sold as Xo. 2 Common and bet¬ 
ter it means that you pay for it at a certain price, and 
evervthing goes in that will grade as high as Xo. 2 Com- 
moil. Xo. 2 Common is next to the lowest grade—Xo. 3 
and Xo. 4 are the onlv grades lower than that. The value 


of any particular lot of lumber sold as Xo. 2 Common and 
better would depend upon the amount of higher grades in 
the lot. (C. T. R. Vol. 40, pp. 5336, 5337.) 

Witness was shown invoices showing sales bv defendant 
Frank T. Sullivan, of Air Service Spruce lumber, dated 
August 26, 1919, and October 14, 1919, for 14,150 feet and 
15,000 feet respectively, sold at $120 per thousand and 
stated that was aeroplane spruce. That would mean 
straight grain and other requirements that would not be 
required commercially. 

The aeroplane spruce would be a different grade for that 
is a recognized grade that requires straight grain material 
and other perfect features that ordinary commercial lum¬ 
ber does not require. Asked whether he knew in placing a 
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valuation on the lumber that a lot of it was jaeroplane 
spruce, witness stated, if it was not lumber that] had been 
gone over lie would assume that some of it had sjome aero¬ 
plane lumber in it, unless it had already been rejected, and 
he does not know that it had been rejected. Aeroplane 
spruce was a special grade, and he could not say offhand 
just how much it would be worth separately, because the 
Government did not get anv of it. Tliev had to buv it and 

w « %/ j «■ 

sort it up, and had a lot of rejects to sell. | As near 

1736 as he could tell $1*20 a thousand was a fajr market 
value for it. (C. T. R. Vol. 40, pp. 5339, 5‘}40.) 

Witness was shown a number of invoices of defendant 
Frank T. Sullivan to his customers covering sonie of this 
lumber and asked whether there is anything on them to in¬ 
dicate any selection, and stated that it doesn’t show either 
way. 

The witness testified over the objections and exceptions 
of counsel for defendants that had he known aboir: particu¬ 
lar grades it would have affected what he said about the 
market value of the lumber. If he had known that more 
money could be secured for it he certainly would not 0. K. 
a lower price. Lumber is worth on the market what you 
can get for it; that is about the size of it. That is 
means by market value, the highest price it will se 
a given day. (C. T. R. Vol. 40, pp. 5339-5342.) j 

In No. 2 Clear and Better, there would be very (little ex- 
cept spruce airplane lumber in that. He does not know 
what percentage of the pine lumber was better than No. 2 
common. The difference in price between No. 1 'common 
and No. 2 common would depend on the items. The same 
relative difference won’t apply to all sizes, he would say it 
ranges from $5 to $10 a thousand on various sizes. C. T. 
R. Vol. 40, p. 5342.) 

Upon redirect examination by counsel for defendant 
Frank T. Sullivan, the witness testified as follows: 

1737 There are thousands of cars of lumber sold as 

No. 2 common and better everv vear. It is A combi- 

• * 

nation grade that is made up, because some mills Have not 
facilities for sorting and they.leave some better grades in 
there because they are not equipped to assort it as the larger 
operations are. There is a sort of ordinary percentage as 
between the better grades and the No. 2 common. In scll- 


what he 
11 for on 
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ins: that wav tliev give an estimate sometimes, but it is only 
an estimate of how much better grade it will run in the lot 
that is offered for sale. (C. T. R. Yol. 40, p. 5344.) 

1738 Thereupon- the testimony of Alexander D. McDon¬ 
ald, a witness called at the criminal trial was intro¬ 
duced in evidence by counsel for defendant Frank T. Sulli¬ 
van under the terms of the stipulation incorporated herein 
(R. Yol. 15, p. 1998), the witness having testified as fol¬ 
lows : 

He lives in Minneapolis, Minnesota, and has been there 
not quite three years. He is engaged in the wholesale and 
commission lumber business there dealing in West Coast 
lumber—fir, spruce and hemlock principally. (C. T. R. 
Yol. 40, pp. 5378, 5379.) 

Most of the fir iand spruce that comes to the eastern 
markets is from the west coast. The Sitka spruce and 
Douglas fir all come from the west coast. There is another 
variety of spruce that is grown in what we call the Inland 
Empire adjacent to or north of Spokane, that is called 
Englewood spruce, but very little of that is brought into 
this market. (C. T. R. Yol. 40, p. 5379.) 

He has been engaged in the lumber business practically 
twenty-five years, at Seattle, Salt Lake City, Minneapolis, 
Chicago and Portland, Oregon. At one time lie was con¬ 
nected with the Spruce Division of the United States Army. 
This was from July, 1918 until his discharge the last day 
of February, 1919. At the time he was connected with it, 
he was there as assistant manager of the sales department 
and after that as manager of the Commercial Lumber Sales 
Department of the Spruce Division United States Army 
and located at Portland, Oregon. (C. T. R. Yol. 40, pp. 
5379, 5380.) 

The spruce division was organized for the purpose of 
getting out airplane stock for the United States Govern¬ 
ment and the allies. It had charge in part of the cutting of 
the timber iand the manufacturing. The Govern- 

1739 ment maintained a mill, what they called a resaw 
plant at Yancouver, Washington. That was very 

clos£ to Portland. (C. T. R. Vol. 40, p. 5380.) 

During this same period he sold to any well-rated con¬ 
cern. on the usual lumber trade terms. That is, sold lum- 
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her produced by the Spruce Division to other lunlber con¬ 
cerns. During the period of his service the total sales 
were in the neighborhood of SO million feet and he would 
say perhaps 65% of it was spruce and the balance was very 
largely fir. There was a very small per cent of Port Or- 
ford cedar. (C. T. R. Vol. 40, pp. 5380, 53S1.) 

Fir is not used in airplanes now. It was used {hen only 
in an experimental way. He thinks it was not for 
factory. It was never used in actual production in 
that he knows of. Of the SO million feet of sprue 
cedar that was disposed of during his connection 


spruce division, about 50 million feet had been disposed of 


nd satis- 
quantity 
fir and 
with the 


feet was 
ol. 40, p. 


ard—not 
the earlv 


prior to February, 1919, and the other 30 million 
disposed of subsequently in one lot. (C. T. R. V 
5381.) 

The trend of the market between the middle of February 
1919, and the 30th of July, 1919, was slightly upw 
to anv great extent. The rise began appreciablv 
fall of 1919. (C. T. R. Vol. 40, p.o3S2.) ' j 

Thereupon, the witness testified as follows u[pon pre¬ 
liminary examination by counsel for plaintiff: 

The price of lumber was not rising continuously from 
April until September to the best of his recollecjion. He 
cannot say that he has refreshed his recollectioii on that 
subject. Immediately following the Armistice tjie prices 
of all commodities did not slump—not the lumber that they 
had for disposal. (C. T. R. Vol. 40, p. 5383.) 

Spruce lumber is ordinarily sold on the market. He is 
familiar with the market value of it. (C. T. R. Vol. 40, 
p. 5383.) 

1740 The witness was asked if he knows that the market 
value of spruce lumber slumped after the Armistice 
and stated not in the ordinary run of commercia 
not that he recalls. (C. T. R. Vol. 40, pp. 5383-5; 

The market was inactive for sometime after the Armis¬ 
tice and beginning April and May he remembers there was 
a slight advance in all commodities, particularly iiji lumber. 
(C. T. R. Vol. 40, p. 5384.) 

The witness was asked if he does not remembeit that the 
sharp rise came with the month of July and then it began 
rising $2.00 and $3.00 a thousand by the week along in 


lumber; 
384.) 
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.Tulv, and testified that he does not remember such a rise— 
his opinion is that that did not begin until August some¬ 
time. He was selling this spruce lumber in Chicago at the 
time and was keeping posted on the market only as it af¬ 
fected the sales of the product they had which was this 
same Government stuff. (C. T. E. Yol. 40, pp. 5384-5385.) 

He kept posted on the lumber market as to spruce lum¬ 
ber in a general wav, that is bv general wav lie means that 
in his connection in Chicago his duties were to sell lumber. 
However, the lumber they had to sell, as lie mentioned be¬ 
fore, was this same Government lumber that had been sold 
which was now reselling. He sold 50 million feet prior to 
February and 30 million feet in February. After he sold 
the 30 million feet in February, he would sav that he sold 
three or four million feet in one lot. He means it all came 
from one place, but it was sold to various people. It was 
sold from the middle of March, 1919, until the middle of 
July. (C. T. E. Yol. 40, pp. 5385, 5386.) 

He was keeping posted on the market price of the spruce 
lumber. Those sales that were made in that period 
1741 were made ordinarily in competition with other 
spruce prices, so far as this particular lumber would 
go. This lumber that thev were interested in selling in 
Chicago in March and July was the same lumber that had 
been sold to this one concern in February. Thev had 

+ 9 

bought this lumber from the Government—that is the 30 
million feet, and he afterwards accepted a position with the 
company that bought that and went to Chicago to dispose 
of it, or part of it. That company was reselling it. That 
was the Willapa Lumber Company. He remained with 
them above five months. He was selling spruce lumber 
when he was with them. (C. T. E. Yol. 40, p. 5386.) 


Thereupon counsel for defendant Frank T. Sullivan re¬ 
sumed the examination, the witness testifying as follows: 

This sale of 30 million feet of spruce to the Willapa Lum¬ 
ber Company was about the middle of February, 1919, the 
price being $18.10 per thousand at the mill at Vancouver, 
Washington. The difference between the freight rate from 
Vancouver to eastern points is 75^ to 78<h (C. T. E. Yol. 

40, p. 5387.) 

That would amount to about $20 per thousand feet, (C. 
T. E, Yol. 40, p. 5388.) 
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Before he made the sale of the 30 million feet to the Wil- 
lapa Lumber Company he advertised for bids for the sale 
of the same lumber. That was in January, 1919. The 30 
million feet to the Willapa Lumber Company would be 
largely clear; he should say 90 per cent or a little better. 
When he says “clear” that means free from practically 
all defects, in the commercial acceptance of that. (C. T. R. 
Vol. 40, p. 5388.) 

Of the 30 million feet that he has been talking* about it 
runs about the proportion of G5 per cent of spruce to per¬ 
haps 30 per cent of fir and somewhere in the neigh- 
1742 borhood of 5% Port Orford cedar. (C. T. TL Vol. 
40, p. 5389.) | 

Upon cross examination by counsel for the plaintiff, the 
witness testified as follows: 

He was stationed at Portland during the war. He knows 
a concern there, the Sullivan Lumber Company. Frank A- 

- is the president of the company. He has just met 

defendant Frank T. Sullivan. He never met Sullivan 
until recently. He was working for the Government 
in the selling of spruce lumber and was discharged Feb¬ 
ruary 28, 1919, and then went to work at Chicago for the 
Willapa Lumber Company. (C. T. P. Vol. 40. p. 5389.) 

The Willapa Lumber Company bought that 30 million 
feet in the middle of February, from the United States 
Spruce Corporation. He negotiated part of the sale and 
it was afterwards finished up by the officers of the Spruce 
Corporation. He brought the parties together. lie nego¬ 
tiated the sale. After he went with the Willapa Lumber 
Companv he sold the same lumber. (C. T. R. Vol. 40, p. 
5390.) 

lie resold some of this verv same lumber in carload lots 

* 

on various terms. Some amounts were sold sight draft 


bill of lading, some on what they call open terms—+2%, 15 
days. (C. T. R. Vol. 40, pp. 5390, 5391.) 

The Willapa Lumber Company bought this lumber under 
terms whereby they were to pay for the lumber as loaded 
from the Government plant at Vancouver. 4 LAs loaded 
out” means when the invoices were sent. They $id not 
have a man there to turn over the currency just as soon as 
the car was loaded. They turned over the invoices, i (C. T. 
R. Vol. 40, p. 5391.) 
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Ho arrived at Chicago about the 20th of March and sold 
the lumber probably ten days after that. (C. T. R. Vol. 
40, p. 5391.) 


The witness was asked whether he knows the 
1743 terms of any'sale that was made in July, and testi¬ 
fied that he could not specify any particular transac¬ 
tion. He does not know the price at which the company 
for whom he was working was selling this lumber in July. 
He cannot recall that offhand what the market price of 
spruce lumber was in July. (0. T. R. Vol. 40, p. 5392.) 

He had severed connections with his firm about the 1st 
of August. He cannot remember some of the last sales he 
made before he left the firm. He does not remember any 
particular individual sale. (C. T. R. Vol. 40, p. 5393.) 

The witness was asked as to whether he can remember 
the names of anv of the customers that he sold to and stated 
that the Babcock Lumber Company of Pittsburgh was one. 
They were sold sometime during the period between March 
15th and the end of July. He could not say just when. 
He sold them varying quantities, sometimes a car and some¬ 
times there were two or three cars. He does not remember 
the price they paid. He does not remember the particu¬ 
lar stuff that they bought at that time. (C. T. R. Vol. 40, 
p. 5393.) 


Thereupon the testimony of Cornelius F. Sulli- 
1744 van, a witness called at the criminal trial, was in¬ 
troduced in evidence bv counsel for defendant Frank 
T. Sullivan, under the terms of the stipulation incorpo¬ 
rated herein (R. Vol. 15, p. 1998), the witness having testi¬ 
fied as follows: 

He lives in Buffalo and has lived there for fortv-four 
years. He is engaged in the wholesale lumber business 
.and has been so engaged for twenty years. He has been 
engaged in business for himself for ten years, and prior to 
that time was engaged mostly in a sales capacity. He is 
not related to defendant Frank T. Sullivan in anv wav, 
nor connected in business with him in any way, nor ever 
has been. (C. T. R. Vol. 40, pp. 5400, 5401.) 

He has dealt principally in Pacific Coast woods, spruce, 
fir, hemlock, from the Pacific Coast, and pine. Today most 
of the spruce and!fir in the eastern markets comes from 
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Oregon and Washington, and has come from these places in 
the last six or eight years. The better fir and spruce comes 
from Oregon. At one time he was connected with the Sales 
Department of the Spruce Production Division of the United 
States Army, stationed at Portland, this being during Aug¬ 
ust 15,1918, to February 17,1919, and in this capacity 
1745 became acquainted with the sales which were made by 
the Air Service Corporation. (C. T. R. Yol. 40, pp. 
5401, 5402.) 

The trend of the market prices in fir and spruce in the 
eastern market from January, 1919, to July, 1919, was not 
advancing. After July 30, 1919, the trend was sligjhtly up¬ 
ward until the fall of 1919, when the advances were more 
rapid: he would say sky-rocketing, and that continued until 
August, 1920, when there was a rapid drop. (C. TJ R. Yol. 
40, pp. 5402, 5403.) i 

In the fall of 1918, when he was in the Air Service he saw 
some of the softwood stored at the Curtis Plant at Buffalo. 
He would say that the lumber was not piled. It was heaped 
all sizes together. The lumber would deteriorate when it 
was piled that way. It is not as salable as though it were 
piled in a lumber way. Deterioration is caused by lumber 
not being properlv piled, so it can get air. (C. T. R. Yol. 
40, pp. 5402, 5403.) 

He knows what the market value of spruce, fir, pine and 
hemlock was on July 30, 1919. (C. T. R. Yol. 40, p. 5403.) 

Y if ness was asked the hypothetical question set out in the 
testimony of witness Farnum, and, assuming that the fir was 
located at Yew Brunswick, New Jersey, Dayton. Ohio, 
Detroit. Michigan. Grand Rapids, Michigan. Ionia. Mich¬ 
igan, Waltham, Massachusetts, Kokomo, Indiana. Shelby- 
ville, Indiana, Nobelsville, Indiana, Cleveland, Ohio, 
Springfield, Massachusetts, Elizabeth, New Jersey, 
1740 Wheeling. West Virgina, and the balance ot it ap¬ 
proximately 3,700,000 feet at Buffalo, New York, 
testified that there would be a distinction in price, between 
the different points but. not very big, due to the difference 
in freight rates, the difference being about $2 to 84|a thou¬ 
sand. In Detroit it would probably be $4 a thousand less 
than points in New Jersey. The difference in freight rates 
from the Pacific Coast to these various points would differ 
from $2 to $4 according to the location of the point with 
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reference to the Pacific Coast. (C. T. E. Vol. 40, pp. 5404, 
5405.) 

The price would depend upon supply and demand to some 
extent. He does not know the thirty-nine places where the 
lumber was located: The only place where he saw the the 
lumber was at Curtis Plant at Buffalo. (C. T. 1\. Vol. 40, 
p. 5406.) 

He knows the market value of hr or spruce at Elizabeth. 
\s of July 30, 1910, Xo. 2 clear and better would have a 
higher price than common. He was not there at the tune. 
He does not recall any sales made there at that time. He 
knew what the lumber was selling for at the Pacific Coast 
and the freight rate and other particulars. The price is 
figured by taking the price at the Coast and add the freight 
rates. That is the! only way to figure market price. He 
could tell the approximate market value at these points in 
July 30, 1919. (Ci T. R. Vol. 40, pp. 5407, 540S.) 

He does not know what the supply and demand was at 
that time The fair market value of fir Xo. 2 clear and bet¬ 
ter on July 30. 1919, at the points indicated was from $38 
to $40 per thousand; the fair market value of spruce No. 2 
clear and better at these points are about the same, the 
fair market value of merchantable spruce at these points 
about $10 less: the fair market value of merchant- 
1747 able fir about tlie same; $10 less for No. 2 clear and 
better, scrap fir and spruce $8 to $10 per thousand, 
the fair market value of yellow pine Xo. 2 common and 
better $23 to $25 per thousand; the fair market value of 
hemlock Xo. 2 common and better about the same, the fair 
market value of culls, both pine and hemlock $8 to $10 per 
thousand. (C. T. R. Vol. 40, pp. 5409, 5410.) 

Upon cross-examination by counsel for plaintiff the wit¬ 
ness testified as follows: 


He worked for the Government in the sale of spruce from 
about August 17, 1918, to February 17, 1919, and then went 
to Buffalo and back to his own business to work for himself 
in the wholesale lumber business. (C. T. R. Vol. 40, pp. 
5410, 5411.) 

He did not buy any of the Government lumber from 
Frank T. Sullivan, and did not handle any of it. (C. T. R. 
Vol. 40, p. 5411.) 
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The prices that he has given here are wholesale pjrices in 
carload lots or more He cannot recall any particular sales 
like that in July, 1919. It is a long time ago. He c^oes not 
recall a particular sale in August, 1919. He bought] fir and 
spruce from mills on the coast. They do not buy in Buffalo, 
they sell in Buffalo. He does not recall the price they sold 
for. He just does not recall to whom he sold in September 
1919. He cannot recall the name of one person to whom he 
sold in September, 1919. That is four or five years ago. 
He does not recall any one to whom he sold lumber in 
August, 1919, or July, the exact price of the sale in August, 
1919. lie sold pine lumber in July, 1919, but he does not 
recollect the price nor the person to whom he sold it to. 
His books would show the prices. He has not the books 
here. (C. T. R. Vol. 40, pp. 5411-5413.) 

He used as a basis for the prices testified 
1748 to the price that the Government sold the 32,p00,000 
feet to the Willoughby Lumber Company in $eptem- 
ber, 1919; that was $18.10 per thousand. That is tjie way 
he arrived at it. That is the basis for his computation for 
July, 1919, after adding the freight rate. He remembers 
the prices paid for the lumber. He won’t say that he looked 
at his records before coming here to testify, but he won't 
say that he did not. (C. T. R. Vol. 40, p. 5414.) 

Had he known that in August, 1919, Sullivan sold about 
500,910 feet of spruce and fir to the American Piano Com¬ 
pany at $50 a thousand: that in August, 1919, he sold to 
Berkey & Gay 72,000 feet of spruce and fir at $65 a thou¬ 
sand; that in September, 1919, lie sold 281,000 feet to the 
Curtis Airplane and Lumber Company of select stuff at 
$120 a thousand; that in October, 1919, lie sold to the Fisher 
Body Company spruce and fir at $58, $48 and $46 peir thou¬ 
sand; that in October, 1919, he sold Maclin Hbling 184,000 
feet of pine classified as culls at $42 a thousand, 107,000 
feet at $43 and $44 a thousand, he does not think that those 
prices would have influenced his opinion as to value. (C. 
T. R. Vol. 40, p. 5414.) 

Lpon redirect examination by counsel for defendant 
Frank T. Sullivan, the witness testified as follows: j 

Those prices would not have changed his opinion tjecause 
they were set about that time, and the prices had changed 


i 
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later on. The upw'ard tendency had set in after July 30, 
1919. (C. T. R. Vol. 40, p. 5416.) 

Upon recross examination by counsel for plaintiff, the 
witness testilied as follows: 


lie would not sav there was very much of a raise 
1749 in price between July 30 and August 16, 1919; nor 
to September 20, 1919 It was advancing but he 
could not <>ive the exact amount in dollars nor how much 

V? 


it advanced. He cannot answer as to fifteen days live years 
ago, but the value on July 30, 1919, was $38 per thousand 
and after that the market advanced. There was not an ad¬ 
vance of two or three hundred per cent in a short space of 
time, not in a few days, but in the course of two, three or 
four months it advanced more than that. He cannot an¬ 
swer to what per cent it advanced between July 30th and 
September 10th. (C. T. R. Vol. 40, pp. 5416-5418.) 


Upon further redirect examination by counsel for defend¬ 
ant Frank T. Sullivan, the witness testified as follows: 


In the course of a year from July 30, 1919, the price ad¬ 
vanced more than two hundred per cent. In the fall of 
1919, it was a runaway market as the lumbermen call it. 
In order to make a fair comparison of the value of the re¬ 
sales one would have to know whether the lumber was sold 
on the same grading on which it was purchased or whether 
it was selected stock. (C. T. R. Vol. 40, p. 5418.) 


177)0 Thereupon the testimony of Harry L. Abbott, a 
witness called at the criminal trial, was introduced 
in evidence, by counsel for defendant Frank T. Sullivan, 
under the terms of the* stipulation incorporated herein (R. 
Vol. 14, p. 1998), the witness having testified as follows: 

He has lived in Buffalo for twentv-five vears, and is eu- 
gaged in the hardwood lumber business connected with the 
Atlantic Lumber Company. He has been with this company 
for upwards of twenty years, and for the last ten years 
has been vice president. Prior to that time he was sales¬ 
man and a manufacturer for this company. He manufac¬ 
tured lumber in Kentucky, Buffalo and Cincinnati. (C. T. 
R. Vol. 40, pp. 5420. 5421.) His companv had a business 
of 80,000,000 to 100,000,000 feet a year. (C. T. R. Vol. 40, 
p. 5421.) 
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The fair market value of approximately 1,300,000 feet 
of walnut graded as No. 2 common and/or better on April 
28, 1920, was $100 to $110 per thousand; the fair market 
value of walnut lumber amounting to approximately’ 1,992,- 
000 feet at Dayton, Ohio, $100 to $110 per thousand; about 
100,000 feet at Detroit and 32,000 feet at Owensboro, $100 
to $110; 66,000 feet of ash of the same grade at Buffalo, 
$55 to $60 per thousand; 40,000 feet of elm of the same 
grade at Grand Rapids, $55 to $60; 107,000 feet of ma¬ 
hogany of the same grade at Buffalo, $110 to $115: 63,000 
feet of birch of the same grade at Buffalo $55 to 860 per 
thousand; 45,000 feet of cherry of the same grade at Buf¬ 
falo, $80 to $85 per thousand; about 260,000 feet of cherry 
of the same grade at Dayton, $80 to $85; 79,000 feet of 
cherry of the same grade at Newark, Ohio, $80 to $85. (C. 
T. R. Yol. 40, pp. 5426-5428.) 

The fair market value on April 28,1920 of the culljs or re¬ 
jects of lumber below the grade of No. 2 common would be 
$20 per thousand. (0. T. R. Yol. 40, p. 5428.) 

1751 Upon cross examination by counsel for the plain¬ 
tiff, the witness testified as follows: 


He has known defendant Frank T. Sullivan for twenty 
vears, as he knows anv other lumber man in Buffalo. He 
has not known Sullivan intimatclv. (C. T. R. YoL 40, p. 
5428.) 

The prices that he gave are wholesale prices based upon 
shipments of large quantities. (O. T. R. Yol. 40, p. 542S.) 

It would make a difference in prices if lie were selling 
smaller quantities, say carload lots. The difference would 
depend on the specials that the customer required. It 
would make a difference of 15 to 20 per cent in some cases 
more in small lots. (C. T. R. Yol. 40, p. 5429.) 

Prices advanced in his line so far as his business was 


concerned up to the fall of 1920. After April, 1920, in some 
cases it advanced 50 per cent. This occurred in th^ cases 
of quartered oak, cherry and walnut. He does not| mean 
walnut. (C. T. R. Yol. 40, pp. 5429, 5430.) 

Walnut advanced considerablv, but he could not sav ex- 
actly how much. In the better grades it advanced 20 per 
cent or more. Walnut firsts and seconds in April! 1920, 
were worth $170 per thousand. That is the retail | price. 
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Xo. 1 common walnut was worth around $90 to $110 per 
thousand depending on certain conditions; Xo. 2 common 
was worth from $60 to $70 per thousand. (C. T. R. Yol. 
40, pp. 5429, 5430.) 

He saw the lumber at Buffalo, but did not see the lum¬ 
ber at Dayton. Lumber at Buffalo was fair, just an ordi¬ 
nary grade of walnut Xo. 3 common, lie meant ordinary 
log run with Xo. 3 common. He could not sav how much 
of it was Xo. 3 common. There were firsts and seconds 
in the lumber; he kvould estimate it from 10 to 15 per cent. 
Tiie Xo. 1 common consisted of about 30 to 40 per cent; Xo. 
2 common consisted of 30 per cent, and the balance was 
Xo. 3 common. (C. T. R. Yol. 40, pp. 5431, 5432.) 
1752 It would not change his opinion as to the value that 
he has placed on the lumber if he know that the Mad¬ 
dox 'fable Company on June 11, 1920, entered into a con¬ 
tract with Frank T. Sullivan for three carloads of mahog¬ 
any at $300 per thousand. It would not change his opinion 
as that was an exceptional sale, sold at inflated prices, lie 
knows it was an exceptional sale from his experience in han¬ 
dling mahogany. (C. T. R. Yol. 40, p. 5432.) 

He knows nothing about this particular sale. He has sold 
lumber to the Xational Casket Company. It has not been 
his experience to sell lumber to the Xational Casket Com- 
pany “as is”. They demand a verv high grade of lumber. 
(C.T. R. Yol. 40, p*5433.) 

Ilis opinion would not be affected if he knew that the Xa¬ 
tional Casket Company in June, 1920, bought 160,000 feet 
of this lumber at $225 per thousand from Frank T. Sul¬ 
livan. He would consider that one of the high spots in the 
market. It would not change his ideas as to the normal 
value of lumber if it should develop that practically all of 
the lumber was sold by Sullivan at exceeding $200 per thou¬ 
sand. He would say this resulted from good salesmanship. 
He would not say that it was exceptional lumber. (C. T. 
R. Yol. 40, pp. 5433, 5434.) 

He never dealt with the American Wood Rim Company 
and knows nothing about them. He does some business 


with the Xational Casket Company. (C. T. R. Yol. 40, p. 
5434.) 

It would not change his opinion if he had known that on 
June 7, 1920, the American Wood Rim Company purchased 
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about 2,500,000 feet of tliis lumber from S'ullivaii at $200 
per thousand for No. 2 common and better and 10j],000 feet 
of No. 3 and better, what he terms as rejects. (C. T. R. 
Vol. 40, pp. 5434, 5435.) 

1753 It would not have changed his opinion if he knew 
that on May 14,1920, the American Wood tiim Com¬ 
pany purchased from Sullivan 1,000,000 feet of i;his lum¬ 
ber, No. 2 common and/or better for $200 per thousand 
and all culls and rejects or lumber below grade Np. 2 com¬ 
mon at $100 per thousand. (C. T. R. Yol. 40, p. 5435.) 

It would not have changed his opinion if he had known 
that Henry C. Stillwell & Sons purchased 11,945 feet of 
mahoganv lumber from Sullivan at $325 per thousand. (C. 
T. R. Vol 40, pp. 5435, 5436.) j 

It would not change his opinion as to the valuje of the 
lumber if he had known that the Curtiss Airplane |& Motor 
Company had purchased over 20,000 feet of lumber from 
Sullivan at $250 and $300 per thousand. (C. T. R. Vol. 40, 
p. 5436.) 

It would not have changed his opinion as to the value of 
the lumber if he had found out that this lumber wljich was 
purchased in April, 1920, was sold shortly thereafter by 
Sullivan in the period of a few months, and upon resale 
brought 100 per cent more than was paid for it, Sullivan 
having paid $115 per thousand for same. (C. T. R. Vol. 40, 
p. 5436.) . | 

Ills estimate would be that if $115 was paid by Sullivan 
for this lumber that too much was paid for it, aild if as 
much as $25 per thousand was paid by Sullivan for the 
culls, which were resold for $100 per thousand, that the $25 
was too much. (C. T. R. Vol. 40, p. 5436.) 

Upon redirect examination by counsel for defendant 
Frank T. Sullivan, the witness testified as follows: 

The reason these resale prices would not affect his opin¬ 
ion as to the value of this lumber on April 28, 1920, jis that 
inflated values are one question and normal values ^ire an¬ 
other. The value of No. 3 common lumber has never been 
over $20 to $25 per thousand. The No. 2 common 

1754 and better lumber would not contain to exceed, in 
almost any lumber, 10 to 15 per cent of onps and 

78—5238, 5239 
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twos, varying anywhere from 50 to GO per cent of No. 2 
common and anywhere from 40 to 50 per cent No. 3 com¬ 
mon. The reason he has for saying this lumber was sold 
at inflated prices is that No. 2 common cherry, for example, 
is worth about $35 £er thousand, No. 1 common about $90, 
ones and twos around $140, on the normal prices of lumber, 
and in looking over such a bunch of lumber it would be very 
difficult for anyone to state just how much No. 3 common 
there was in the bunch, how much No. 2 common and how 
much No. 1 common. A lumber man would base his opinion 
on his experience as to how that would turn out. (C. T. R. 
Yol. 40, p. 5437.) 

Upon recross-examination by counsel for plaintiff, the 
witness testified as follows: 

lie was testifying as to normal prices, and was not tes¬ 
tifying as to inflated market prices. (C. T. R. Yol. 40, p. 
5438 .) 


Thereupon the testimony of Gabriel Elias, a witness 
called at the criminal trial, was introduced in evidence by 
counsel for defendant Frank T. Sullivan under the terms 
of the stipulation incorporated herein (R. Yol. 15, p. 1998), 
the witness having testified as follows: 

lie has lived in Buffalo since 1877, and has been engaged 
in wholesale and retail lumber at Buffalo, largelv hardwood 
through those years. He also buys and sells some of the 
soft woods. He worked for the Cameron Coal and Lumber 
('ompany, and then went into business for himself under 
the name of G. Elias and Brother. In recent years they 
sold from 150,000,000 to 200,000,000 feet of lumber a year. 
(C. T. R. Yol. 41, pp. 5440, 5441.) 

He has known defendant Frank T. Sullivan for twenty- 
five years. 1 During that time Sullivan has been en- 
1755 gaged largely in hardwood lumber business at Buf¬ 
falo as far as he knows. His acquaintance with Sul¬ 
livan has been entirely of a business nature. Sullivan was 
a competitor of his and he has purchased from and sold to 
Sullivan lumber. He has known Sullivan also socially. (C. 
T. R. Yol. 41, p. 5441.) 

He knows Sullivan's general character and reputation 
for honesty and integrity in Buffalo; it is good. (C. T. R. 
Yol. 41, pp. 5441, 5442.) 
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He knows the market value of hardwood lumber in¬ 
cluding mahogany, cherrv and white ash on April 2S, 1920. 
(C. T. R. Vol. 41, p. 5442.) 

His lirm bid on 800,000 feet of walnut that was sold by 
the Government at Davton in November, 1921. He saw 
lumber stored at Buffalo which Sullivan purchased. (C. T. 
R. Yol. 41, pp. 5442, 5443.) 

The fair market value on April 28,1920, of approximately 
1,300,000 feet of walnut, graded as No. 2 common and bet¬ 
ter at Buffalo amounted to $93 to $95 a thousand; the fair 
market value at that time of 1,992,000 feet of walnut of the 
same grade at Dayton was not worth quite as much, prob¬ 
ably $90 a thousand; the fair market value of 100,000 feet 
of walnut at Detroit, Michigan and 32,000 feet of walnut 
at Owensboro of the same grade and as of that dafe would 
amount to $93 to $95 a thousand for that at Detroit the 
same as that at Buffalo and not over $90 per thousand for 
that at Kentucky; 66,000 feet of ash at Buffalo of the same 
grade would be $80 per thousand; 40,000 feet of elm of the 
same grade at Grand Rapids would be $45 a thousand; 
107,000 feet of mahogany of the same grade at Buffalo 
would be worth ten cents a foot, or $100 a thousand, No. 2 
common and better; 63,000 feet of birch at Buffalo, would 
be worth $70 a thousand, No. 2 common and better at that 
time; 45,000 feet of cherry of the same grade at Buf- 
1756 falo at that time would be worth $80 a thousand; 

260,000 feet of cherrv of the same grade at Davton 
would be worth $80 a thousand; 79,000 feet of cherry of the 
same grade at Newark, Ohio, would be worth $72 to $79 a 
thousand. (C. T. R. Vol. 41, pp. 5445,-5447.) 

The fair market value on April 28, 1920, of culls and re¬ 
jects of lumber below the grade of No. 2 common and bet¬ 
ter would be about $18 a thousand. (C. T. R. V6l. 41, p. 
5447.) j 

His concern builds aeroplanes and has been engaged in 
that business for five years. (O. T. R. Vol. 41, p. 5447.) 

Upon cross-examination by counsel for plaintiff! the wit¬ 
ness testified as follows: 

He would say that he is a friend of defendant I^rank T. 
Sullivan. He bought some of this hardwood from Sullivan 
at times, little lots for purposes that they needed in the 
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factory, for aeroplane and other work. They bought both 
hardwood and softwood. They did not buy very much 
hardwood, but occasionally they bought a lot or two, se¬ 
lected; that is a wagonload or a truckload. He bought 
aeroplane spruce clear straight grain stuff, certain widths, 
certain lengths and certain thicknesses—selected, from 
Sullivan and they bought some mahogany and some wal¬ 
nut from Sullivan. He does not remember how much ma¬ 


hogany was purchased from Sullivan, nor does he remem¬ 
ber how much he paid Sullivan for the mahogany, but they 
paid what it was worth. Tie bought a wagonload or truck- 
load of walnut from Sullivan occasionally and paid as high 
as $150 to $100 per thousand or sometimes $170 for walnut 
selected stock. (C. T. R. Vol. 41, pp. 544b, 5449.) 

On April 28, 1920, lie said that walnut was worth $93 to 
$95 a thousand, as it[ ran Xo. 2 common and better. Xo. 2 
common and better is graded in practically three 
1757 grades, commercial grading; Xo. 2 Common, Xo. 1 
common and tirsts and seconds. There has been no 
grade of selects for the last ten years. Xo. 2 common is 
a distinct grade and X"o. 1 common is a distinct grade and 
tirsts and seconds are a distinct grade. Xo. 2 common and 
better he understands to be everything that one gets above 
Xo. 2 common. It means log run, with the culls and re¬ 
jected stuff omitted. (C. T. R. Vol. 41, p. 5449.) 

He was giving the market value of log run Xo. 2 common 
and better. The lumber at Buffalo he said was Xo. 2 com¬ 
mon and better. It was practically log run. By that he 
means that it is the run of the log with the mill culls out. 
He means all sizes that will grade Xo. 2 common and bet¬ 
ter that a log will cut with the mill culls omitted. (C. T. R. 
Vol. 41, p. 5450.) 

He does not know that that lumber was purchased under 
special specifications, and he does not know that it was 
wider and longer than ordinary commercial lumber. He 
saw a lot of it that was there five inches, six inches and 
seven inches wide, firsts and seconds were there and No. 
1 common was there. (C. T. R. Vol. 41, pp. 5450, 5451.) 

When he put a valuation of from $90 to $95 a thousand 
on lumber he did not know that in the request for the clear¬ 
ance of that lumber that walnut lumber was listed at the 
market value of $310 per thousand. (C. T. R. Vol. 41 p. 
5451.) 
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He heard of some of the sales that Sullivan inhde. He 
heard that Sullivan made various sales to the American 
Wood Kim Company. It was made perhaps thirty days 
after Sullivan bought the lumber. He sold that lumber to 
the American Wood Kim Company for a good big price, lie 
does not know exactly. He does not know what Sullivan 
got for it. (C. T. K. Vol. 41, p. 5452.) 

1758 His opinion of the normal value of that lumber 
would not have been affected if he had known that 

Sullivan sold 2,500,000 feet of that lumber to the American 
Wood Kim Company for $200 a thousand, No. 2 common 
and better and $100 a thousand for the rejects. By normal 
value he means value that was not inflated. He mehns mar¬ 
ket value; the value of lumber that you would go out and 
buv or anv other reasonable man would go out and buy. 
He would not think that the American Wood Kim Company 
are competent buyers. (C. T. K. Vol. 41, p. 5453.) 

He considers the buyers of the National Casket Company 
as competent. He knows nothing about the sale by Sulli¬ 
van to the National Casket Company. (C. T. K. Vol. 41, 
p. 5443.) 

He does not think that his opinion as to the valuation 
given bv him would have been affected had he kmbwn that 
within less than thirty days after Sullivan purchased this 
lumber Sullivan sold to the National Casket Company 
160,000 feet of this walnut lumber “as is” for $225 per 
thousand. (C. T. K. Vol. 41, pp. ,5453, 5454.) 

He heard about the sale by Sullivan to the Maddox 
Table Company, but he heard that Sullivan sold it for a 
good price. He knew that Sullivan sold about 47^000 feet 
of that lumber to the Maddox Table Company. jHe does 
not know the price that Sullivan obtained in the! sale of 
same. His opinion given as to the valuation of that lumber 
would not have been affected had he known that Sullivan 
sold that lumber for $300 a thousand on June 23, 1920. (C. 
T. K. Vol. 41, p. 5454.) 

His opinion would not have been affected a panicle had 
he known that Sullivan sold approximately 10,000 feet of 
white ash to the Buffalo Body Company on June 4,1920 for 
$300 a thousand. (C. T. R. Vol. 41, p. 5454.) 

His opinion as to valuation would not have been 

1759 affected had he known that Sullivan sold to the Cur¬ 
tiss Airplane and Motor Company approximately 

/ \ 
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10,000 feet for $250 a thousand on May 12, 1920, within 
less than a month after Sullivan purchased it. (C. T. R. 
Vol. 41, pp. o4o4, o4oo.) 

The witness was shown invoices of Sullivan covering 
sales to l 1 . Kurtzman & Fompany and Henry C. Stoul and 
Sons, Inc., (C. T. R. Vol. 41, pp. 5456, 5457), the said in¬ 
voices being as follows: 


Sold to (\ Kurtzmann & Go., 526 Niagara St., Buffalo, 


N. Y. Shipped to-, via truck. Terms Contra Account. 


2254 ft. 4 4" (iood Mahogany Lumber at $275 Per 

M..$889.35 

3442 ft. 4 4" Hood Black Walnut at $200.00 Per M 688.40 


$1577.75” 


“September 21. 1920. Sold to Henry C. Stoul & Sons, 
Inc*., Buffalo, N. Y. via truck. Terms: Net cash upon re¬ 
ceipt of invoice and Government piece tally. 

14.309'4 4" Mahogany (a $325.00 Per M ft. .4650.43 

“Price: F. O. B. vour truck. No. Elmwood Ave. Yard, 


Buffalo, N. Y. 

‘‘Grade: ‘As is'—Inspection and tally final at loading 
point.” 

His opinion as to price would not have been affected had 
he known that the sale by Sullivan to Kurtzman was made 


“as is” without anv selected sizes at $225 a thousand. (C. 
T. R. Vol. 41, p. 5447.) 

When the invoices say “good walnut” that means firsts 
and seconds. By “as is” is meant that it is probably put 
up in some particular pile as good walnut. Any reasonable 
man would understand that good walnut means good 
1760 firsts and good seconds. (C. T. B. Vol. 41, pp. 5457, 
5458.) 

From what he knows of Henry Stoul & Sons their pur¬ 
chase consisted of selected stock. From what tliev bought 
of him he knows that this firm alwavs bought clear lumber. 
He does not know whether Stoul purchased selected stuff. 
(C. T. R. Vol. 41, p. 5458.) 

Had he known that Stoul had paid Sullivan that price 
his opinion as to valuation would not have been affected. 
(C. T. R. Vol. 41, p. 5459.) 
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Had lie known that Sullivan sold to the Batavia, X. Y. 
Wood Working Company, approximately 18,00Q feet of 
mahogany at $250 per thousand his opinon as to price would 
not have been affected as lie would not know whjat grade 
they got or anything else. (C. T. E. Vol. 41, p. 5459.) 

He does not know anything about the sale of Sullivan to 
the Pennsylvania Furniture Company. Had he knbwn that 
Sullivan sold to the Pennsylvania Furniture Company ap¬ 
proximately 115,000 feet of walnut at $200 per thousand, 
this would not have affected his opinion as to price. (C. T. 
E. Vol. 41, p. 5459.) 

Had he known that Sullivan sold to A. F. Vcllette of 


Grand Rapids, Michigan approximately 15,000 feet of rock 
elm at $165 a thousand, on June 15, 1920, this would not 
have affected his opinion. (C. T. R. Vol. 41, p. 5460.) 

Had he known that Sullivan sold to Vollette 16,000 feet 
of rock elm for $130 a thousand, for which Sullivan paid 
$25 a thousand as rejects, this would not have affected his 
opinion as to what it was worth. (C. T. R. Vol. 41, p. 
5460.) 


Had he known that in September, 1920, Sullivah sold to 
the Kohler Industries 72,026 feet of No. 2 common and bet¬ 
ter at $200 per thousand, for which Sullivan paid $115 per 
thousand and had he known that Sullivan sold 1600 


1761 feet of rejects to the Kohler Industries for $200 per 
thousand, for which Sullivan paid $25 per thousand, 


his opinion as to worth would not have been affected. That 


does not represent normal prices. (C. T. R. Vo}. 41, pp. 


5460, 5461.) 

Had he known that within two months after tlie execu¬ 


tion of Sullivan’s contracts covering the walnut obtained 
by Sullivan that Sullivan had sold approximately one-third 
of it, at and exceeding $200 per thousand, his opinion as 
to — would not have been affected. Sullivan was v^ry lucky 


to sell it for that. He thinks Sullivan paid a Ijig price 
for it. (C. T. R. Vol. 41, pp. 5462, 5463.) 

He considers the price of $115 for No. 2 common and 
better and $25 for rejects which Sullivan paid for the hard 
wood lumber as too high. (C. T. R. Vol. 41, p. 5463.) 

The lumber market began to rise about the middle of 
May, 1920, and continued to rise very rapidly, went up by 
leaps and bounds and reached its highest point around Oc-. 
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tober or November, 1920. It went up a little bit in 1920, 
but not much. The hardwood and softwood went up max be 
ten or fifteen per cent, but along* in May, June or July, 1920, 
the hardwood went way up, jumped up unreasonably and 
continued to rise until it readied its highest point, in No¬ 
vember or December, 1920. (C. T. R. Vol. 41, pp. 5404, 


5465.) 

The hardwood prices went up a little bit in 1919, but 
not so much as they did later. Softwood went up some in 
1919, but not as much as hardwood. It went up perhaps 
twenty per cent. In 1920, it went up higher than that: that 
is, in the summer and fall of 1920. (C. T. R. A ol. 41, pp. 


5465, 5466.) 

The softwood lumber had risen 25/' prior to May 1,1920. 
(O. T. R. Vol. 41. p. 5467.) 

In 1921. lumber commenced to go down along in the 


spring. 

1762 lie did not bring his books down. His books show 
the price at which he was selling lumber. When he 
was called to testify he did not know what line of question¬ 
ing lie was going to be asked. lie inferred that he was 
going to be asked! as to market values; he did not know 
exactlv. He looked at his books in a general way; that is, 
he looked over his books to see what they were doing. He 
did that for the purpose of arriving at market values. lie 
was not asked to bring his books here, lie looked at his 
books to see what price the lumber was sold at in a general 
way. Tie looked at all the sales. He did not look at any 
one in particular. (C. T. R. Vol. 41, pp. 5468, 5469.) 

There is a difference of $50 a thousand in the price of 
walnut lumber, firsts and seconds and No. 2 common. 
There is a difference of about 14 or 15 cents a foot between 


mahoganv lumber, firsts and seconds and No. 2 common. 
That would make a difference of about $90 a thousand. 
(C. T. R, Vol. 41, p. 5469.) 

In April, May and June, 1920, lie was selling walnut and 
mahogany. He does not know how much he sold. He sold 
the mahogany at i$180 to $200 per thousand: that is, for 
firsts and seconds. He gave a valuation of $100 a thousand 
for mahogany. He sold the Curtiss people some walnut. He 
does not remember how much he sold them: perhaps a truck 
load or two. They sold them clear walnut at 20 cents a foot 
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and clear mahogany at 20 cents a foot. Walnut firsts and 
seconds tliev sold for 15 cents a foot in the summer of 1920. 
(C. T. R. Vol. 41, pp. 5470-5472.) 

lie did not see the lumber at Dayton, lie knovjs there is 
a lot of lumber there because they got circulars from the 
Government. lie did not hear Sullivan say anything about 
the lumber at Dayton. (C. T. R. Vol. 41, p. 5472.) 

1763 Upon redirect examination by counsel for defend¬ 
ant Frank T. Sullivan, the witness testified as fol¬ 
lows : 

He bid on the lumber at Dayton that be has referred to. 
but did not get it. lie bid $95 a thousand on 800,000 feet 
of lumber at Dayton of grade Xo. 2 common and better, 
everything it contained—clear. (C. T. H. Vol. 41, pp. 5473, 
5474.) 

Of the hardwood lumber that he saw at Buffalo he fig¬ 
ures 20 per cent as having been firsts and seconds, 20 per 
cent as Xo. 1 common, 60 per cent as Xo. 2 common. There 
was no rejected stuff in the seven or eight pilef; that he 
tore down and examined. There was some rejected stuff 
in other piles. (C. T. R. Vol. 41, pp. 5476-5478.)! 


Thereupon the testimony of Morris M. Wall, a witness 
called at the criminal trial, was introduced in evidence by 
counsel for defendant Frank T. Sullivan under the terms 
of the stipulation incorporated herein (R. Vol. 15. p. 1998), 
the witness having testified as follows: 

He has lived in Buffalo for thirtv-five vears. and during 
that time has been engaged in the hardwood lumber busi¬ 
ness, in association with others being connected with the 
Buffalo Hardwood Lumber Company. His dealings in hard¬ 
wood lumber have been quite extensive, all the way from 
12,000,000 feet down to 6,000,000 feet according to the year 
and the conditions. He has been actively engaged in the 
lumber industry during this period dealing principally in 
all kinds of native hardwoods, including ash, maple, bass¬ 
wood, birch, beech, walnut, mahogany, elm and such other 
woods. (C. T. R. Vol. 4T, pp. 5480, 5481.) 

ITe has known defendant Frank T. Sullivan for Upwards 
of thirty years, and has known him as a lumber dealer dur- 
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ing that time in Buffalo. His relations with Sullivan 
1764 have been both of the social and business nature. lie 
has known Sullivan intimately during that period. He 
knows Sullivan's general character and reputation for 
honesty and integrity in Buffalo and it is good. (C. T. R. 
Vol. 41, p. 5481.)' 

He has been connected with the Buffalo Lumber Ex¬ 
change and the National Wholesale Lumber Dealers’ As¬ 
sociation. He has held no particular capacity with the lat¬ 
ter association excepting that he was Chairman of the 
Hardwood Inspection Department. That department has 
very little to do with the rules governing inspection. He 
is also a member of the National Hardwood Lumber As¬ 
sociation. which has to do with the handling and inspection 
of hardwood lumber. He was present at the formation of 

the National Hardwood Association some twcntv-seven 

♦ 

years ago, and has been a member at all times since. He 
was on the first rules committee of* the National Hardwood 
Lumber Association and remained on this committee for 
about fifteen years. He is not on the rules committee at 
present. He is quite familiar with the rules of the associa¬ 
tion. (C. T. B. Vol. 41, pp. 5481, 5482.) 

The witness wasiasked as to whether there is a universal 
custom in tin' hardwood lumber trade and was in 1920, with 
respect to the application of the steamed walnut rule on 
sales of lumber, and testified there was; that it was a 
special grading rule not covered bv the original gradin'* 
rules except by special contract or special mention. (C. T. 
B. Vol. 41, pp. 5484, 5485.) 


I he rules oi the National Hardwood Association explain 
in detail every grade of lumber in every kind of wood. The 
rules explain it very fully and plainly. In walnut, for in¬ 
stance, the No. 2, or first and second might be 12 inches 
vide. It would stpnd as many as four standard defects, 
such as knots and in addition it might stand a couple 
1765 of inches of sap: but if it had no defects in its except 
the 5 inches of sap, that 5 inches would lower the 
grade. Tt will not, stand an excess amount of sap. That 
is the big defect ip walnut grading rules, and that is why 
thoie has been a special clause referring to sappy walnut 
made in the rules. (C. T. R. Vol. 41, p. 5485.) 

At that time the rule with regard to steamed grading 
would not apply to the rules of inspection of the National 
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Hardwood Lumber Association without adding “steamed 
grading”. (C. T. R. Vol. 41, p. 5486.) 

The difference between steamed walnut and other walnut 
may be explained as follows: 

In the ordinary walnut tree, which is a very thick-sapped 
wood—the sap of a walnut tree is unusually deep on the 
outside before von get into the red wood, the target* manu- 
facturcrs who make quite a specialty of handling walnut, 
have vats filled with water in which there is a steam pipe; 
and as they saw this walnut from the log they dump it in 
there and let it steam, and let the sap and the barkaand the 
fan, and everything else soak in that water so as to make 
them look somewhat darker. It takes away somewhat the 
color of the sap. The average small sawmill man \yho may 
have a car load or two or three carloads he saws h{s in the 
regular way, puts it on a pile and ships it to the market 
without being steamed. Under the rules of the National 
Hardwood Association, unless the walnut is steamed, wal¬ 
nut sap is a defect. (C. T. R. Vol. 41. p. 5486.) 


Tie knows the market value of hardwood lumber] includ¬ 
ing walnut, mahogany, cherrv and white ash on April 28, 
1020. (C. T. R. Vol. 41, p. 5487.) 

In the ordinary custom of the trade, it is not usual to sell 
hardwood lumbers graded as Xo. 2 common and bet- 
1766 fei*. Tliev are verv rare, few and far between. It 


is not the custom. (0. T. R. Vol. 41. pp. 5488, 5489.) 

He would say that the fair market value of 1,300,000 
feet of walnut at Buffalo of a grade Xo. 2 common and 
better would be worth $100 a thousand, and Xo. 3 (ommoii 
or rejects and cuts would be worth $20 a thousand: that 
1,992,000 feet of Xo. 2 common and better at Dayton would 
be worth possibly $5 a thousand less: that about 100,000 
feet of walnut at Detroit, Michigan, and Owensboro, Ken¬ 
tucky. would be worth about the same price as that at 
Dayton : that 6.000 feet of ash of the same grade at Buffalo 
would be worth $40 a thousand for No. 2 common and bet¬ 
ter, and the lower grade at $20 a thousand; that 40,000 feet 
of elm at Grand Rapids would be worth $60 a thousand 
for Xo. 2 common and better and $20 a thousand for No. 3 
common; that 107,000 feet of mahogany at Buffalo would 
be worth $100 a thousand for the upper grades, and $20 for 
the balance; that 63,000 feet of birch at Buffalo would be 
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worth somewhere between $60 to $70 per thousand for the 
Xo. 2 common and better and $20 for No. 3; that 45,000 feet 
of cherry at Buffalo would be worth $80 per thousand for 
the Xo. 2 common and better and $20 for the Xo. 3; that 
260,000 feet of cherry at Dayton would be worth about $75 
per thousand for Xo. 2 common and better and from $15 
to $20 for the balance; that $79,000 feet of cherry at Xew- 
ark, Ohio, would be worth about the same as it would be 
at Dayton, Ohio. (C. T. K. Yol. 41, pp. 5490, 5491, 5492.) 

Upon cross examination by counsel for the plaintiff, the 
witness testified as follows: 


It is not customary to sell large quantities of valuable 
walnut lumber on the basis of Xo 2 common and better. In 
most cases it is customary for the manufacturer who sells 
to the ordinarv trade or to the dealers to sell it as 
1767 Xo. 2 common and better upon three separate 
grades. That is to sav, all that is cut out of the 
log except the culls, the manufacturer sells it at three 
separate prices; that is, sells it an one price for Xo. 2 com¬ 
mon, one price for Xo. 1 common, and another price for 
firsts and seconds. 

He never saw the Government lumber that was stowed 
at Buffalo nor at Dayton. He thinks he did sell some of 
it to the Government. He does not remember that he ever 
sold any 1o the Government, but he presumes that he sold 
it to the plants that were making Government work such 
as the Curtiss Aitplane. He never saw the Government 
specifications nor does he know whether the lumber that 
he sold to the Government came up to specifications re¬ 
quired by the Government. He cannot tell the difference 
between the Government specifications and the ordinary 
hardwood rules. (C. T. B. Yol. 41, pp. 5492, 5493.) 

The witness testified over the objections and exceptions 
of counsel for defendants that he has no knowledge that the 
Government specifications required a more valuable lum¬ 
ber than the ordinary hardwood rules, although he may 
have heard of it. (C. T. R. Yol. 41, pp. 5493, 5494.) 

At that time firsts and seconds were worth $200 per 
thousand for the walnut and there was verv little differ- 
ence in the price of mahogany and walnut. He would not 
know of any separate grades of firsts and seconds in elm 
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being sold, and lie doubts if elm was sold that way, as elm 
was sold log run No. 2 common and better. (C. T. R. Vol. 
41, p. 5495.) | 

In fixing the valuation of the lumber it was not based 
on the assumption that there was only 10 to 15 per cent 
firsts and seconds, and that it was ordinary log run lum¬ 
ber. He had in mind that this lumber was sold regardless 
of sap being a defect. He had this in mind when he 

1768 testified as to values from what he had always 
heard of the sales made by the particular people 

who sold that kind of lumber. There is a good cjleal of 
lumber sold as sap no defect, no- through the ordi- 

1769 narv channels of the lumber vards. It is sold in 

* %> • 

pretty good quantities by the Walnut Association, 
and when it is sold steamed sap no defect, then the fact 
that the lumber has sap in it is not a defect It dbes not 
degrade it. (C. T. K. Vol. 41, p. 5496.) 

The process of steaming darkens the sap part of the 
walnut lumber. That is the purpose of steaming it. Quite 
a quantity of walnut in the ordinary trade is stear^ed. It 
is customary in the trade when lumber is sold that has 

* I 

been steamed to specify it as steamed walnut. If <jl least 
90 per cent of the walnut sold has been steamed, it is cus¬ 
tomary to specify that it is sold as steamed walnut, and 
then sap is no defect, but when it is not specified that it is 
steamed, although it has been steamed and the color has 
been changed by the steaming, if there is a considerable 
quantity of sap in it, it degrades the lumber. That is, 
what might be firsts and seconds would take the grade of 
No. 1 common and No. 2 common as the case might be. It 
is not necessarily thrown into the rejects because it has 
a quantity of sap. It just takes a lower grade. Soihe of it 
would go down as low as No. 3 common or below. (Q. T. R. 
Vol. 41, pp. 5496-5498.) 

The witness was shown a report of April 26, 1920, signed 
by George M. Chambers and J. L. Lawlor (plaintiffs Ex¬ 
hibit No. 110) and testified that he had not seen this speci¬ 
fication as to what shall be considered as rejects. 

The witness was asked as to whether the following sen¬ 
tence taken from said report of April 26, 1920, is jin the 
National Hardwood Lumber Association rules: ! “All 
stained stock that will not work out in the dressing, all 



1218 


JOHN L. PHILIPS ET AL. VS. 


badly warped, cupped, checked or split lumber to be classi- 
lied as rejects”, and testified that the rules are not as ex¬ 
tensive as this. (C. T. R. Vol. 41, p. 5498.) 

1770 Under this clause in the letter of April 26, 1920, 
the effect would be to cause a great deal of lumber in 
some parts to be classified as rejects, which, under the 
ordinal*v rules, would simplv be degraded. (0. T. R. Vol. 
41, p. 5498.) 

Sullivan has at present quite a lumber yard and has had 
it for sometime. He is not positive where Sullivan was 
doing business in 1919 He would sav Sullivan was en- 
gaged very largely in wholesale lumber business prior to 
that time. (C. T. R. Vol. 41, pp. 5498, 5499.) 

He keeps in touch with fluctuations of the market as 
far as lie can. He deals merely in hardwood lumber. (C. 
T. R. Vol. 41, p. 5499.) 

The hardwood market began to rise about the middle of 
1919 and continued to rise up until the middle of 1920. 
When the panic came the hardwood lumber market was af¬ 
fected and it immediately began to drop. It affected the 
lumber onlv in his own case the last day of June, 1920. 
(C. T. R. Vol. 41, p. 5499.) 

He hardlv thinks that the hardwood lumber ever reached 
the pinnacle until about July 1, 1920, and then stopped. It 
began jumping in 1919 and went up to figures never before 
known. (C. T. R. Vol. 41, pp. 5499, 5500.) 

Upon redirect examination by counsel for defendant 
Frank T. Sullivan, the witness testified as follows: 


At that time the difference in price between firsts and 
seconds and selects he would say was $50 per thousand and 
as between selects and No. 1, $50 per thousand; as be¬ 
tween No. 1 common and No. 2 common, $50 per thousand. 
(C. T. R. Vol. 41, pp. 5500-5501.) 

Flitch sawn ash is a log put on the carriage and run 
right straight through and through, bark, heart—no way 
of getting around, but sawing through and through 
1771 for the purpose of making a straight grain out of 
it—flitch grain. 

For ordinary commercial purposes he would say that 
flitch sawn would not be worth one-third of what the or- 
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dinary properly manufactured lumber would be. | There 
is very little sale for it. (C. T. R. Vol. 41, p. 5501.) 

The witness was asked to assume that the walnut was 
purchased by the Government as steamed walnut and then 
thrown upon the market for use in the ordinary commer¬ 
cial trade, and asked whether sap would be a defect in re¬ 
selling it in the ordinary commercial trade notwithstand¬ 
ing that it had been steamed, and testified that it would be 
a defect. Sap can not be hidden no matter how much one 
steams it, it colors a little. (C. T. R. Vol. 41, p. 5502.) 

Upon recross examination by counsel for the plaintiff, 
the witness testified as follows: 

Tf lumber was sold steamed walnut sap no defect, it 
would not be degraded on account of its being steamed. 
The association controls the market largelv and biivs and 
sells a lot of walnut lumber as steamed, but it would not 
be through the ordinarv lumber vard. The large dealers 
control 75 per cent of it and do sell it that way. The larg¬ 
est furniture manufacturers buy it and use it. If thev 
can get the regular stock most of them will not buy the 


steamed walnut. (C. T. R. Vol. 41, pp. 5502, 5503. 


) 


1772 Thereupon E. Allen Smith, a witness called! on be 
half of defendants Merchants and Manufacturers 
National Bank of Newark, New Jersey, and Nellie Senft 
Chambers, Executors of the estate of George M. Chambers, 
deceased, testified as follows : 

He resides at Newark, New Jersey, and is vice-president 
and trust officer of the Merchants and Manufacturers Na¬ 
tional Bank of Newark, which bank is one of the executors 
of the estate of George M. Chambers, formerly of Newark. 
In his position at the bank he has charge of the admin¬ 
istration of that estate. The approximate value of that es¬ 
tate is between $20,000 and $25,000. (R. Vol. 12, pjo. 1560, 
1561.) 

He knew Chambers about three or four years before 
Chambers died. Prior to Chambers' decease, he discussed 
with Chambers the preparation of the latter's will, which 
will was prepared by Riker and Riker, attorneys, from 
memoranda which witness gave do the attorney^ from 




12*20 


JOHN L. PHILIPS ET AL. VS. 


his interview with Chambers The memorandum was given 
to witness in February, 1922, and the will was executed ac¬ 
cording to his recollection on the first of March, 1922, about 
ten days or two weeks after his conversation with Cham¬ 
bers. (R. Yol. 12, p. 1561.) 

Witness was asked to give the conversation he had with 
Chambers in regard to will about two weeks before the 
will was prepared. Objection to the question was sus¬ 
tained and counsel for defendant noted an exception on the 
ground that the question was admissible in order to show 
the amount of the estate and to explain peculiar provisions 
of the will. 

He knew Chambers, both in a business way and person¬ 
ally. Chambers was a successful lumber man, and so re¬ 
garded in the business communitv of Newark. Chambers’ 
reputation for honesty, integrity and fair dealing 
1773 in that community he knew to be excellent. (R. 
Yol. 12, pp 1562,1563.) 

T’pon cross examination by counsel for plaintiff, the wit¬ 
ness testified as follows: 


He has a copy of the inventory of the estate of George 
M. Chambers as furnished on the Government return. The 
inventory represents the estate appraised at the 
1774 time of Chambers’ death. (R. Yol. 12, pp. 1563,1564*) 

Upon redirect examination, the witness testified as fol¬ 
lows : 


I [is estimate of the value of Chambers’ estate as being be- 
twoen $20,000 and $25,000, is based on the value after all 
liabilities are taken out. Some of the assets will not real¬ 
ize what they are, inventoried for, the inventory repre¬ 
senting the gross assets and the indebtedness of Chambers 
at the time of death. (R. Yol. 12, p. 1567.) 

Thereupon Frank Fuller, a witness called on behalf of 
defendant Frant T. Sullivan testified as follow’s 


He is a public accountant and resides at Buffalo, New r 
York. He has been an accountant for twenty-two years. 
(R. Vol. 13, p. 1671.) 

He was connected with the firm of Strange, Fuller and 
Company, as a partner, and in 1920, had occasion to per¬ 
sonally make an examination of the books of account of 
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Frank T. Sullivan. Ho personally made an audit of the 
books of account of Sullivan, representing a true state¬ 
ment of such accounts. This audit required the first three 
weeks of February, 1920. The audit identified bv the wit- 
ness was offered in evidence by counsel for defendant 
Frank T. Sullivan and admitted as defendant’s Sullivan 
Exhibit No. 1, (R. Vol. 8, p. 1009) (it is not copied herein 
as the exhibit was not furnished to the reporter to be 
copied, according to notation in Vol. 8, p. 1009). 

Upon cross examination by counsel for plaintiff', the wit¬ 
ness testified as follows: 

His attention was called to the item included injliis state¬ 
ment entitled “Commission J. C. Magnws, $79,436.15”, 
and asked if that is the manner in which that entry ap¬ 
peared on the books of defendant Frank T. Sullivan, 
1775 and testified that at the time that he prepared the 
statement no entry appeared on the books for com¬ 
mission to Magness because the amount of the commission 
had not then been determined. The date of his examina¬ 
tion of Sullivan’s books was just prior to February 21, 
1920. He found in Sullivan’s books at that time with ref¬ 
erence to that account that Magness had already been 
charged with approximately $9,000, which Madness had 
drawn in anticipation of Magness’ share of whatever might 
be coming from the business. He did not see the evidences 
of the withdrawals bv Magness. He does not recall seeing 
the vouchers, checks or whatever represented those with¬ 
drawals bv Magness. He does not know whether thev were 
vouchers by Magness or somebody else, and charged to 
Magness. (R. Vol. 13, pp. 1674, 1675.) I 

The amount of the charge was about $S,7d0.00 He 


later increased the credit to $79,000. Magness 


charged with about $8,000 or $9,000. He increased the 


credit on the basis of one-half of the profit of tl 


had been 


e Philips 


and Stephens operations. The Philips and Stephens oper¬ 
ations were all in one set of books, but separate accounts. 
The sales and the purchases were kept separately as well 
as the expenses, but in the same set of books, (f^. Vol. 13, 
p. 1675.) 

Upon redirect examination by counsel for defendant 
Frank T. Sullivan, the witness testified as follow^: 

79—5238, 5239 
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The only explanation that he can offer for using the 
word “commission” is that there was already a commis- 
sion account opened on the books of Sullivan. Miscella¬ 
neous commissions were shown on the books amounting 
to $6,012.91, which he presumes were commissions to other 
parties. A separate statement of operations is entered 
as to Sullivan's business, as distinguished from the 

1776 Philips and Stephens and Magness matter. 

Frank T. Sullivan told witness in regard to the 
fact that Magness was entitled to half of the net profits 
prior to February 21, 1920. Tie made up Sullivan’s in¬ 
come tax returns for Sullivan, and Sullivan’s share of the 
profits was included in Sullivan’s income tax return. (R. 
Vol. 13, ])}). 1675, 1676.) 

1777 Thereupon counsel for defendants Merchants and 
Manufacturers’ National Bank of Newark, New Jer¬ 
sey, and Nellie Senft Chambers, Executors of the Estate 
of George M. Chambers, deceased, offered in evidence rec¬ 
ords of George M. Chambers, as expert, showing the 
amount of money that Chambers was paid and the days 
Chambers worked, which were offered in evidence as de¬ 
fendant Chambers Exhibit No. 1 (B. Vol. 15, p. 2000), and 
is as follows: 


177S War Department Form No. 335. 

War Department. 

Voucher No. 7541. General Account, Detail Account 

Symbol, $210.00. 

Pay Voucher. Personal S err ices. 


Appropriation: General Appropriations of the Q.M.C., 1919. 

The United States to G. M. Chambers, Address: Kinney 

Bldg., Newark, N. J., Dr. 



Days 

Hate U. S. 


served. 

per day. Amount, notations. 

For services rendered as Lumber 
expert under authority of Sec¬ 
retary of War dated Fob. 15, 
1010, from Feb. 17. 1010, to 
Feb. 22. 1019. inclusive, at 

$35.00 Day per Statement at¬ 
tached . 

0 

$35.00 $210 00 

Less deduction for . 







Remarks: -. 

Examined by K. 
* 


.$210.00 
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! 

Memorandum Voucher. j 


(To be filled in and retained by paying officer.) 

Voucher certified bv C. S. Shaw. 

Voucher approved by-, Major, U. S. Army. 

Paid by check Xo. 1(38631 dated April 14, 1919, of C. E. 
Gray, Major Q. M. Corps in favor of payee named above 
for $770.00. Paid in c has by — dollars and — cents. Funds 
derived from check Xo. — on-. A. M. 7. 

1779 War Department Form Xo. 335. 

War Department. 

Voucher Xo. 7542. General Account, Detail Account, 

Symbol, $500.00. 


Pay Voucher, Personal Services. | 

j 

Appropriation: General Appropriations of the Q.M.C., 1919. 

The United States to G. M. Chambers, Address*. Kinney 

Bldg., Xewark, X. J., Dr. 


For services rendered ns Lumber Expert under 
authority of secy, of War dated Feb. 15, 1919. 
from March (J-T-1S. 1919. to March 19-31, 1919. 
inclusive, at $35.00 day per statement attached 
Less deduction for . 


Id S3.".00 $560.00 

$560.00 


Remarks:-. 

Examined bv K. F. 

w 

Memorandum Voucher. 


(To be filled in and retained by paying officer.) 

Voucher certified bv C. S. Shaw. 

* 

Voucher approved by-, Maj. U. S. A. 

Paid by check Xo. 16*8031, dated April 14, 1919, of-on 

-in favor of payee named above for $770.00. Paid in 

cash by — dollars and — cents. Funds derived frdm check 
X T o. — on-. A. M. 
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1780 War Department Form No. 335. 

War Department. 

V oucher No. 200. General Account, Detail Account, 

Symbol, $455.00. 

Pay Voucher , Personal Services. 

Appropriation: Storage & Shipping Facilities Appropri¬ 
ation. 

The United States to G. M. Chambers, Address: Kinney 


Bldg., Newark, N. 

J., Dr. 



For services rendered ns Lumber Expert: 
under authority of Secy, of War dated 
Feb. 15. 1019. from April 1. 1010 to April 

Days. 

Rate. 

Amount. 

00. 1010. inclusive, at $35.00 per day.... 
Less deduction for . 

in 

*05 

*455.00 


.$455.00 

Remarks: -. 

Examined bv K. 


Memorandum Voucher. 


(To be filled in and retained by paying officer.) 
Voucher certified by C. S. Shaw, Maj. U. S. A. 

Paid by cheek No. 1856, dated May 9, 1919, of Capt. L. A. 
Bryan, Q. M. C., on Treas. U. S. in favor of payee named 
above for $455.00. 'Paid in cash by — dollars and — cents. 
Funds derived from check No. — on-. 
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1781 War Department Form No. 335. 

War Department. 

Voucher No. 75. General Account, Detailed Account, 

Symbol, $490.00. 

Pay Voucher, Personal Services. 

Appropriation: General Appropriations of the Q.M.C., 1919. 

The United States to A. M. Chambers, Address ; Kinnev 

Bldg., Newark, N. J., Dr. 

Days. Rate. Amount. 

For services rendered as Lumber Expert 
under authority of Secy, of War dated 
2/15 & 5/12. 1919. from May 1, 1919. to 
May 1. 19: inclusive, at $33.00 per day 

statement attached . 4 $35 $490.00 

Less deduction for . .. ... . 

$490.00 

Remarks: -. 

Examined by K. 

Memorandum Voucher. 

(To be filled in and retained by paying officer.) 
Voucher certified bv C. S. Shawn 

Voucher approved by-, Maj. IT. S. A. 

Paid by check No. 5475, dated June 5, 1919, of L. A. 
Bryan, Capt., Q. M. (I, on U. S. Treasury, in favor of payee 
named above, for $490.00. Paid in cash by — dollars and — 
cents. Funds derived from Check No. — on-1 
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17S2 War Department. War Department. 

Voucher Xo. 62. General Account, Detailed Account, 

Symbol, $420.00. 

Pay Voucher,. Personal Services. 

Appropriation: General Appropriations of the Q.M.C., 1919. 

The United States to G. M. Chambers, Address: 512 Kinney 

Building, Newark, X. J., Dr. 

Days. Kate. Amount. 

For services rendered as Lumber Expert 
under authority of Secretary of War 
dated May 12th. 1019. from June 1. 1910 
to June 30. 1010. inclusive, at $35 per 

day per Statement attached . 12 $05 $420.Oo 

Less deduction for . .. ... . 

$420.00 

Remarks:-. 

Examined by K. 

Memorandum Voucher. 

(To be filled in and retained by paying officer.) 
Voucher certified by C. S. Shaw. 

Voucher approved by-, Maj. U. S. A. 

Paid by check Xo. 12761, dated July 3, 1919, Capt. L. A. 
Bryan, Q. M. C., on Treas. U. S., in favor of payee named 
above for $420.00. Paid in cash by — dollars and — cents. 
Funds derived from check Xo. — on-. 
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1783 


War Department Form No. 335. 
War Department. 


Voucher No. 223. General Account, Detail 

Symbol, $395.00. 

Pay Voucher, Personal Services. 


Appropriation: General Appropriation 19^0. 


The United States to George M. Chambers, 
512 Kinney Bldg., Newark, N. J., Dr. 


Account, 


Address 


For services rendered as Lumber 
Expert under authority of 
Secretary of War dated 2/1 5. 
1919, from 7/1, 1019 to 7/31, 
1019, Inclusive, at $35.00 per 

day . 

Less deduction for . 


Remarks: 


Days. Kate. 


Amouulj.. 


Note 
(U. S.) 


11 


$35 


$385.00 


S3S5.00 


A-130 


Statement attached . 

Examined by K. 

Memorandum Voucher . 

(To be filled in and retained by paying officer.) 
Voucher certified by C. S. Shaw. 

Voucher approved by-, Maj. U. S. A. 


Paid by check No. 20430, dated Aug. 13, 1919, 
Bryan, Cap!., Q. M. C., on Treas. U. S. in favor 


of L. A. 
of payee 


or 


named above, for $385.00. Paid in chas by — dollars and 
— cents. Funds derived from check No, — on 
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17S4 War Department Form No. 335. 

War Department. 

Voucher No. 306. General Account, Detailed Account 

Svmbol $245.00. 

Pay Voucher , Personal Services. 

Appropriation: Army Contingencies Appropriation 1920. 

The United States to George M. Chambers, Address: 
512 Kinney Bldg., Newark, N. J., Dr. 

Nota¬ 

tions 

Days. Kate. Amount. (U. S.) 

For services rendered as Lumber 
Expert under authority of Sec¬ 
retary of War dated 2/15/1010, 1 

from S/1, 1010. to S/15. 1919. 

inclusive at $35.00 per day.. 7 $35 $245.00 A-130 

Less deduction for . .. ... . . 


$245.00 

Remarks: As per statement attached. 

Examined bv K. 

Memorandum Voucher. 


(To be filled in and retained by paying officer.) 
Voucher certified by C. S. Shaw. 

Voucher approved by-, Vaj. U. S. A. 

Paid by check No.i 23616 dated Aug. 18, 1919, of L. A. 
Bryan, Capt., Q. M. C., on Treas. U. S., in favor of payee 
named above for $245.00. 


or 

Paid in cash bv — dollars and — cents, 
from check No. — on-. 


Funds derived 
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1785 War Department Form No. 335. 

I 

i 

War Department. 

I 

Voucher No. 441. General Account, Detailed jAccount, 

Symbol $280.00. 

i 

Pay Voucher, Personal Services. 

Appropriation: Army Contingencies Appropriation 1920. 

The United Stales to G. M. Chambers, Address: 512 Kinney 
Building, Newark, N. J., Dr. 

I Nota¬ 
tions 

Days. Kate. Amount. (U. S.) 

For services rendered as Lumber 
Export under authority of Sec¬ 
retary of War dated S/15. 1910, 
from 9/5, 1919 to 9730, 1919, 

inclusive, at $35.00 per day ... S $35.00 $2SO.OO 

Less deduction for . .. ... . 

$280.00 

Remarks: -. 

Examined by K. 

Memo-rand urn Voucher. 

(To be tilled in and retained by paying officer.) 

Voucher certified by H. S. Johnson. I 

Voucher approved by-, Maj. Ord. IT. S.l A. 

Paid by check No. 43412 dated Oct. 20, 1919, oj* L. A. 
Bryan, Capt. Q.M.C. on U. S. Treasury in favor of payee 
named above for $280.00. 

or 

Paid in cash — by — dollars and — cents. Funds derived 
from check No. — on-. 


i 

A-lOO 
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17S6 War Department Form No. 335. 

War Department. 

Voucher No. 447. General Account, Detailed Account, 

Svmbol $315.00. 

Pay Voucher, Personal Services. 

Appropriation: Army Contingencies Appropriation 1920. 

The United States to G. M. Chambers, l)r., Address: 512 

Kinney Bldg., Newark, N. J. 


i l>:iys. Kate. Amount. 

For services rendered as Lumber 
Expert under authority of Sec¬ 
retary of War dated S/15. 1919, 
from 10/2, 1919. to 10/14, 1919, 

inclusive, at §35.00 per day.. 9 $35 §315.00 

Less deduction for . .. ... . 

$315.00 

Remarks: Per statement attached. 

Examined by K. 

Memorandu>n Voucher. 

(To be tilled in and retained by paying officer.) 

Voucher certified bv H. S. Johnson. 

Voucher approved by Major Ord. 

Paid by check No. 43452 dated Oct. 21, 1919, of L. A. 
Bryan, Capt. Q.M.C. on U. S. Treasury in favor of payee 
named above for $315.00. 

or 

Paid in cash — bvi— dollars and — cents. Funds derived 

* 

from check No. — on-. 


u. s. 

Nota¬ 

tions. 


A-100 
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1787 


War Department Form No. 335. 
War Department. 


Voucher No. 132. General Account, Detail Account, 

Symbol $245.00. 

i 

Pay Voucher , Personal Services . j 

Appropriation: Contingencies of the Army 1 ) 920 . 

The United States to G. M. Chambers, Dr., Address: 512 

Kinney Building, Newark, N. J. 


Days. Kate. Amount. 


U. S. 
Nota- 
l ions. 


For services rendered as Lumber 
Kxpert under authority of Sec¬ 
retary of War dated 10/16. 
1019,’ from 10/21, 1919, to 
10/30, 1919, inclusive, at $35.00 

per day. 

Less deduction for . 


Remarks: Per statement attached. 


$245.00 A-130 


$245.00 


Examined by K. 

1 

Memorandum Vouch er. 

(To be filled in and retained by paying officer.) 

Voucher certified by H. S. Johnson. 

Voucher approved by Major Ord. | 

Paid by check No. 39872 dated Nov. 5, 1919, o|f L. A. 
Bryan, Oapt., Q.M.C. on IT. S. Treasury in favor (jf payee 
named above for $245.00 


Paid in cash — by — dollars and — cents. Funds derived 

from check No. — on-. 

$245.00 
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1788 War Department Form No. 335. 

War Department. 

Voucher No. 612. General Account, Detail Account, 

Symbol $210.00. 

Pay Voucher , Personal Services. 

Appropriation: Appropriation of the Contingencies of the 

Army. 


The United States* to G. M. Chambers, Dr., Address: 

Kinney Bldg., Newark, N. J. 



u. s. 

Nota- 

Days. Rate. Amount. tions. 

For services rendered as Lumber 
Expert under authority of Sec¬ 
retary of War dated 10/15. 

1919, from 11/3, 1919. to 11/14. 

1919, inclusive, at $35.00 per 6 $35 $210.00 A-130 

day . 

Less deduction for —. .. ... . . 


Remarks: Per statement attached. 


$210.00 


Memorandum T 7 oncher. 


(To be filled in and retained by paying officer.) 

Voucher certified bv H. S. Johnson. 

Voucher approved by Maj. Ord. IT. S. A. 

Paid by check No. 50559, dated Nov. 20, 1919, of L. A. 
Bryan, Capt. Q.M.C. on IT. S Treasury, in favor of payee 
named above, for $210.00 

Paid in cash — bv — dollars and — cents — Funds de- 
(Here follow pages 1789, 1790, and 1790%.) 

or 

rived from check No. — on-. 

1791 Thereupon counsel for defendants Merchants and 
Manufacturers’ National Bank of Newark, New Jer¬ 
sey, and Nellie Senft Chambers, Executors of the Estate 
of George M. Chambers, deceased, offered in evidence a 
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i 

letter of July 30, 1920, from G. M. Chambers to director 
of Sales, relative to analysis of prices fixed on hardwood 
lumber, as contained in the Chambers and Lawloii report 
of April 26, 1920 (Plaintiff’s Exhibit Xo. 110), and kvas ad¬ 
mitted as defendant Chambers’ Exhibit Xo. 2 (R. jVol. 15, 
p. 2001), and is as follows: 

Washington, D. C., July 30, 1920. 

Director of Sales, 

Munitions Building, 

Washington, D. C. 

Attention Major Johnson, Assistant Director of Sales. 
Dear Sir : 

Subject: Price fixed on hardwood lumber underj Direc¬ 
tor of Sales Contract Xo. 1. 

Referring to your request that I furnish you detail anal¬ 
ysis of figures by which I arrived at prices for hajrdwood 
lumber in my report made on April 26th relative I to sale 
#646. ! 

The schedule furnished me by your office, showing the 
different quantities and species of hardwoods wliiclp. I was 
to appraise, comprised the following quantities and species 
located at Buffalo, Dayton (two points), Xewark, Detroit, 
Grand Rapids, Chicago, Boston, Springfield, Ithaca]: 


Walnut, approximately .5,000,(^00 feet 

Ash, “ .1,500,C|00 feet 

Cherry, “ . .. 400,(^00 feet 

1792 Maple, “ 155,0[00 feet 

Mahogany, approximately. .. 125,0100 feet 

Elm, ’ “ '. 200,0^)0 feet 

Birch, “ . 70,0p0 feet 


making a total of approximately 7,450,000 feet. 
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Prices used in arriving at an 
follows: 


~ 2 Common 


average price were as 


First 

1 Common & seconds 


Walnut. 

. $85.00 

$140.00 

Cherrv . 

%> 

. 80.00 

125.00 

Ash (Flitch Sawn)— 

-Average 

Price. 

Ash (Plain Sawn).. 

. S0.00 

125.00 

Mahoganv . 

. . 100.00 

175.00 

Maple . 

70.00 

120.00 

Birch . 

. 70.00 

125.00 

Elm, Average Price 




$ 220.00 
170.00 
. 6U.O0 
165.00 
250.00 
140.00 
145.00 
60.00 


At each of the points I made careful analysis of selected 
piles to determine as far as possible percentage of grades 
of all species, and they were as follows: 

20 % Firsts and Seconds. 

45% zrl Common. 

35% ~2 Common. 


Using these percentages of grades, and with the prices 
given above, we arrived at the following averages on the 
following species: 


Walnut, == 2 Common and better.$136.00 

Cherry, ’ “ 118.00 

Ash (Flitch sawn), “ 60.00 

Ash (plain sawn), . 117.00 

Elm (plain sawn), “ 60.00 

Mahogany, “ 163.00 

Maple, “ 106.00 

Birch, “ 112.00 


1793 Using these figures and the quantities given above, 
we arrived at the following: 


Walnut. 5,000.000 feet. $13G.OO average.$GS0,000.00 

Ash, 1,500,000 feet, $90.00 average. 135.000.00 

Cherry. 400.000 feet, $11S.OO average. 47,200.00 

Maple, 155,000 feet, $10G.00 average. 16,430.00 

Mahogany. 125,000 feet. $163.00 average. 20,375.00 

Elm, 200,000 feet, $60.00 average. 12,000.00 

Birch, 70,000 feet, $112.00 average. 7.S40.00 


making grand total of 7,450,000 feet for $918,845.00. 

These prices were the prevailing wholesale prices of 
lumber at the time this appraisal was made. 
























UNITED STATES OF AMERICA. 


1235 


Dividing the total number of feet into the total number 
of dollars would make an average price on all the lumber 
±=2 Common and better $123.33, less arbitrary percentage 
of 12% which I figure was the minimum that any wholesale 
buyer of lumber could afford to handle this quantity of lum¬ 
ber for (and I frankly think this percentage too lo\jr), or 
$14.79, would make an average on all lumber ~2 Common 
and better of $108.54, but in order to play absolutely safe 
for the government I arbitrarily fixed this price at $^15.00. 

These prices were arrived at after carefully analyzing 
market conditions, the sale of this particular kind of lum¬ 
ber, the quantity involved, the amount of money needed to 
handle a transaction of this kind—bearing in minq that 
walnut is sold in small quantities. 

hi analyzing market conditions at that time I discussed 
with various manufacturers, wholesalers and retailers in 
various sections of the country and obtained as complete 
information as was possible to obtain to reach a fair av¬ 
erage. 

| 

Furthermore, to substantiate these figures, I, thisjweek, 
conferred with "Wistar, Underbill & Xixon of New 
1794 York and Philadelphia, probably the largest whole¬ 
sale dealers in hardwoods in the eastern part [of the 
United States; also with W. H. Lear of Philadelphia, who 
carries the largest stock of hardwoods in that city and who 
carries one of the largest stock of hardwood in the United 
States; also with Kidd & Buckingham Lumber Company, 
who own a large retail lumber yard in Baltimore, MdJ 

I asked these firms to confirm in writing to me the figures 
they had given to me verbally, and I attach hereto} their 
original letters. 

Analyzing these figures, the situation today, ba^ed on 
these letters and the percentages of grade given above, 
would be as follows: 

Wistar, Underhill & Nixon: Using their figures delivered 
on New York rate of freight would average all walnut 
$128.00, less the average freight from the hardwood dis¬ 
tricts to New York of $12.00 per thousand feet, would make 
price of # 2 Common and better Walnut $116.00 f.o.b. ship¬ 
ping point. 

Using their figures on #2 Common and better Cherry 
would average $110.00, less $12.00 freight, or $98.0^ f.o.b. 
shipping point. 
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Their price on S '4 flitch swan Elm is $50.00 and on Ash, 
about $50.00. 

Using W. H. Lear & Company’s figures, less 30% retail 
profit (see note below), would make their walnut purchas¬ 
ing prices as follows delivered Philadelphia: 

zz 2 Common $73.50. 

# 1 Common $140.00. 

1 & 2’s $220.00. 

Analyzing thisi, based on percentages given above, 
namely, 20% l’s and 2’s at $220.00, 45% = 1 common 
1705 at $140.00, 35% zz 2 common at $73.50, will give 
average on zz 2 Common and better of $132.00, less 
$10.00 freight, or $122.00. 

Using their Cherry prices, would make the zz 2 Common, 
$80.00; zz 1 Common, $116.75; l’s and 2’s, $163.75. 

Based on 20% 1’s and 2’s at $163.75; 45% ir 1 Common 
at $116.75; 35% == 2 Common at $80.00, would make an av¬ 
erage of zz 2 Common and better at $112.00, less $10.00 
freight, or $102.00. 

Kidd & Buckingham Lumber Company quote straight 
price on — 2 Common and better walnut with the under¬ 
standing that this stock would contain a good percentage 
of zz 1 Common and better—Walnut, $120.00; Ash $100.00. 

You will notice that these concerns all state that tliev 
would purchase only a limited quantity at these figures, 
and Wistar, Underhill and Xixon franklv state that if they 
were to purchase 3,000,000 feet they would have to pur¬ 
chase it at a considerable reduction in the prices given in 
their letter. 


(Note. —The figure of 30% retail profit used above is ex¬ 
actly the same percentage used by the Federal Trade Com¬ 
mission during the War in fixing yardage price that could 
be charged to the government on softwoods used in con¬ 
struction of cantonments and other government work.) 

Respectfully submitted, 

(Sgd.) ‘ G. M. CHAMBERS. 


1796 Counsel for defendants Merchants and Manufac¬ 
turers X T ational Bank of Newark, New Jersey, and 
Nellie Senft Chambers, Executors, then offered in evidence 
the will of George M. Chambers, deceased. Upon objection 
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being* made, the offer was excluded, and the said defendant 
noted an exception. 

1797 Thereupon the defendant John L. Philips re¬ 
sumed the witness stand and upon further! cross-ex¬ 
amination by counsel for the plaintiff testified as follows: 


He was a defendant in the criminal trial in the case of 
United States v. J. L. Philips , et al. He heard the wit¬ 
nesses testify on behalf of the Government with reference 
to the transactions, which were the same as are now in¬ 
volved in the present case. He did not take the stand in 
the criminal case and make the explanation which he has 
make in this case. He was readv and willing at all times 
and anxious to do so. He thought that he could fnllv refute 
what had been alleged, but lie was in the hands of his coun¬ 
sel and their advice was that it was not necessary to go on 
the stand and he did not. (R. Vol. 15, pp. 2004, 2005.) 


Thereupon C. Willing Hare was recalled in rebuttal as 
a witness on behalf of the plaintiff and testified as fol¬ 
lows : 

i 

The witness was asked if anything was said of Director 
of Sales Contract No. 1 while this contract was ujnder con¬ 
sideration between himself and Mr. Philips or Philips 
and Stephens as to the meaning of the term “base price'’, 
considered in connection with the paragraph in the contract 
which provides for a deduction of 12% on the “base price”, 
and the witness testified that he cannot recall that they 
definitely at that conversation, that they had in jhis office, 
discussed the question of any particular part of the con¬ 
tract with the exception of the general understanding that 
they were at all times to get the best price for tl|e lumber 
for the Government. (R. Vol. 15, pp. 2013-2021.) j 
The wrtn&ss was asked what he meant by the tefm “base 
price” in Sales Contract No. 1. 

The question was objected to by defendant on the 
1798 ground that the term “base price” was a technical 
term and the witness had shown no qualifications as 
an expert, that the testimony showed that he did) not pre¬ 
pare the contract, and that there was no evidence to show 

80—5238, 5239 
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that his intention in 1 the use of the words had ever been 

communicated to any of the defendants. 

•/ 

The objection was overruled, and an exception noted. 

The witness then said that he considered the “base 
price” as the minimum price at the base. 

1799 The witness’s attention was called to Article VI, 
Clause 2 of Director of Sales Contract No. 1, read¬ 
ing* as follows: 

“If the invoice price at which any lot of the lumber is 
shipped to the purchaser, less the freight, exceeds the base 
price for the location from which said lumber is shipped, 
deduct from said invoice price the actual freight paid for 
the lumber from the 1 point of loading to the point of des¬ 
tination, and from the result so determined the sum of 12 
per cent thereof.” 


and asked what he understood the meaning of that term 
of the contract to be in its relation to the shipment of this 
lumber and the base price as defined by him, and testified 
over the objections and exceptions of counsel for defend* 
ants that if through negotiations Philips and Stephens 
could get a better price for lumber than the base price 
agreed upon as the minimum price, in some other part of 
the country than at the given base, Philips and Stephens 
were to secure that price, the Government was to pay tlie 
freight, and from the net results arrived at 12% was to be 
deducted as the sales commission for Philips and Stephens. 
(R. Vol. 15, pp. 2021, 2022.) 

The witness was asked what would the operations of 
these provisions of the contract have been should Philips 
and Stephens have sold the lumber at the base, f. o. b. for 
more than the minimum or base price, and testified over 
the objections and exceptions of counsel for defendants 
that Philips and Stephens should have returned to the 
Government the price received less 12% commissions. (R. 
Vol. 15, pp. 2022-2025.) 

Upon cross examination by counsel for defendant 
1S00 John L. Philips the witness testified as follows: 

He understood that the term base price in the contract 
meant the minimum price. They had to fix a minimum 
price below which the lumber was not to be sold. (R. Vol. 
15, p. 2025.) 
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The word “minimum” is not in the contract anil he does 
not know whv it was not used. He is not a lawver, but had 
a great deal to do with the negotiations that lead up to the 
drafting of the contract, which was finally signed,, He did 
not deal with Philips and Stephens, but he instructed his 
subordinates as to the line that his subordinates were to 
take in the drawing of the contract. Mr. Humphrey was 
not his subordinate. Humphrey was acting under the di¬ 
rection of the Assistant Secretary of War, who was also 
witness’s immediate chief. He had no control over Hum¬ 
phrey's actions. He does not know that Humphrey had a 
higher position in the War Department than witness held as 
witness was Assistant Director of Munitions and was in the 
War Industries Board. (R. Yol. 15, pp. 2026, 2027.) 

He does not know that Humphrey prepared the first skele¬ 
ton drafts of this contract as the basis and as initiating 
the negotiations between Philips & Stephens and the Gov¬ 
ernment. He knows that Humphrey was requested to call 
a meeting of the lumber industries. He does not {recall ne¬ 
gotiations that Humphrey was conducting with Philips and 
Stephens on January 21, 1919, but he had telephone con¬ 
versations and other conversations with Humphrey in re¬ 
gard to what they were trying to get the lumberj industry 
to do. (lx. Yol. 15, p. 2027.) 

Tie remembers that the conference of the lumber industry 
adjourned, having held its last meeting on January 20,1919. 

The negotiations with Philips & Stephens that lead 
1801 up to the final preparation of the contract were han¬ 
dled by his subordinates. He personally did. not take 
part in these negotiations. He did not know that on Janu¬ 
ary 21, 1920, Humphrey opened negotiations with Philips & 
Stephens for the purpose of getting them to purchase this 
lumber. He did know that Humphrey, among otpers, but 
not alone, conducted negotiations with Philips & (Stephens 
leading up to the contract on January 21, 22, 23, f919, and 
the immediate succeeding days. It is difficult after this time 
to remember whether he definitely knew at that time every 
step that Humphrey was taking. He knew that Humphrey 
and others were trying to bring this thing to a fcjcus. He 
did not know that Humphrey was negotiating with Philips 
and Stephens during and after the conference of the lum¬ 
ber industries. His recollection is that Philips took a very 
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prominent part in that conference with Humphrey. (R. 
Yol. 15, pp. 2027-2029.) 

lie understood that the base price when it was fixed was 
not to l)e the price that Philips and Stephens were to pay 
for the lumber at the place where the lumber was located, 
as the base price was the “minimum price”. (It. Yol. 15, 
pp. 2029, 2030.) 

lie knew how the base price was to be fixed. He knows 
what the contract said about the base price. He gave a 
meaning in his own mind to the contract in which it says 
“the contract price to be paid by the purchaser to the 
Hinted States for any shipment of the lumber hereinafter 
contracted for shall be calculated in one of the following 
methods as determined by the contracting officer.” (R. Yol. 
15, p. 2030.) 

1S02 He understood that the first subdivision of that, 
that the contract price shall be obtained by deduct¬ 
ing* from the base price in accordance with the provisions 
of Article Y, for the location from which any lot of the lum¬ 
ber is shipped, 12%.I The base price was the price fixed 
by Chambers and Philips as the price at the base or at the 
place where the lumber was located. The contracting offi¬ 
cer would elect to take the best price on the lumber what¬ 
ever it was. (R. Yol. 15, pp. 2030, 2031.) 

His testimony to the effect that the base price meant 
minimum price is in paragraph 2 of the contract, that the 
Government provided to take care of a better price than the 
base price. If the invoice price was higher than the base 
price a method was devised by which that price could be 
given to the Government. (R. Yol. 15, p. 2031.) 

The witness’s attention was called to subdivision 2, Ar¬ 
ticle YI of the contract, and asked to assume that he was 
the contracting officer and had the election and elected to 
make a settlement under subdivision 1, and asked whether 
he would get the base price under subdivision 1, as he de¬ 
scribed and provided for under Article V, and testified that 
he would get the base price less 12 per cent; the base price 
would be the price fixed by their contracting officer and 
Philips as the base price. Witness was then asked if he 
understood that subdivision 2 could apply to any case ex¬ 
cept where Philips and Stephens had to deliver the lumber 
at the place of consumption, or place or destination, and 
therefore had to pay freight, and testified that if Philips 
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and Stephens got a better price some distance removed 
from the base where the lumber was, that freight was to be 
deducted and, therefore freight had to be pai|d by some¬ 
body. (R. Vol. 15, pp. 2032, 2033.) ! 

1803 Assuming that the purchaser bought Ithe lumber 
at the place where it was loaded and Unit Philips & 

Stephens had nothing whatever to do with the freight, sub¬ 
division 2 nevertheless applied to a case like (that if the 
purchaser paid the base price for the lumber, jllis under¬ 
standing was that the high price was to prevail Whether the 
freight at that point was paid or not. (R. Vol. 15, pp. 2033, 
2034.) 

ITis understanding was that subdivision 2 was where the 
lumber had to bo shipped by freight. Xo. 1 was where the 
lumber was not to be shipped by freight, and the} base price 
governed in Xo. 1, and tlie invoice governed in |Xo. 2, and 
tlie freight was deducted in subdivision 1, but he fmderstood 
the question to be in regard to what would happen in case 
a man came from distance awav to the base a'nd offered 
a higher price than agreed upon by their representatives 
and Philips as the base price, and elected to pay the freight, 
and his answer to that was that the Government I should re¬ 
ceive the higher price. (R. Vol. 15, p. 2035.) j 

He does not know how long he talked with Pjhilips and 
Stephens on the subject of the contract before if: was exe¬ 
cuted. It mav have been ten or fifteen minutes ior it mav 
have been eight minutes. He said that' to the Ijest of his 
recollection lie had but one interview with Philip!* and Ste¬ 
phens and how long it lasted he could not recollect. His 
recollection is that he talked with Philips and j Stephens 
about fifteen minutes. He had his own representative going 
through the details of the contract. This was only one of 
hundreds of contracts he had and not being a lawyer, he as¬ 
signed the legal work to members of the legal profession 
in his department and he was guided by their judgment, so 
when the parties came together, he for thq Govern- 

1804 ment and Philips representing the interests, they 

naturally spent but a very few minutes in (conversa¬ 
tion. (R. Vol. 15, pp. 2035, 2036.) | 

His recollection is that Philips & Stephens together signed 
that contract at his desk the same time as he signed it, 
and that the initials of the various witnesses we|e put on 
the contract. (R. Vol. 15, pp. 2036, 2037.) 
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The witness was asked as to whether lie really regarded 
the contract as a contract of purchase and sale, and testi¬ 
fied that it was lawfully a sales contract, hut his understand- 
ing of it always had; been that from the beginning Philips 
and Stephens were the Government’s representatives. He 
had always interpreted it as an agency contract, and noth¬ 
ing else. At the criminal trial he did not sav that he re- 
garded it as a purchase contract. He qualified that all the 
way through. (R. Yol. 15, pp. 2037, 2038.) 

Ppon cross examination by counsel for defendants Mer¬ 
chants and Manufacturers National Bank of Newark, New 
Jersey, and Nellie Senft Chambers, Executors of the Estate 
of* George M. Chambers, deceased, the witness testified as 
follows: 

Director of Sales Contract No. 1 was the first contract 
that he signed for tlie United States as Contracting Officer. 
Tie read the contract before lie signed it, and it was his thor¬ 
ough understanding that the price that Philips & Stephens 
fixed as base price was to be a minimum price. He was 
not familiar with anv drafts of the contract other than the 
final draft. He saw a memorandum of a contract which 
Humphrey or Schultz prepared, but only recently. He does 
not recall having seen it before. He does not recall a dis¬ 
cussion that the original draft of the contract provided 
that there was to be a minimum price or a price not less 
than so much. lie understood that the minimum price was 
intended as the meaning of the base price, but why 
1805 it was not pul into the contract in plain English, he 
does not understand. He did not suggest that these 
words be put in the contract, lie had no purpose of 
concealing any meaning in this contract. He did not want to 
deceive Philips and Stephens into going into a big thing of 
this sort and then find themselves unprotected. He left the 
wording in the contract to the attorneys in the War Depart¬ 
ment. (R. Yol. 15, pp. 2038-2040.) 

He does not recall that he suggested to any legal repre¬ 
sentative of the Government that Article VI, sections 1 and 
2 of the contract be changed to state positively that the base 
price was to be the minimum price. (R. Yol. 15, p. 2040.) 

He does not think Jhat he told Philips or Stephens that 
the base price mentioned in the contract should be the mini¬ 
mum price. (R. Yol. 15, pp. 2041, 2042.) 
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Upon further cross examination by counsel for defend¬ 


ows : 
contract 


ant John L. Philips, the witness testified as foil 

He remembers the clause in Article XII of the 
reading*, “The purchaser agrees at all times to do kll things 
necessary to protect and conserve the best interests of the 
United States.” (R. Vol. 15, p. 2042.) j 

He docs not recall whether this clause was in ei r ery con¬ 
tract he signed or not. He cannot answer definitely. Wit¬ 
ness’s attention was then called to testimony givejn by him 


in the Criminal Case on this point, when he stated: “I 


it would 
he would 


cannot answer that positively. Mv recollection is 
be in every contract of sale.” Witness stated that 
say the same now. (R. Vol. 15, pp. 2042-2044.) 

Upon redirect examination by counsel for plaintiff the 
witness testified as follows: 


Colonel Humphrey had nothing to do with thj 
lumber. (E. Vol. 15, p. 2044.) 


1S0G 


e sale of 


Thereupon Albert A. Henry was recalled in re¬ 
buttal as a witness on behalf of the plaintiff [and testi¬ 
fied as follows: j 

lie never at any time entered into any contract with 
Claude C. Arnett covering commissions either foi* the pur¬ 
chase or sale of any of the lumber that he purchased from 
Philips & Stephens. (R. Vol. 15, pp. 2049, 205(j.) 

Witness denied that upon his arrival in Washington with 
Arnett that there was an agreement between hijnself and 
Arnett jotted down on a piece of wooden board Used for a 
battery insulation that Arnett had as a sample, lie did 
not have anv conversation with Arnett in Arnett’? room or 
in witness’ room. The dav of his arrival in Washington 
with reference to the Xeenah and Jeffersonville ljimber, he 
was impressed with the fact that as soon as he ajid Arnett 
arrived in Washington and met John L. Philips Ar- 
1S07 nett “shut up like a clam and had no part iti the con¬ 
versation”. John L. Philips thereafter did!all of the 
talking and Arnett and he did not talk about the lumber at 
all either on that day or the next day. (R. Vol. 15|, p. 2054.) 

When Arnett arrived in Chicago to demand payment of 
money of witness, Arnett did not submit to him a copy of 
any contract that he had with Arnett. Arnett! made no 
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reference to anv contract when Arnett called upon him at 
Chicago. (R. Vol. 14, pp. 2055, 2056.) 

Upon cross examination by counsel for defendant John 
L. Philips, the witness testified as follows: 

When Arnett asked witness to pay him, Arnett, a commis¬ 
sion of $2.00 a thousand, witness said that under certain cir¬ 
cumstances he would, but witness never did. (R. Vol. 15, 
pp. 2056, 2057.) 

Thereupon M. E. Stephens, a witnes called in rebuttal 
on behalf of the plaintiff testified as follows: 

At the present time he is operating' a service station, 
grocerv store and small dairv at Kissimmee. Tie has lived 
in Kissimmee since September, 1012. Prior to going* into 
the service station work he was supervisory agent for the 
Atlantic Coast LineiRailroad and held this position from 
September 20, 1912, until October 10, 1025. The Atlantic 
Coast Line is the onlv railroad going into Kissimmee. (R. 
Vol. 15, pp. 2058, 2050.) 

During this period he knew of a mill or industry operated 
at Kissimmee in the name of J. L. Philips Company. The 
operations of this company were about two and a half blocks 
from witness 7 headquarters. (R. Vol. 15, p. 2050.) 

J. L. Philips & Company's works he presumes covered 
about three-quarters of an acre. (R. Vol. 15, pp. 2059, 
2060.) 

While connected with the Atlantic Coast Line Railroad 
he never heard of a company known as The Southern 
ISOS Lumber and Timber Company. 

The witness testified over the objections and ex¬ 
ceptions of counsel for defendants that during his connec¬ 
tion with the railroad he knew of no outgoing or incoming 
shipments in the name of the Southern Lumber and Timber 
Company. (R. Vol. 15, p. 2060.) 

He had supervision of the books and records of the Rail¬ 
road Company at Kissimmee having to do with shipments 
from and to Kissimmee. (R. Vol. 15, p. 2061.) He knows 
of his own personal knowledge whether there were any ship¬ 
ments from or to Kissimmee in the name of the Southern 
Lumber and Timber Company. 

He knows of no shipments arriving at Kissimmee other 
than those for J. L. Philips and Company. (R, Vol. 15, p. 
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2062.) There were no shipments to or from the Southern 
Lumber and Timber Company. (R. Yol. lb, pp. 2002, 2063.) 

Upon cross examination by counsel for defendant John 
L. Philips the witness testified as follows: 

He was at Kissimmee when the plant was dismantled and 
1 lie machinery sold, lie does not know that the Southern 
Lumber and Timber Company sold the machinery and 
shipped it out of Kissimmee. ITe had supervision over the 
records of the office and does not recall seeing’ any shipments 
in the name of the Southern Lumber & Timber Company. 
That is his recollection. lie means to tell the court posi¬ 
tively that there were no shipments of machinery 
thing else that came into Kissimmee consigned to th 
ern Lumber and Timber Company. (R. Yol. 15, bp. 2063, 
2063-a.) ' * | 

He did not know that J. L. Philips & Company Yere the 
sales agents handling the lumber that was sold fi 
simmee. lie does not know in what capacity .1. L.l 
and Company handled the lumber. (R. Yol. lb, p 

Upon redirect examination by counsel for plaintiff the 
witness testified as follows: 


or any- 
b Sou th¬ 


an T\is- 
Philips 
2063-a.) 


He has no positive recollection of any machinery being 
shipped from Kissimmee at the time the plant w:is being 
dismantled. (R. Yol. lb, p. 2063-a.) 

1809 Upon re-cross examination by counsel for defend¬ 
ant John L. Philips, the witness testified as 'follows: 

He does not think the machinery is still there. (R. Yol. 
15, p. 2064.) ’ | 

Thereupon Arthur T. Shodgrass, a witness callell in re¬ 
buttal on behalf of the plaintiff testified as follow^: 

He has lived at Kissimmee, Florida, since August, 1918. 
At present lie is engaged in operating a variety works at 
Kissimmee. He was employed by J. L. Philips arid Com¬ 
pany at Kissimmee during the latter part of 1918. | He be¬ 
came associated with J. L. Philips in the milling lousiness 
at Kissimmee under the condition of a salary and fi work¬ 
ing interest. When he became associated with J. L. j Philips 
he does not know whether Philips owned any property at 
Kissimmee. He knows that Philips purchased some prop- 
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erty at Kissimmee after lie became associated with Philips, 
J. L. Philips purchased the tract of land at Kissimmee, 
located on what is known as Dakin Avenue and the rail¬ 
road. Philips told him that this particular property cost 
him $10,000.00. The purchase price of $10,000 included im¬ 
provements on the land consisting of an open iron covered 
shed, a drv kiln, an office building and an engine room be- 
sides some equipment. (R. Vol. 15, pp. 2064-2066.) 

Before the plant at Kissimmee was purchased by J. L. 
Philips there had been some sort of milling operations 
there. lie and Philips decided to operate at Kissimmee a 
re-milling plant. At the outset of operations additional 
equipment or apparatus was purchased for the plant at 
Kissimmee by him and J. L. Philips. The equipment pur¬ 
chased by J. L. Philips that arrived at the plant consisted 
of two motors, a Marchand re-saw and flexible couplings to 
connect one of the motors with a planer. lie cannot 
1810 recall any other equipment. Philips told him that 
the resaw cost $2,200.00, plus freight; that as he re¬ 
calls it tin* large motor cost $700; that the coupling cost $51 : 
that the little 50 horse-power motor probably cost between 
$400 and $500, and he does not recall what the small motor 
cost. (R. Vol. 15, pp. 2066, 2067.) 

He personally purchased for the plant of J. L. Philips 
& Company at Kissimmee a 404 Woods planer and equip¬ 
ment from the Georgia-Carolina Saw Mill Company of Sa¬ 
vannah for $2,500: a planer from the Bond Lumber Com¬ 
pany of Lake Helen for $700; a band re-saw from Aycock 
Brothers at Aycock, Georgia for $800; a set of live rolls 
from Franklin Davis of Jacksonville for $1,500; file room 
equipment from Franklin Davis, for which he thinks he 
paid $450: Belting for $501; 3 motors from the G. E. people, 
small motors at $110 apiece, and some other equipment, 
small stuff that he could not enumerate the exact prices of 
from different supply men, nothing of any large amount. 
(R. Vol. 15, pp. 2067, 2068.) 

They also got what is known as mill supplies along for 
the erection of these articles. In addition to these items 
that were purchased, certain reconstruction work was under¬ 
taken at the plant when he started working there. There 
was a complete building with a trussed roof, not a post in 
the building except the outer posts. The size was 50 by 
80, and the old building was completely renovated. There 
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j. Philips. 
$ 12 , 000 . 


'as done at the plant in addition to what he testified to. 
R, Vol. 15, p. 2071.) 


was some unloading equipment installed and then! the gen¬ 
eral setting of all the machinery. He has not the exact 
figure as to what this reconstruction work cost J. L. 
lie would say that it cost Philips some $10,000 or 
(R. Vol. 15, pp. 2069-2071.) 

J. L. Philips & Company operated at Kissimmej? as long 
as he was connected with J. L. Philips. 11$ severed 
1811 connections with J. L. Philips & Company! early in 
1920. Xo other construction or reconst ruction work 
w 

(R. Vol. 15, p. 2071.) 

Xo additional construction or reconstruction Work was 
done to the plant or at the plant between the njontlis of 
December, 1919 and February, 1920, inclusive. Ditring this 
same period no additional machinery or equipment that 
could be termed the “equipment” was purchased for or in¬ 
stalled at the plant, just the running expenses of little mill 
supplies. (R. Vol. 1.5, p. 2072.) | 

The improvements that he referred to as having ]>een pur¬ 
chased were purchased between three and four moilths from 
the time he went with J. L. Philips & Company, j (R. Vol. 
15, pp. 2072, 2073.) 


After the first three or four months of operation 


the onlv 
e was in 


thing that lie can recollect in the construction lhj 
connection with a railroad track that was extended about 
twenty or thirty feet. The Coast Line extended! the rail¬ 
road and rendered a bill for it. J. L. Philips & jdompany 
bore the expense of the extension. (R. Vol. 15, p. 2073.) 

He would say that the total valuation or worih of the 
plant of J. L. Philips & Company at Kissimmee ps of the 
date that he left this company was between forty and forty- 
live thousand dollars. J. L. Philips and Company did not 
have lumber skids a half mile long. Thev did have lumber 
skids but they took up something like 300 feet of skid room 
at different places. The lot and buildings of J. Ip. Philips 
& Company did not take up as much space as the afea of the 
courthouse. The plot of land was a triangular! piece of 
land, an acute angle triangle and lie supposes thcjre would 
be something like 300 feet on each leg. That is thp portion 
owned by J. L. Philips & Company, whereas they ex- 
1812 tended over a little bit to the railroad property. (R. 
Vol. 15, pp. 2073, 2074.) 
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At Kissimmee J. L. Philips & Company had two em¬ 
ployees in the office and 12 or 15 white men and a good many 
colored men. (R. Vol. 15, p. 2075.) 

Witness was manager of J. L. Philips & Company at Kis¬ 
simmee. When lie' left J. L. Philips & Company the work 
of tlie company had expanded. The expanding occurred 
when they got under way as any other manufacturing plant 
would; it gradually expanded. When he left J. L. Philips 
and Company there was a much larger organization at the 
plant than there was when he first got there. The organi¬ 
zation was increased by 15 or 20 more men. (R. Vol. 15, 
pp. 2075, 207G.) 

Before he left J. L. Philips & Company he had never 
heard of the company known as the Southern Lumber & 
Timber Company, i J. L. Philips & Company had a sign at 
the plant. He never saw a sign at the plant other than that 
of J. L. Philips & Company, either while he was connected 
with the firm or afterwards, lie had some business with 
J. L. Philips & Company after he left their employ. The 
business consisted of selling them lumber, the lumber being 
sold to J. L. Philips & Company. He never sold lumber 
to the Southern Lumber & Timber Companv. (R. Vol. 15, 
p. 2077.) 

He made those sales to J. L. Philips & Company along 
in June and July of 1920. He knows of his own personal 
knowledge that the plant operated by J. L. Philips & Com¬ 
pany continued in operation by J. L. Philips & Company 
until along about August, 1920; that is, they were actually 
operating as a going milling concern until then. (P. Vol. 
15, p. 2078.) Witness had nothing to do with the dismant¬ 
ling of the plant except that he had loaned equipment to 
the party managing J. L. Philips and Company, namely, 
Ed Philips. (R. Vol. 15, pp. 2078, 2079.) 

1813 Upon cross examination by counsel for the defend¬ 
ant John L. Philips, the witness testified as follows; 

He was not with J. L. Philips when the latter bought the 
plant. J. L. Philips bought it himself. Witness bought 
some of the equipment, but not the original investment. 
When thev got through thev had a well-equipped plant. 
(R. Vol. 15, pp. 2079, 2080.) 
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Thereupon L. L. Daugherty, a witness called in rebuttal 
on behalf of the plaintiff testified as follows: j 

He is engaged in the wholesale lumber business lat Val¬ 
dosta, Georgia. He testified in the criminal case of United 
States v. J . L. Philips, et al. (R. Vol. 15, p. 2080.) 

J. L. Philips called on him at Valdosta and asl^ed him 
to buy some Government lumber. When J. L. Philips 
asked him about this lumber he did not tell Philips!that he 
would not handle it unless J. L. Philips agreed to!finance 
him. When J. L. Philips asked him to buy this luijnber he 
did not tell Philips that he would not buy it unless j Philips 
would agree to participate in the profits and losses which 
might be realized on the sale of this lumber. Philips did 
not finance him in the purchase of this lumber. ^R. Vol. 
15, p. 2081.) i 

He gave Philips certain trade acceptances aggregating 
$30,000. These acceptances were given to J. L. Philips in 
partial payment of Philips' share of the profits. They were 
not given to Philips in order to enable Philips to assist 
witness in financing this transaction. His recollection is 
that he gave Philips the trade acceptances after the pay¬ 
ments in cash were made to Philips. (R. Vol. 15, pp. 2081, 
20S2.) 

When witness sold this lumber he was acting as a whole¬ 
saler strictly. (R. Vol. 15, p. 20S2.) 

Upon cross examination by counsel for defendant 
1814 John L. Philips, the witness testified as follows: 

He did not sell the lumber in driblets unless carload lots 
be called driblets. His conception of driblets would be less 
than carload lots. (R. Vol. 15, pp. 20S2, 2083.) 

The largest contract he had with Philips & Stephens was 
the Nitro contract. At the time he contemplated purchas¬ 
ing that lumber his company was not unusually pressed for 
funds. It was not necessary for his company to go out of 
their usual course of financing their business at the time 
his company made the contract with Philips & Stephens. 
They handled this contract in the same way they handled 
their other business. When he signed the contracts [lie knew 
that he was going to be able to handle them the wav he 
handled his other business. (R. Vol. 15, p. 2083.) 

He does not recall that he needed any financial! help at 
the time he signed the Nitro contract. (R. Vol. 15, j). 2084.) 
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Wholesale lumber means carload lots usually. Occasion¬ 
ally they sell less thhn a carload lot. Tf they would sell half 
a car they might call that a driblet or a parcel or part of 
a car. The fact of the matter is that they sold 95% of 
this lumber in carload lots. The disposition of the resale 
lumber covered several hundred transactions. It did not 
necessitate the sorting of the lumber bef/re it was resold 
as his recollection is that the lumber was already assorted. 
(R. Yol. 15, pp. 2084-2086.) 


Thereupon, R. H. Hendren, a witness called in rebuttal 
on behalf of the plaintiff testified as follows: 


He is a lumberman engaged in the lumber business at 

Norfolk Countv. Virginia, and has been a lumberman for 

about thirtv-six vears. Tie was connected with the Govern- 
• • 

ment service from 1918 until August .‘>1, 1919, as 
1815 superintendent in charge of the lumber at the Gil¬ 
mer! on Depot. (R. Yol. 15, p. 2087.) 

As superintendent he had general supervision of the in¬ 
coming and outgoing lumber inspection and care and so 
forth. The inspection had something to do with the grad¬ 
ing of the lumber.. He recalls lumber being shipped out on 
the order of Philips and Stephens in 1919. The amount 
consisted of approximately 11,500,000 feet. (R. Yol. 15, pp. 
2087, 2088.) 

Of his own personal knowledge he knows that lumber 
was shipped out to Philips and Stephens better than No. 2 
common. (R. Vol. 15, p. 208S.) 


Thereupon C. P. Cronk, a witness recalled in rebuttal on 
behalf of the plaintiff testified as follows: 

He previously testified in this case as to his connections 
with the Air Service Lumber Branch "War Department in 
1919. (R. Vol. 15, pp. 2089, 2090.) 

The witness’ attention was called to a memorandum of 
instructions to lumbermen (plaintiff’s Philips Cross No. 
11), a letter of September 22, 1919, relative to said instruc¬ 
tions to lumbermen and inspectors (plaintiff’s Philips’ 
Cross No. 10), and a letter of September 30, 1919, from 
Philips and Stephens by J. L. Philips to the Aircraft Serv¬ 
ice (plaintiff’s Philips’ Cross No. 9), acknowledging re¬ 
ceipt of letter of September 22, 1919, enclosing copy of in- 
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struct ions to lumbermen and tlie witness identified tjlie mem¬ 
orandum (PL Philips Cross No. 11) as being* tlie enclosure 
referred to in said letter of September 22, 1919, ajnd testi¬ 
fied that lie had a conversation or a discussion wjth J. L. 
Philips as to this particular memorandum, subsequent to 
Philips’ acknowledgment of Sept. 30, 1919. (K. Vjil. 15, p. 
2095.) 


Thereupon L. L. Daugherty, a witness called in [rebuttal 
on behalf of the plaintiff resumed his testimony as follows: 

He admitted that the following* transpired while lie was 
testifying* in the criminal case (R. Vol. 15, pp. 2090, 2097): 

1S1G “Q. And he did not want to lie forced in o other 

transactions bevond his means?” A. Well,11 don’t 

• . 'j 

remember, Mr. Douglas, just what was said, but Mr.i Philips 
did say to me at the time when we first discussed it, or later. 


that—I think that came up in this way. 1 asked liiijn some¬ 
thing about having a longer time to pay for the lumber than 
was customary, and I told him at the time that we were 
hard pressed financially, having to carry very largle quan¬ 
tities of lumber, and he just made that statement in sub¬ 


stance. Dealing* with others he did not know just jvhat he 
would be able to do.” 

He does not know when these trade acceptances were 
dated. Asked whether it isn’t a fact that these trade ac¬ 
ceptances were given to Mr. Philips to use in the event that 
witness wanted to raise money to finance these contracts— 
-whether they were not originally given for that purpose, 
witness stated, “They certainly were not”. The accept¬ 
ances were given in partial payment of the amount owed 
Mr. Philips. (R. Vol. 15, p. 2097.) 

Upon redirect examination by counsel for plaintiff, the 
witness testified as follows: 

He desires to explain his testimony in the criminal case 
as to being hard pressed as follows: 

He did say to J. L. Philips that his company was hard 
pressed for funds, and that it might be necessary for his 
company to have extensions of time on payments for the 
lumber that they purchased from Philips & Stephens, and 
Philips did allow his company an extension of time oil quite 
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a number of shipments. The majority of the payments for 
the lumber were made in cash, but any time they requested 
an extension tliev were given it without hesitation. (R. 
Yol. 15, pp. 2097, 2098.) 


1817 Thereupon George A. Kirk, a witness called in 
rebuttal on behalf of the plaintiff testified as folows: 

Tie is vice president and cashier of the Barnett National 
Bank of Jacksonville, Florida. He searched the records 
of his bank for the accounts of J. L. Philips and Company, 
but not for the Southern Lumber and Timber Company. 
He brought all of the records of J. L. Philips Company 
with witness’s bank to "Washington. lie does not know 
positively, but be does not think that the Southern Lumber 
and Timber Company had an account at the Barnett Na¬ 
tional Bank during tlie vears 1920 and 1921. (R. Yol. 15, 

p. 2098.) 

Thereupon counsel for plaintiff offered certain evidence 
having a bearing on the relationship between defendants 
J. L. Philips, Roland Perry and George M. Chambers, which 
was properly evidence in chief, and requested the Court to 
receive it at this stage of the proceedings on the ground 
that it was newly; discovered evidence and was not avail¬ 
able for prior introduction. (R. Yol. 16, p. 2151.) 

The following proceedings were then had: 

The Court: I should like to hear the testimony on the 
question of your failure to discover this evidence before. 


Whereupon F. M. Bellows, a witness recalled on behalf of 
the plaintiff testified as follows: 

Asked to state the efforts made by him to connect the 
transactions of J. L. Philips, George M. Chambers and 
Roland Perrv, witness testified: 

44 1 was first assigned to the Philips case in, I think it 
was, October or November, 1922. I made a preliminary 
survey of certain bank accounts. In January, 1923, I went 
to Philadelphia and called at the Philadelphia Trust Com¬ 
pany and there found that J. L. Philips had sold a large 
number of Liberty Bonds and Yictorv Bonds. 

1838 In January, 1923. I secured the numbers of those 
bonds. I traced through the Treasury Department, 



UNITED STATES OF aMEEIC-4. 


1253 



where those bonds had been issued, from the Treasury, as 
many of the bonds I found were issued by tile Treasury 
Department to the Treasury cash room. Thai means for 
sale right here in Washington. The records 01 the Treas¬ 
ury cash room showed that the numbers, the bonds so num- 
bered, had been delivered to the Merchants Barjk of Wash¬ 
ington. | 

I called some time thereafter, 1 think it was late in 1923— 
I was on the road at the time and when I came back to 
Washington I called at the Merchants Bank, and 1 asked 
them if they had any records showing the numbers of Vic- 
Tory Bonds which they had received from the Treasury on 

* • i 

a certain date, and how those bonds were disposed of. 

The officer in charge said that he doubted Ivory much 
whether there was any record of Liberty Bonds, that they 
kept no such record. I called the bank again i|n a day or 
so and insisted that there must be some record. jETe allowed 
me to go through their files with him, and I made a very 
thorough search. | 

It was Mr. Harmon. 1 saw Mr. Harmon and Mr. Pop- 

kins. Mr. Popkins was assistant cashier. j made a 

search with Mr. Harmon or Mr. Popkins, or both, through 

the records of the bank, and I found no record of any 

Liberty Bonds. I called there in connection with the bank 

accounts of Lee Herrell several times thereafter, and was 

unable to locate anv records which were of anv I assistance 

* • 

to me at all. 

Just prior to the criminal suit I called at the Merchants 
Bank in Washington again and interviewed both Mr. Har¬ 
mon and Mr. Popkins, and again made search which would 
show serial numbers of Liberty Bonds which haj been re¬ 
ceived and sold bv the bank to any of their Customers. 
1S19 I was unable to find anv such records. 

Monday of this week we called again atj the Mer¬ 
chants Bank and Mr. Harmon was very much pujt out that 
1 came around again. He said he had gone over t|he matter 
very thoroughly with me several years ago, and jhat there 
were no such records. 1 asked him if he would jmake an¬ 
other search, or allow me to make a search. He would not 
allow me to do so and he said he would make t]ie search 
himself. I also suggested that there might be jcashier’s 

81—5238, 5239 
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checks on that same date which were used to pay the 
Treasury for the bonds. 

That were used to pay the Treasury Department for the 
bonds, that the bank had issued. T found that the bonds had 
been receipted for by Mr. Gibson, who was a clerk in the 
bank. I located Mir. Gibson the early part of this week, 
lie is no longer in the employ of the bank. Mr. Gibson said 
that in a transaction covering six or eight thousand dollars 
without doubt a chock or something of the sort had been 
used instead of his taking the cash down. Mr. Harmon 
said he would look for the cancelled cashier's checks and 
also for the cashier's check register, showing a record of 
the cashier's checks issued on May G, 1019. 

I called at the bank Tuesday morning and Mr. Harmon 

said thev had not been able to locate anv cashier’s checks. 
• * 

That was Tuesday morning. 1 called there again Tuesday 
afternoon. Mr. Harmon said that there was no use of my 
coming in, that thev had been unable to locate anv records 
of the cashier’s checks. 

Mr. Gibson had also told me it was his recollection that 
the record of Liberty Bonds handled by the bank had been 
kept in some sort of a book, he did not recall definitely 
whether there was a book or the size of the book but 
1820 he was under the impression that for the protection 
of himself and the bank that some such record must 


have been kept. 

I suggested to Mr. Harmon that he allow Mr. Gibson to 
go down there and talk with some of the emolovees who 
were at the bank at the same time that he was employed 
there. Mr. Harmon said that there would be no use of his 


doing that. I requested him again to look through the rec¬ 
ords. On Wednesdav morning, that is vesterdav morning, 
I called at the bank again and Mr. Harmon said thev had 
been unable to find any records. I then said that we would 
subpoena him duces tecum and he could swear under oath 
that the bank had no such record. Mr. Harmon pleaded 
with me not to take his time that wav, that lie was a verv 
busy man, and that he could not be spared from the bank. 

The vice president of the bank. I said that we would 
have to subpoena him, and I came to court yesterday and 
had a subpoena duces tecum issued for Mr. Harmon. After 
the subpoena was issued Mr. Harmon called me up at the 
court and asked that he be not required to come here, that 
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lie might authorize some clerk to come and swear that there 
were no such records. 

Incidentally, to go back to Tuesday afternoon, \j'hen I 
called there Tuesday afternoon Mr. Harmon told nie that 

• i 

no check for the amount of $6,000 had been issu[ed, no 
cashier’s check had been issued on Mav 6, 1919. I asked 
Mr. Harmon to let me see the cashier’s register as some 
of the names on the register might be of significance, that 
the check might have been split up into small amounts. He 
went awav and was gone five or ten minutes and canke back 
and said that there were no records in the bank of cashier’s 
checks prior to December, 1919. I asked him then jiow lie 
knew that there was no such check issued dn that 

1821 day. He said that the clerk who had looked it |up had 
got the information, and when he said that, |he had 

understood that thev had found the record of that dite, but 
it must have been that there were no such records. 

Wednesday morning, after the subpoena was isstied, on 
Mr. Harmon, he called me up and asked me if he co|uld not 
send some clerk down in answer to the subpoena whjo could 
swear that there were no such records, that there waH no use 
of his coining. I said it would be necessary for him, tor Mr. 
Harmon, to come. In about ten minutes Mr. Harmon came 
and brought the records, .the records of the cashier ]s check 
book, which ran right through from 1917 to 1921 and 1922, 
and also a book covering the records of Liberty and [Victory 
Bonds which the bank had handled. (R. Vol. 16, pjp. 2154- 
2158.) j 

The witness continued to the following effect: 

Mr. Gibson was an employee of the bank. The last time 
witness talked to Gibson he was not an employee of the 
bank. While employed at the bank, Mr. Gibson’s superior 
was E. E. Herrell. He was directly under E. E. JEerrell. 
(R. Vol. 16, p. 2159.) 

1822 Upon preliminary examination by counsel for de¬ 
fendant John L. Philips the witness testified as fol¬ 


lows : 


He started the investigation at the Merchants IBank in 
1923, and on that occasion talked with Messrs. iHarmon 
and Popkins. He first talked with Mr. Gibson on }ast Sat¬ 
urday. He learned of Mr. Gibson when he went to the 
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Treasury Department and located some records that con¬ 
tained the notation that Gibson had made as to certain 
bonds. He could not get the necessary information to do 
this in 1923, although lie tried to do so. (R. Yol. 16, pp. 
2160, 2161.) 

He continued until 1924. He was in the Treasury Cash 
Room in 1924. He does not know whether anyone was 
working on the matter from 1924 until he resumed it. He 
had been told probably a dozen times that there were no 
such records. He himself had made a search and had been 
unable to find them. (R. Yol. 16, p. 2161.) 

Mr. Harmon produced the records yesterday, ten minutes 
after Harmon denied that there were anv such records. 
He knows that Mr. Ernest Herrell has not been connected 
with the bank for the past two years. Witness talked with 
Ernest Herrell about the matter this morning. That is the 
first time he saw Mr. Herrell. He did not speak with 
Ernest Herrell about this matter before as Ernest Herrell 
is a brother of Lee Herrell and he did not think he would 
get verv much information from Ernest Herrell. Harmon 
asked witness continuously if this involved E. E. Herrell 
and he advised Harmon it did not. Mr. Harmon was also 
interested in knowing whether this involved any possible 
criminal charges being reinstated against Lee Herrell. 
(R. Yol. 16. pp. 2161-2163.) 

He does not know whether Ernest Herrell was cashier of 
the bank in 1923, and he does not know when Ernest Her- 
rell left the bank. He knows that Mr. Herrell was 
1823 cashier at the time of the bond transactions. (R. 
Yol. 16, pp. 2163, 2164.) 

He made the investigation into this matter last week un¬ 
der instructions of Mi*. Ward and Mr. Borchardt. (R. 
Yol. 16, p. 2165.) They said nothing about investigating 
it a month ago. They gave the orders, he thinks, last 
Thursday. (R. Yol. 16, p. 2166.) 

In his testimony he intended to convey the thought that 
he suspected that Mr. Harmon, vice-president of the bank, 
was concealing these records and not disclosing them until 
after he was served with a subpoena duces tecum. (R. Yol. 

16, p. 2166.) 

1S24 Upon cross examination by counsel for defend¬ 
ants Merchants and Manufacturers’ Bank of 
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Newark, New Jersey, and Nellie Senft Chambers, Executors 
of the Estate of George M. Chambers, deceased, the wit¬ 
ness testified as follows: 

In making the investigation in 1923 and 1924, he did not 
know that the records were at the bank. (R. Yoj. 16, pp. 
2167-2169.) 


Thereupon the Court over the objections and exceptions 
of counsel for the defendants stated “in view of the fact 
that this is documentary evidence and it appears from the 
testimonv of this witness that there has been a concealment 

h * I 

of that evidence, I will reopen the case”, and addejl that he 
would give the defendants “all the opportunity y<Sm need” 
for making a defense to meet it. (R. Yol. 16, p. j2169.) 

Thereupon Henry Justus Gibson, a witness called on be¬ 
half of the plaintiff testified as follows: 

lie resides in Washington and from the middle of April, 
1919. for a period of about six months, was employed by 
the Merchants Bank of this city, his unofficial capacity be¬ 
ing assistant to the cashier, Ernest E. Herrell. (R. Yol. 
16, pp. 2170, 2171.) 

The witness identified a book kept in the Merchants Bank 
at that time. He identified in it his own handwriting. He 
does not know what individual at the bank kept this book 
for the first Liberty Loans. He was the principal keeper 
of this book for the Yictory Bonds, the last issijie. This 
book was kept as a record of the Bonds purchased by the 
Bank’s depositors or customers, the amount that ]vvas pur¬ 
chased through the bank and the serial numbers of each 
bond that was delivered to them. The book also served as 
a receipt for the delivery of those bonds to the per- 
1825 sons purchasing them. This book was kept by the 
bank in its regular course of business in the handling 
of Libertv Bonds and the transfer of Libertv Bonds from 
the bank to its customers. It was the official record of the 
bank for such transactions. In May, 1919, he was in charge 
of this book. (R. Yol. 16, pp. 2171, 2172.) 

He identified entries in this book made by hinjiself and 
also by Ernest E. Herrell and Popkins. (R. Yol. 16, p. 
2172.) 

He helped the cashier, Mr. Herrell, in any way the cashier 
asked him. He was not the assistant cashier to Ernest E. 
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Herrell. Witness asked Herrell when he first went with 
the bank, what his title would be, and Herrell stated “well, 
you just help me out*'. Witness used to open the mail and 
take care of the regular routine business such as deposits 
by mail and payments by notes and another one of his 
duties was to be ready and willing to step into any cage 
which happened to be vacant by reason of absence of an em¬ 
ployee in charge of a cage. (R. Yol. 16, p. 2173.) 

When a depositor came into the bank and wanted to pur¬ 
chase a Liberty Bond the depositor was asked how much 
and in what denominations and an informal notation was 
made as to the denominations and entered in this book op¬ 
posite the customer’s name; that is the number of the bonds 
and the denominations. Opposite the amounts of the 
bonds the serial numbers on the bonds would be entered 
when they purchased the bonds from the Treasury. When 
thev were readv to deliver the bonds to the depositor the 
latter was called upon and the bank gave them to the de¬ 
positor in a jacket, which was prepared by the Government 
for the purpose and got the depositor’s signature in a ma¬ 
jority of cases in this book, which witness as a rule dated. 
(R. Yol. 16, pp. 2173, 2174.) 

He does not recall what the first column in the book rep¬ 
resented. The second column is the name of the purchaser 
of the bond. The next column represented the 
1826 amount of the bonds with the serial number of the 
bond. The last column contained the signature 
showing receipt of the bonds, the signature being affixed by 
the person who received the bonds, the person signing for 
the bonds, signing upon delivery. (R. Yol. 16, pp. 2174, 
2175.) 

The witness’s attention was called to page 200 of this 
book covering May 5th and 6th, 1919, and testified that the 
entry referred to is not in witness’s handwriting. Up to 
this point it is Mr. Herrell’s handwriting. Up to the first, 
second and third columns. Witness further stated, “This 
169 is mine. That number there (indicating) the name R. 
Perry, 6-1000, and the serial numbers are in the handwrit¬ 
ing of Mr. Herrell. He is familiar with the handwriting of 
Mr. Herrell. He is not familiar with the handwriting of 
Roland Perry. (R. Yol. 16, pp. 2175-2177.) 


% 
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Tliis book was marked for identification 4 ‘Gibson Xo. V\ 
and the entry on page 200 was marked for identification 
“Gibson Xo. 2”. 

Upon cross examination by counsel for defendant John 
L. Philips, the witness testified as follows: 

This transaction was not transacted by or through wit¬ 
ness. He had nothing to do with the Roland Pirrv trans¬ 
action. It is not dated in this book. Almost !invariably 
all the transactions witness handled were dat<^d by him. 
(R. Vol. 16, p. 2177.) j 

Upon redirect examination by counsel for pljaintiff the 
witness testified as follows: 

The witness was asked to assume that he wjent to the 
Treasury Department and signed the receipt fori the bonds 
and asked to describe such a transaction with reference to 
the time he would get the order to purchase the }>onds, and 
testified that that would altogether depetid on cir- 

1827 cumstances. His recollection is that a certain 
amount of small issue bonds which were called for 

frequently were left on hand, but the larger issues, that is 
$500 and $1,000 bonds, he is almost sure they di<ji not keep 
on hand, and they would get them at the Treasury Depart¬ 
ment when tliev were called for. He cannot sav whether 

%> I*' 

he made an h mediate trip to the Treasury to get the bonds 
upon the applicant applying for them. In case of an order 
of $6,000 he would say that the bonds would have been got¬ 
ten that day or at least the next day. (R. Vol. 1^, p. 2178.) 

1828 Upon further cross examination by counsel for 
defendant John L. Philips, the witness testified as 

follows: 

He would take the money that the depositors would pay 
for the bond to the Treasury Department and there deliver 
the check or money and get the bonds and bring them back 
and deliver them to the purchaser and then obtai n the sig¬ 
nature of the purchaser in receipt for the bonds.! He does 
not think he would obtain a receipt that he would deliver 
to the Treasury Department for those bonds. Tjlie Treas¬ 
ury Department would have his receipt. The | Treasury 
Department, he understands, has a receipt for tihese very 
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bonds that stand in the name of Roland Perry on his books. 
(R. Vol. 16, p. 2179.) 

He had charge of the sale of the Victory Bonds. It was 
only occasionally that anybody else transacted that busi¬ 
ness. He was with the bank from April, 1919, for about 
six months, and has not been back at the bank since. (R. 
Vol, 16, p. 2180.) 

The Treasury Department has had a receipt all the while 
for these Roland Perry bonds, $6,000 of bonds. He has no 
means of telling that the money was paid by check for the 
bonds or whether it was paid in cash. There is nothing 
in this book to indicate it. He has no personal knowledge 
of the transaction and has no idea as to the date of it. 
(R. Vol. 16, pp. 2180, 2181.) 

Upon cross examination by counsel for defendants Mer¬ 
chants and Manufacturers’ National Bank of Newark, New 
Jersey, and Nellie Senft Chambers, Executors of the Estate 
of George M. Chambers, deceased, the witness testified as 
follows: 


The witness’ attention was called to signatures in the 
book indicating the receipt by the purchaser of the 
1829 bonds bearing the date of delivery with the excep¬ 
tion of two or three, and asked to explain why that 
was, and testified that all those as far as lie can remember, 
which he handled, and which he personally delivered to the 
respective purchasers he had receipted, and put in his own 
handwriting the date of delivery to them. He can recog¬ 
nize the handwriting of Mr. Hopkins and Mr. Herroll as 
he has stated. (R. Vol. 16, pp. 2181, 2182.) 

On one page there appears in the handwriting of E. E. 
Herrell an entry of a purchase of three one thousand dol¬ 
lar bonds by Frank V. Killien, who runs a laundry and 

six one thousand dollar bonds bv Roland Perrv. All the 

» • 

smaller transactions, except this one, are in Herrell’s hand¬ 
writing. (R. Vol. 16, p. 2182.) 

Ernest Herrell and whoever happened to be there when 
the buyer came in took orders for bonds from time to time. 
(R. Vol. 16, p. 2182.) 


44 The reason why there are so manv different signatures 
and so many different handwritings in this book was be¬ 
cause the bank had a very small organization. \Ve called 
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ourselves the happy family, and we were all so cl 
lated that we could step into each others capacitkj 
the work of each other, and if I happened to be in 
ing teller’s cage and someone came in and wantel 
a Victory Bond somebody else would attend to tin 
Vol. 16, p. 2183.) 


oselv re- 
s and do 
the pay- 
d to buy 
t.” (R. 


There is no particular significance to Herrell’s 1 
ing here. Witness was not the onlv one to go to tit 
ury Department to get bonds, but he was the prinf 
to go there. (R. Vol. 16, p. 2183.) 

Although the entry in the name of Roland Peij 
no date, he would say its position in this book ind 
date and would indicate either May 5th or 6th. 1^19. (R. 

Vol. 16. p. 21 S3.) 


andwrit- 
e Treas- 
ipal one 


rv bears 
cates its 


1830 Upon further direct examination by counsel for 
plaintiff the witness testified as follows: 

He does not know of anybody else who wenf to the 
Treasury for bonds besides himself. (R. Vol. 16, ip. 2184.) 


Upon further cross examination by counsel for 
ants Merchants and Manufacturers’ National Bank 
ark, New Jersey and Nellie Senft Chambers 
1831 tors of the Estate of George M. Chambers, c 
the witness testified as follows: 


defend- 
of New- 
, Execu- 
eceased, 


The book was left with the bank when he left the bank’s 
employ, and this is the first time he has seen tjhe book 
since. He has made no effort to look for the book since 
he left the bank. (R. Vol. 16, pp. 2184, 2185.) 


Thereupon Ernest E. Herrell, a witness called on behalf 
of the plaintiff testified as follows: 

He lives in Washington and at present is President of 
the International Finance Corporation. In 1919,! he was 
cashier of the Merchants Bank in Washington. A man by 
the name of Gibson was employed by the bank in the spring 
and summer of 1919. Gibson primarily had charge of sub¬ 
scriptions to the Victory Loan. That was Gibsofi’s prin¬ 
cipal business. (R. Vol. 16, pp. 2187, 2188.) 
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The bank kept a record of these Liberty loans. The 
records show the subscribers to the bonds that were taken 
by the bank. (R. Vol. 16. p. 218S.) 

The witness identiiiecl the book (Gibson No. 1 for identifi¬ 
cation) and his attention was particularly called to item 2, 
page 200 thereof, (Gibson No. 2 for identification) and tes¬ 
tified that the first column indicates the purchaser of the 
bond, that the second column indicates the denominations 
of the bonds and the amount that was purchased; that the 
next column indicates the serial numbers of the bonds and 


that the last column indicates the signature of the person 
who bought the bonds. (R. Vol. 16, p. 2188.) 

The handwriting of this entry No. 2 on page 200 is in 
witness’s own handwriting and the signature in the last 
column of item 2, page 200 is the signature of defendant 
Roland Perry. (R. Vol. 16, pp. 2188, 2189.) 

He has no personal recollection of this transaction. (R. 
Vol. 16, p. 2189.) 


1832 Thereupon the entry appearing on page 200 of 
this book of the [Merchants Bank containing records 
of Victory loan transactions handled by the bank was of¬ 
fered in evidence by counsel for plaintiff and admitted as 
plaintiff’s Exhibit Gibson No. 2, with the understanding 
that as this page bears no date, that the transaction en¬ 
tered immediately preceding bears date of May 5,1919, and 
the transaction immediately following bears date of May 
6, 1919. (R. Vol. 16, pp. 2189-2190.) The said entry ad¬ 

mitted in evidence and copied into the record is as follows: 


169 R. Perry 1,000 E 10198S9 R. Perry. 


1,000 

90 

1,000 

91 

1,000 

92 

1,000 

93 

1,000 

94 


Upon cross examination by counsel for defendant John 
L. Philips, the witness testified as follows: 

He is familiar with this book, which was regularly kept 
at the Merchants Bank and covered subscriptions to all the 
Liberty loan bonds taken by the Merchants bank. (R. Vol. 
16, pp’ 2190, 2191.) 
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(R. Vol. 

paid him 
r getting 
nt. The 
ocedure 
ids were 


He was cashier of the Merchants Bank from February, 
1916, to February, 1920, and was made vice-president and 
then severed connection with the Merchants Bank!in July, 
1922. To the best of his knowledge that book was in the 
possession of the bank when he left. It was never in his 
personal possession, and he never made any efforts to con¬ 
ceal or have concealed this book from the Government or 
anvbody else. Nobody ever asked him for it until he was 
asked about it this morning. He does not remember the 
transaction independent of the record. There is nothing of 
any recollection that fixes this in his mind at all. 

16, p. 2191.) 

1833 He does not remember how Roland Perrv ■ 

• ' 4 

for these bonds. He knows the procedure fo 
the bonds and paying the money to the Govcrnmej 
procedure in the Victory bond differed from the p 
in the former issues. In the former issues the boi[ 
secured from the Federal Reserve Bank at Richmond. Un¬ 
der the arrangement in existence at the time of the Victory 
loan, the bonds could be purchased over the counter from 
the Treasury Department. (R. Vol. 16, pp. 2191, 2192.) 

They never carried any amount of bonds according to his 
recollection. They could get the bonds from the ^Treasury 
Department after they had received the subscriptions for 
these bonds. The procedure, for instance, when the Roland 
Perry application for $1,000 worth of bonds was received, 
he would explain as follows: 

They would take the subscription for the amount of 
the bonds requested and the denomination of the^e bonds. 
Then they would get the bonds and enter them in this book 
in the person’s name in the denominations and in the num¬ 
bers and then turn them over to the purchaser. |(R. Vol. 
16, p.2192.) | 

Sometimes the purchaser would wait and sometimes he 
would not. Sometimes he would pay in advance and some¬ 
times he would pay for the bonds on delivery. A man would 
not put his name Roland Perry on the book until the man 
had received the bonds and paid for them. (R. Vdl. 16, pp. 
2192,2193.) : 

He does not know whether Roland Perry paid for the 
bonds before they were purchased or paid for them at the 
time they were delivered to him. To the best of pis recol- 
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lection he did not hear of there being any inquiry or any 
search into books of the bank while he was first 
1834 cashier and then vice president of the bank; that is, 
up to July, 1922. lie did not hear anything about this 
book until this morning. He resigned from the bank to ac¬ 
cept the presidency: of the International Finance Corpo¬ 
ration, a million dollar corporation, doing business in Wash¬ 
ington. (H. Yol. 16, pp. 2193, 2194.) 

Had he been asked at any time about that book he would 
very willingly have given any information about it, just as 
lie did this morning when he was asked about it. He does 


not recollect Mr. Frank Harman speaking to him about the 
book. Harman is now vice-president of the Merchants Bank 
<k Trust Company, which bank succeeded the Merchants 
Bank that he was connected with. (R. Yol. 16, pp. 2194, 
2195.) 

There is nothing in the entry of this transaction or noth¬ 
ing that he had in his mind in the shape of knowledge or in¬ 
formation that in any way connects or connected his brother 
Lee Herrell with Roland Perry. (R. Yol. 16, pp. 2195, 2196.) 


Fpon cross examination by counsel for defendant Charles 
Philips, Jr., the witness testified as follows: 


L'pon the liquidation of the Washington Southern Bank 
the Merchants Bank was organized and he resigned from 
the Merchants Bank to accept another position in July, 
1922. He would not say that this book was in his official 
custody any more than any other record of the bank. He 
was cashier of the bgnk and had knowledge of all the books 
and knew that that book was there. It was available to any 
agent of the Government or any attorney of the Govern¬ 
ment during the entire time that he was there and he was 
never asked to produce it until this morning. (R. Vol. 16 
pp. 2196, 2197.) 

When a person came to the bank and subscribed for 
Yictory bonds, he would not say that it necessarily followed 
that at the tipie of the subscription the amount of 
1835 subscription, the number and denominations of the 
* bonds that were desired were put down in the book. 
The entry went into the book after they got the bonds. It 
was not a subscription form and it does not show the record 
. of the subscription. (R. Yol. 16, pp. 2197, 2198.) 
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It 'was made as a permanent record of the amount of the 
bonds that the man purchased and the denominatidns of the 
bonds and the numbers that were given to him. Tjheir idea 
in keeping the book was keeping it as a record cjf a com¬ 
pleted transaction, keeping it in bound form rather than a 
loose leaf ledger. The book does not show the da|te of the 
subscription. (R. Vol. 16, p. 2198.) 

I’pon cross examination by counsel for defendants Mer¬ 
chants and Manufacturers National Bank of Newark, New 


Jersev, and Nellie Senft Chambers, Executors of the Estate 
of George M. Chambers, deceased, the witness testified as 
follows: 

He has lived in the District of Columbia ever since his 
resignation from the service of the Merchants E^ank, and 
has done business in the District. He is familiar generally 
with banking practice. He would say that the cashier of the 
bank as a general proposition has the duty of buying securi¬ 
ties for customers or depositors. (R. Vol. 16, p. 2198.) 

Thereupon Harry Moore Pearson, a witness called on be¬ 
half of the plaintiff testified as follows: 

He is assistant chief of the division of public jdebt ac¬ 
counts and audits, Treasury Department, and as | such of¬ 
ficer has custody of the records of the Treasury Department, 
showing the sale of Victory loan bonds. (R. V<|>1. 16, p. 

2199. ) 

The witness brought with him certain record of .sales by 
the Treasury Department of certain bonds designated as 
E1019S89 to E1019894, inclusive. j 

The witness identified a paper marked Government 
1836 for identification Pearson No. 2 and stated that this 
represents the application of the Merchants Bank of 
1414-F Street, Washington, dated on May 6, 1919, for a 
subscription of $5,000—five $1,000 Victory notes and it is 
signed Merchants Bank bv H. J. Gibson. (R. Vol. 16, p. 

2200 . ) 

The witness identified a paper marked Government for 
identification Pearson No 1, and testified that thijs repre¬ 
sents the same form of application by the same bank and 
the same amount for five $1,000 Victory notes of different 
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serial numbers. The date of deliveries as shown by the 
papers is May 6, 1919. (R. Vol. 16, pp. 2200, 2201.) 

These papers marked for identification Pearson No. 2 
and Pearson No. 1 show the deliveries of Victory loan bonds 
numbered E1019SS4 to E1019894, inclusive, to the Mer¬ 
chants Bank through H. J. Gibson. (R. Vol. 16, pp. 2203, 
2204.) 


Thereupon these papers theretofore marked for identifi¬ 
cation Pearson No. 1 and Pearson No. 2 were offered in evi¬ 
dence by counsel for plaintiff and admitted as plaintiff’s 
Exhibit No. 186 and plaintiff’s Exhibit No. 187, respectively 
(lb Vol. 16, ]>. 2204), and are as follows: 


1837 Plaintiff’s Exhibit No. 186. 

Check. Case X—Treasurer. 

Treasury Department. 

Victory Liberty Loan—Form L & C 181. 

Loans and Currency. 

•>oo 

D—- • 

United States of America. 

Convertible Gold Notes of 1922-1923. 

Victory Liberty Loan. 

•> * 

Application for Notes. 

Dated May 6,1919. 

To the Secretary of the Treasury: 

* 

The undersigned hereby applies for $5,000 per amount of 
United States of America Convertible Gold Notes of 1922- 
1923 1 , and agrees to pay par for all notes allotted on this 
application and accrued interest from May 20, 1919, on 
any deferred installments, in accordance with the terms of 
Treasury Department Circular No. 138, dated April 21, 
1919. The sum of $ — 2 is inclosed herewith. The under- 


1 Notes of the 4?9 c Series will be delivered upon this application unless 
otherwise indieated over the signature of the subscriber below: 

-'Applications must be accompanied by payment of ten per cent of the 
amount of notes applied for. Applications for an ajrjrreirate amount of 
notes not in excess of $10,000 may be accompanied by payment in full. 
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signed desires registered 3 coupon notes of the denomina¬ 
tions indicated below. 4 Signature of subscriber in full: 

THE MERCHANTS BANK. 

I 

(Mr., Mrs., Miss.) (First name in full.) (Midjdle name 
or initial.) (Last name.) 

(Or complete legal name of corporation, partnership, or 
other subscriber.) 

Address: Number and Street, 1414 F St.; Cityjor town, 
Wash. D. C.; County,-, State,-. 


1838 


Please deliver 3notes upon this application. 


(Signed) 


II. J. GIBSON. 
(Signature of Subscriber.) 


No. of notes. 


Amount. 


E 1019891—!).') 


8 ") ,000 


Denomination. 

$50 

$100 

$500 

$1,000 

$5,000 

$10,000 

*$50,000 

*$ 100,000 


Total . .]. $5,000 

(Which must agree with amount of notes applied)for.) 

1839 This application should be transmitted thro|ugh the 
subscriber’s bank, trust company, or other iagency 
acting on his behalf, or it may be filed direct with the Fed¬ 
eral Reserve Bank of his district, or a branch thereof, or 
the Treasury Department, Washington. It must reach 
some incorporated bank or trust company in the United 
States (not including outlying territories and possessions), 
or a Federal Reserve Bank, or a branch thereof, or the 


3 Strike out the word "registered**, or the word “coupon**, whichever form 
of note is not desired. If no preference is indicated, either coupon {notes or 
registered notes may he delivered. Unless otherwise directed in I writing, 
notes will he delivered to the name and address written above, and if regis¬ 
tered. will he registered in such name and address. 

4 Indicate below denominations of notes desired. If no indication is 
given, notes of any denomination may he delivered. 

* Registered notes only. 
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Treasury Department, on or before the close of business 
May 10, 1919. 

Plaintiff's Exhibit No. 1ST. 

Check. Case X—Treasurer. 

Treasury Department. 

Victory Liberty Loan—Form L & C. 181. 

3 IS United States of America. 

Convertible Gold Notes of 1922-1923. 

Victory Liberty Loan. 

Application for Xotes. 


Dated May 6, 1919. 


To the Secretary of the Treasury: 

• 

The undersigned hereby applies for $5,000—par amount 
of United States 1 of America Convertible Gold Notes of 
1922-1923 1 , and agrees to pay par for all notes allotted on 
this application and accrued interest from May 20, 1919, 
anv deferred installments, in accordance with the terms of 
Treasury Department Circular No. 13S, dated April 21, 
1919. The sum of $— 2 is inclosed herewith. The under¬ 
signed desires registered 3 , coupon 3 , notes of the denomina¬ 
tions indicated below. 4 Signature of subscriber in full: 

THE MERCHANTS BANK. 


1 Notes of the Series will be delivered upon this application unless 

otherwise indicated over the signature of the subscriber below: 

2 Applications must be accompanied by payment of ten per cent of the 
amount of notes applied for. Applications for an aggregate amount of 
notes not in excess of S10.000 may be accompanied by payment in full. 

3 Strike out the word “registered”, or the word "coupon”, whichever form 
of note is not desired. If no preference is indicated, either coupon notes or 
registered notes may be delivered. Unless otherwise directed in writing, 
notes will be delivered to the name and address written above, and if regis¬ 
tered. will be registered in such name and address. 

* Indicate below denominations of notes desired. If no indication is 
given, notes of any denomination may be delivered. 
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(Mr., Mrs., Miss.) (First name in full.) (fiddle name 
or initial.) ! 

1840 (Last name.) j 

(Or complete legal name of corporation, partner¬ 
ship, or other subscriber.) 

Address: Number and street, 1414 F St.; City or town, 
Wash., D. C.; County,-; State,-. 

i 

Please deliver 3%% notes upon this application. 

(Signed) H. J. GIBSON. 

(Signature of Subscriber.) 


No. of notes. 


E 1019886-90 . . 


Denomination. 

$50 

$100 

$500 

$1,000 

$5,000 

$10,000 

$50,000 

$100,000 


Amount. 


$5,000 


1841 Total . j.... $5,000 

(Which must agree with amount of notes applied for.) 

This application should be transmitted through the sub¬ 
scriber’s bank, trust company, or other agency} acting on 
his Felialf, or it may be filed direct with the Federal Re¬ 
serve Bank of this district, or a branch thereof, or the Trea¬ 
sury Department, Washington. It must reach some incor¬ 
porated bank or trust company in the United States (not 
including outlying territories and possessions), or a Fed¬ 
eral Reserve Bank, or a branch thereof, or the Treasury 
Department, on or before the close of business May 10, 
1919. 

Upon cross examination by counsel for defendant John 
L. Philips, the witness testified as follows: 

Plaintiff’s Exhibits Nos. 186 and 187 called applications 
for notes make up ten bonds with ten serial nuijnbers, five 
on one and five on the other; both papers beaij the same 

_ 

* Registered notes only. 

82—5238, 5239 j 
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date and the two aggregate ten thousand dollars. (R. Vol. 
16, pp. 2204, 2205.) 

One examining these papers could tell that these bonds 
had been sold bv the Merchants Bank or sold bv the Gov- 

V * 

eminent to the bank. The Merchants Bank entered the sub¬ 
scription. It indicates that the Merchants Bank presented 
the subscription to tljie United States Treasury Department 
and received these bonds of that description on the pay¬ 
ment of $10,000. It indicates that the Merchants Bank had 
bought these bonds for its own account or had bought them 
for the account of some customer, but the bank was the 
purchaser. (R. Vol. 16, p. 2205.) 

1842 These two applications for notes have at all times 
been accessible to the Department of Justice and 
could have been seen if representatives came to the office 
which held them, which is his office. It is sometimes hard 
to find the original files on those Libertv loan transactons. 

c %■ 

Anyone from the Department of Justice who was investi¬ 
gating this particular bond transaction could have had 
easy access to the records in his office. He was not asked 
for these records until this morning. Representatives of 
the Department of Justice could have seen them a month 
ago or a year ago. The applications were placed in their 
regular files and have not been misplaced or lost. (R. Vol. 
16, pp. 2205-2207.) 

Upon redirect examination by counsel for plaintiff the 
witness testified as follows: 

So far as he personally knows no one had asked him for 
those records prior to this morning, but he would not know 
whether anyone other than himself had been asked for 
them. He did not hear of anybody making any inquiry 
about them. Where the chief of the division was away, it 
would have come over his desk, but if the chief was there, 
he probably would not know anything about it; he might 
and he might not. (R. Vol. 16, p. 2207.) 

When he testified that it was difficult to locate certain 
records lie meant that this transaction took place at the 
Treasury Department. The Treasury Department cashed 
them, he believes, or handled it up there and then the rec¬ 
ord is sent first to the division of loans and currency and 
latter to his division which was only organized in 1920, he 
believes, and later on to the Comptroller’s office. In other 
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words, the resting place has changed two or thr^e times, 
but not since 1020, since which time they have lu|d them. 
The office of the register of the Treasury had no con- 

1843 trol over these things. (R. Yol. 16, pp. 22(^7-2209.) 

! 

Thereupon F. M. Bellows was recalled as a witness on be¬ 
half of the plaintiff, and testified as follows: j 

Late in January, 1923, and also in January, jl 924, he 
went to Miss Small ? s office in the office of the Register of 
the Treasurv and made inquiry concerning the ! issue of 
these bonds. He believes that that office particularly has 
charge of bonds which come in, but as a matter of Accommo¬ 
dation Miss Small obtained the information jfor him 
through whatever office had it; that is how those bonds were 
issued. Witness has a letter in his possession signed by the 
Register of the Treasury sometime in January, 1924, giving 
him that information. He has not the letter with 1 him, the 
letter is at the office. (R. Vol. 16, pp. 2209, 2210.1) 

Upon cross-examination by counsel for defendant John 
L. Philips, the witness testified as follows: 

The first time he went to the Merchants Bank and Trust 
Company was probably in the Spring of 1923, arid at that 
time he and a man named Popkins made a personal search 
for the book and could not find it. Harman didjnot know 
anything about the books because he was not there at the 
time they were kept. Nobody seemed to know’ anything as 
to who was in charge of the bond sales. At least, he could 
not obtain that information. They said that they did not 
know there were any records of that kind or any tiling about 
it. He does not know if he asked Popkins who hjad charge 
of it. He was trying to find the records and probdbly asked 
Popkins who had charge of it, but he does not Recall that 
definitely. If he asked Popkins who had charge j>f it, Pop¬ 
kins could not tell him or Popkins did not tell hirfa who had 
charge of it, and he made a search for the book. | He asked 
both Popkins and Harman for the book. Popkins told wit¬ 
ness he would make everv endeavor to locate the book. 
(R. Yol. 16, pp. 2210-2213.) I 

1844 Upon cross examination by counsel for defendant 
Charles Philips, Jr., the witness testified <jis follows: 

He knew that many subscriptions to the Liberty Bonds 
on this Liberty loan were made through the National Banks 
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and lie went to this bank on tlie probability that the de¬ 
positors of the bank had obtained bonds through the bank. 
He was unable to find who had charge of the books which 
showed the subscriptions to Liberty Bonds or Victory Loan 
notes. He was unable to find out who had such duties. He 
saw both Harman and Popkins, and he thinks lie saw sev¬ 
eral clerks, but he does not recall specifically whom he 
asked. (Pc. Vol. 16, p. 2213.) 

Thereupon William Kurtz Wimsatt, a witness called in 
rebuttal, by plaintiff, testified as follows: 

He is in the wholesale lumber business operating under 
t lie name of Johnson & Wimsatt. He is vice-president of 
this firm, and has been engaged in the purchase and sale of 
lumber since the fall of 1900. (R. Vol. 16, p. 2215.) 

He is familiar with the various terms used in the lumber 
trade. There is a well established or recognized meaning 
of the term “base price 7 ’ in the lumber trade. “Base price 77 
is the fixed price from which other prices are reckoned. 
That is the reason it is called the 44 base price”. It really 
comes from the word basis; it is the basic price. It is the 
term used in a great many ways; it embraces a good many 
elements; namely, the element of freight, the element of 
different prices and the different grades of lumber. As a 
rule the term is used by manufacturers or wholesalers. A 
manufacturer will send out a price list on a base list. For 
instance, for Pittsburgh, or a base price on the Norfolk 
gateway; or he will send you a base price on No. 1 common 
boards at so rpuch for B and better, or so much for 
1845 dimensions particularly. The manufacturer will 
send out perhaps a base price on two by twelve— 
twenty a hundred—say fir; and then for every additional 2 
inches, say, at a dollar and a half or two dollars for every 
additional 2 feet in length, or 50 cents or 25 cents as the 
case may be. (R. Vol. 16, pp. 2215, 2216.) 

In the trade all classes of cases mentioned by him are} 
well recognized; they almost always go together. That is; 
a man will give a base price and will send out the differ^ 
ential on the different points and also the differential oil 
the different prices of lumber. (R. Vol. 16, p. 2217.) 

The distinction between a wholesaler and a retailer in 
the lumber trade is as follows: 
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A wholesaler is supposed to keep in touch with! the manu¬ 
facturers and the mills. It is a business—almost more than, 
a business in itself to locate lumber at, we might Isay, at the 
source. Then the wholesaler goes to the retailer m the vari¬ 
ous cities. The wholesaler may have connections in the 
south with twenty or thirty mills. The wholesaler may 
have their stock sheets before him. One mill may have a 
range of sizes entirely different from another njiill. A re¬ 
tailer in one town may ask for a car of 2 x 6 - 20 for prompt 
shipment and would obtain a price on it. 

There is another more important function of the whole¬ 
saler—perhaps the only reason for his existdnce. The 
wholesaler today in most cases is the banker foj the small 
retailer and the small manufacturer. He is tjie banker, 
really, in a way. For instance, if the wholesaler buvs a 
car of lumber down south and pays cash for it, (the whole¬ 
saler carries it up and sells it to a friend, a manj whom the 
wholesaler knows and whose credit is known and!the whole¬ 
saler trusts the man for six months. In other words, 
1846 the wholesaler’s real function is more that of a 
banker than anything else. Of course, the whole¬ 
saler sells to the retailer. The retailer is the distributing 
agent in the lumber business to the direct consumer, the 
contractor or anvbodv that wants to buv from k foot to a 

% •/ v 

thousand feet or ten thousand feet. The retailer lias a lum¬ 
ber store and sells to anvbodv that comes there and wants 
to buv. The retailer distributes the lumber to the con- 

m/ 

tractor, to the little repair man, to the cabinet maker, to the 
carpenter and everybody else. (R. Yol. 16, pp. l}217, 2218.) 

The retailer alwavs has a storage vard. (R. 

2218.) 


Yol. 16, p. 


Upon cross examination by counsel for defendant John 


L. Philips, the witness testified as follows: 




If a man owns lumber and sells it in wagon l^ads, truck 
loads or half a carload, he is not necessarily retailing the 
lumber. Xo distinction whatever is made in the quantity 
sold. The word retail would teclmicallv mean that if lum- 

* i 

ber sold by the stick or cart or cart load, or in jdriblets, it 
would actually be retailed as considered in tthe lumber 
business, but not be technically so considered in any other 
business. (R. Yol. 16, p. 2219.) 
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The whole distinction between wholesaler and retailer as 
considered in the lumber trade is where lumber is sold to a 
retailer the lumber is being wholesaled, but if the lumber 
is sold to the consumer it is retailed. (R. Vol. 16, p. 2219.) 

With reference to the meaning of the term “base price” 
the term means the place where the lumber is. The price 
mav be base Philadelphia, base Norfolk, base anywhere. 
(R* Vol. 16, pp. 2219, 2220.) 

Upon cross examination by counsel for defendant 
1S47 Lee L. 1 Terrell, the witness testified as follows: 

If Ik* were getting quotations from three manufac¬ 
turers in the same locality that would not be their base 
price. They would quote f. o. b. Washington. If he would 
get a price from the manufacturer the base does not enter 
into it at all. If he would get a price on a carload of floor¬ 
ing that is simply a price on a carload of flooring. If he 
w-re corresponding with three lumbermen in the same lo¬ 
cality and obtain- a price from them, the prices might all 
differ even in the same location. (R. Vol. 16, p. 2220.) 

The witness thereupon having been made a witness on be¬ 
half of defendant Frank T. Sullivan, testified as follows: 

Tie is fairlv well familiar with the West Coast grading 
rules that apply to fir and spruce. No. 2 clear and better is 
a regular fir grade. There is onlv a theoretical grade of 
No. 1 clear and better for fir and spruce and below that 
comes merchantable. (R. Vol. 16, pp. 2220, 2221.) 

Upon redirect examination by counsel for plaintiff, the 
witness testified as follows: 


The term “base price” is used on dimension lumber prin¬ 
cipally West Coast people where they have very long 
freight haul, and he supposes they use the base price really 
to save paper and ink. They will say 2x12 — 20 f. o. b., 
on a 70 cent freight rate; for instance, $32.00 a hundred; 
for every additional i two inches add $2.00. That would 
means that 2 x 14 would be $34.00; for every additional two 
feet, add fifty cents. That would mean 2 x 12 — 22 would 
be worth $32.50. (R. Vol. 16, pp. 2221, 2222.) 


UNITED STATES OF AMERICA. 


1273 


Thereupon William S. Leonard, a witness cajlled on be¬ 
half of the plaintiff testified as follows: j 

1S48 He resides at South Orange, New JerLev, and is 
assistant cashier of the National Statb Bank of 
Newark, at Newark, New Jersey. He has held this posi¬ 
tion for ten years. (R. Yol. 16, pp. 2222, 2223.)| 

Tn 1919, he knew a man by the name of G. M.l Chambers, 
who was one of the customers of the National ^tate Bank 
of Newark. Chambers maintained a checking j account at 
this bank and borrowed money at this bank occasionally. 
(R. Yol. 16, pp. 2223, 2224.) * j 

Thereupon the witness identified a book of this bank 
known as the loan ledger kept in the bank in 1919, which 
book was marked for identification Leonard No. 1 (R. Yol. 
16, p. 2224.) j 

The book was kept under his supervision and showed the 
amount of the loan and the collateral to seeur|e the loan. 
The entries in the book were made the day thjit the loan 
went to the credit of the dealer. He had supervision of the 
book and made the loans and sometimes his assistant made 


the entries in the book under his supervision. (R. Yol. 16, 


pp. 2224, 2225.) 

The witness identified an entry in this book of a loan 
made to G. M. Chambers on certain collateral on December 
27, 1919, shown on page 50 of the book, identified as Leon¬ 
ard No. 1. (R. Vol. 16, p. 2225.) 

This entry showed that a loan was made on December 27, 
1919, $5,000*. There was $1,000 Yictory Bond of 1923, No. 
El019889; $5,000 Fourth Libertvs of i938; thrie bonds at 
*1,000: Nos. 586445, ’446, ’447: .005144 at $500; jll4862, ’63 
and 7 64 at $500, making $5,000 in all. (R. Yol. 16, pp. 2228, 
2229.) 

The item entered on page 50 marked for identification 
Leonard No. 1 represented a loan made on the security of 


those bonds deposited with the bank by George M. 
1849 Chambers, and when the loan was paid on September 
20, 1920 the bonds which were deposited a|s collateral 
were handed back to Chambers on September 20j 1920. (R, 
Vol. 16, p. 2229.) 
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Upon cross examination by counsel for defendant John 
L. Philips, the witness testified as follows: 

Chambers had been a depositor at the bank about six 
years. Bank examiners made examinations of the bank’s 
records twice a year. The United States Government had 
access to the bank’s books and examined the collateral list 
of loans. (B. Yol. 16, p. 2230.) 

His books were examined last week, but have not been 
examined before by representatives of the Government be¬ 
fore to the best of his recollection. He would have exhibited 
Ills book to any of the Government agents if they had 
wanted to see them. (K. Yol. 16, pp. 2230, 2231.) 

Upon cross examination by counsel for defendants Mer¬ 
chants & Manufacturers’ National Bank of Newark, New 
Jersey, and Nellie Senft Chambers, Executors of the Estate 
of George M. Chambers, deceased, the witness testified as 
follows: 


He did not attend the Grand Jury investigation in 1922, 
with relation to anv accounts of Chambers’. Mr. Greason 
of the same bank brought records of the bank down here. 

This book was never asked for before, and to the best 
of his knowledge no qffort was made until last week to find 
out anything about it. (R. Yol. 16, p. 2231.) 

Upon redirect examination by counsel for plaintiff, the 
witness testified as follows: 


Had inquiry been made for this book on some other officer 
of the bank, he would have known about it because such in¬ 
quiry would be passed around among the officers. 
1850 (R. Yol. 16, pp. 2231, 2232.) 

Upon re-cross examination by counsel for defendants 
Merchants & Manufacturers’ National Bank of New¬ 
ark, New Jersey and Nellie Senft Chambers, Executors 
oi the Estate ot George M. Chambers, deceased, the witness 
testified as follows: 

He has control and custody of that book and if anybody 
wanted to see it, it would have been necessary to come to 
him or another officer, he would have been in charge of the 
book and he would have known if anvbodv had examined 
it. (R. Yol. 16, pp. 2232, 2233.) 



UXITED STATES OF AMERICA. 


1277 


I- bank in 


Thereupon John C. Wallace, a witness called dn behalf 
of the plaintiff testified as follows: j 

lie resides at Philadelphia and is Treasurer of the Fi- 
dclity-Philadelphia Trust Company. In 1921 he jvas with 
tlie Philadelphia Trust Company, which company merged 
with the Fidelity Trust in July, 1926. The organization 
that was the Fidelity Trust Company in 1922 lias merged 
with another company and is now called the Fidelity Com¬ 
pany. (P. Yol. 16, p. 2234.) 

lie does not know defendant John L. Philips personally. 
In 1921, John 1,. Philips had two accounts in witness’ bank, 
one in the name of John L. Philips and one as 3. Li. Philips 
and Company. (P. Yol. 16, pp. 2234. 2235.) | 

He was acquainted with the authorized signature^ against 
Ihese accounts and could identify J. L. Philips’ signature. 

The witness produced and identified the ledger sheet 
showing the banking account of J. L. Philips for 1921. (P. 
Yol. 16, p. 2235.) 

J. L. Philips had bond transactions with witnessj- 
1921. (P. Yol. 16, pp. 2235, 2236.) 

The witness thereupon identified a 46 sell order 
by J. L. Philips. (P, Yol. 16, p. 2236.) 

His bank does not: conduct a Bond Department for 
1S51 the individual where they sell on a commission basis, 
but they conduct what they call a Service Depart¬ 
ment; where they handle transactions for safe deposit cus¬ 
tomers and banking customers, they simply wash them 
through. They are handed out to a broker, simp', 
eommodation for the customers so thev do not hr 
out to brokers. In other words, there is no coi 
comes over the counter. (P. Yol. 16, p. 2238.) 

In the ordinary course of business at his bank! a “sell 
order” such as he has identified would be made o 
presence of the customer who steps to the counter 
officer’s desk and says, “I would like you to sell certain 
securities for me”, and the bank has one of these forms 
either for purchase or sale, and they complete the form 
and hand it to the customer for the latter’s signature. (R. 
Yol. 16, pp. 2236, 2237.) " j 

From that “sell order” he could tell where thofee bonds 
were previously on deposit; that it was a transaction 


sur 


ned 


v an ac- 
%> 
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handed in and not held in the accounts because that would 

be another form. (R. "Vol. 16, p. 22o7.) 

Yecordmg to Ills records these bonds were turned o\cr 
to S. K. Philips and Company, who were brokers within 
a block of his office. They were brokers who handled those 
things for cash transactions, so they could complete the 
transaction in a very short order. lie has a record show¬ 
ing what they received on Philips’ account for the sale of 
these bonds: that is, the proceeds of the sale in the form 
of a copy of a letter addressed to J. L. Philips, rplOOl 

Chestnut Street. (R. Vol. 16, p. 2238.) 

Referring* to the bank account of J. L. Philips, he can 
connect up certain credit to Philips on or about the date 
of this order of sale with the ledger sheet; that is, he could 
connect the proceeds of these bonds with the ledger sheet. 
(R. Vol. 16, p. 2239.) 

1852 The ledger sheet shows that on August 23, 1921, 

settlement having been made the following day, an 
item of $36.173.27 credited to J. L. Philips’ account. There 
have been entered certain figures on the left opposite each 
item of the sale transaction, representing the price they 
obtained for the bond by the individual items; that is, 
87.64; 87.82. Thcviwere 4%, 98.70 for the Victory 4%’s. 
The date is S/22/21. (R. Vol. 16, p. 2239.) 

Upon cross examination by counsel for defendant John L. 
Philipp, the witness testified as follows: 

This paper was first exhibited by him to representatives 
of the Government todav. He has at all times been ready 
and willing to show the record to them. (R. Vol. 16, p. 
2240.) 


Thereupon Ralph T. Harker, a witness called on behalf 
of the plaintiff testified as follows: 

Tie resides at South Ardmore, Pennsylvania and is con¬ 
nected with the brokerage firm of Samuel S. Philips & 
Company, located at Philadelphia. He was with this firm 
in August, 1921, as assistant to the cashier. In this position 
he had something to do with the keeping of the records 
of the brokerage firm with reference to bonds sold by him 
for customers. (R. Vol. 16, pp. 2241, 2242.) 

He has with him the original entry of Liberty Bond trans¬ 
actions. In making transactions in Liberty Bonds, when 
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the transaction was made, an original ticket w^s made 
oul, a memorandum ticket which was then placed jwith the 
cashier's department for clearance. On tlie following day, 
as a usual rule, the cashier’s department would mjake up a 
bill and check, figuring from the ticket, and send out and 
collect the bonds making payment by check, and have the 
bonds returned to the office and then a record of the num¬ 
bers would be taken from the bonds on the ticket and 

1853 the bonds if they were sold would then tie deliv¬ 
ered. If they held the bonds for their own|account, 

the bonds would be placed with their own bonds, tlnjui on the 
afternoon of that dav entries would be made in the journal 

* m j 

as to each transaction. The book in his hand is thej journal. 
(T?. Vol. 16, p. 2242.) | 

He lias a record of bonds cleared on August 23, 1921, 
the record being in his own handwriting. This entrv con- 
tains the numbers of the bonds that were cleared jand sold 
at that time. The numbers were taken from tip bonds 
themselves and entered on the tickets. (R. Vol. 16, jp. 2243.) 

The witness’s attention was called to a record Produced 
by Mr. Wallace of the Philadelphia Trust Company, show¬ 
ing bonds transferred to witness's company as oj‘ August 
22, 1921, to sell, and was asked if he had a recoijd on his 
book of a thousand dollars, U. S. of A., 2nd L. L. (ponv., G. 
cpr., 4*4’s, 11/15 1942, and testified yes, that wcfuld be a 
second Liberty Loan Bond Xo. 60480, received J'rom the 
Philadelphia Trust Companv on that dav. (R. Vbl. 16, p. 
2244.) ‘ ‘ j 

There were four transactions that day. that is, pour dif¬ 
ferent descriptions of bonds aggregating $3S,000. j (R. Vol. 
16, p. 2245.) ! 

There were $15,000.00 in Fourth Liberty Loan convertible 
bonds, 4*4’s—three $5,000.00 pieces, Xos. 24,942; 24943; 
24,944; $22,000 in Victory and Liberty Bonds 4%’s. These 
bonds were of various denominations. The numbers and 
denominations were as follows: 

1854 F. 658051; C. 332531—$500 each. I 

L. 2582712: L. 24S2733: E. 1019893; E. 1019S94; 
L. 2482723; L. 2482724; L. 2482706 to -711. inclusive. 

E. 1019891; E. 1019892; L. 1943567; L. 19435Q8, of $1,- 

000 each. L. 123057, for $5000. It- j 

$22,000. All of the “E” bonds were of $1,000 dbnomina- 
tion each. (R. Vol. 16, p. 2246.) 
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According to his.records the total proceeds of these bonds 
credited to the Philadelphia Trust Company were as fol¬ 
lows : 


For the $22,000 Victory Loan, $21,897.64; for the $1,000 
of the Liberty Loan, $887.34; for the $15,000 Fourth Lib¬ 
ert v Loan, $13,390.29, making a total of $36,175.27. (It. Yol. 
16,' p. 2246.) 


Thereupon defendant John Stephens, was called in re¬ 
buttal by the plaintiff and testified as follows: 

Upon being asked as to what the financial worth of de¬ 
fendant John L. Philips was on or about February 25, 1919, 
lie testified that Philips told him that lie, Philips, was 
broke. Under tlid association between defendant J. L. 
Philips and himself, Philips never put in a dollar. Witness 
borrowed the monev from the Barnett National Bank on 
his own note. On the renewal of that note, J. L. Philips 
signed it. It was financed in that way. He insisted on 
Philips signing it because he wanted Philips jointly inter¬ 
ested in it. but witness had made the arrangements and 
borrowed the money himself to finance the proposition. At 
that time J. L. Philips told him that he had not sufficient 
credit to borrow that money. (R. Yol. 16, pp. 2247, 2248.) 


Upon examination of defendant John Stephens by his 
own counsel, the witness testified as follows: 

1855 When Director of Sales Contract No. 1 was first 


signed he moved a wav from the Raleigh Hotel and 
broke up the personal association with J. L. Philips. Phil¬ 
ips had an office on one floor and he had an office on another. 
He saw Philips occasionally in the daytime, but very, very 
seldom at night, probablv semi-oecasionallv even in the dav 
time. He and J. L. Philips never slept together. (R. Yol. 
16, p. 2248.) 

He did not know of Philips’ partnership and participa¬ 
tion in several transactions in connection with the subse¬ 


quent sale and retailing of this lumber. (R. Vol. 16, pp. 
2248, 2249.) 

J. L. Philips had nothing to do with the grading and in¬ 
specting of the lumber. He thinks the government graded 
and classified all of that stuff for Philips and himself. That 
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is the way he remembers the proposition. Of course Philips 
visited all these projects. (R. Vol. 16, pp. 2253, 2^54.) 

He did not know that J. L. Philips was creating these 
retail agencies in order to get rid of this lumber. j(R. Vol. 
16, p. 2254.) 

With reference to whether he was fully posted on it and 
knew the credit ratings of these men the witness j testified 
that they looked up the credit ratings, but in racist cases 
they required a cash deposit and they never let tjhem get 
more lumber than they had already paid for in jidvance. 
(R. Vol. 16, p. 2554.) j 

He did not know that J. L. Philips was personally re¬ 
sponsible with these men who were retailing this! lumber. 
They looked up the credit of all of them and liej did not 
think at the time, at least in the beginning that |Philips’ 
participation would have helped any of them yeily much. 

(R. Vol. 16, pp. 2255, 2256.) ' j" 

1856 With reference to the Calvin Robinson ! transac¬ 
tion they took a deposit from Robinson. H^ has for¬ 
gotten the exact amount, he thinks it was $5,000! in cash. 
They never let Robinson ship any lumber except aftjer it was 
paid for promptly. They sold Robinson on a ca^h basis. 
As soon as the Government shipped the lumber they got 
the money. They would have stopped Robinson frt>m ship¬ 
ping if Robinson did not pay. (R. Vol. 16, p. 2256.) 

With reference to J. L. Philips’ testimony that Philips 
told witness specifically that he, Philips, was in partnership 
with Robinson and that if he, Philips, had not beer^ in part¬ 
nership with Robinson, that witness would not have ap¬ 
proved such a contract, the witness testified thatj Philips 
told him the night before the criminal case started] that he. 
Philips, had been in partnership with Robinson |md that 
was the first time Philips ever told him of this partnership 
arrangement with Robinson and one other concern, he 
thinks it was Daugherty-McKey. and that Philips told him 
that he, Philips, had gotten $90,000 from them. Tl}at is the 
only time that Philips ever told him of the partnership be¬ 
tween Philips and Robinson. Philips also told witness 
that Philips considered that he, Philips, was acting for 
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Witness never stated that lie would not approve the 
contract with Robinson if it had not been that Philips 
was in it with Kobinson. (K. Yol. 1G, p. 2257.) 

With reference to Philips’ statement that he, Philips, 
iinanced Nat wick by carrying- X at wick's credit along for 
an indelinite timei until X at wick paid for the lumber, and 
that Philips and Stephens carried it under Philips’ guar¬ 
antee, the witness testiiied that they never carried it un¬ 
der Philips’ guarantee, but he has forgotten whether 
1857 thev extended Xatwick anv credit or not, but the 
linn of J. Xatwick & Company of Baltimore were 
very responsible and probably entitled to credit, but as 
far as extending Xatwick any credit on Philips’ guarantee 
that was not done. (K. Yol. 1G, pp. 2257, 2258.) 

He did not know that J. L. Philips was sharing in the 
profits with Xatwick as testiiied to by Philips. (R. Yol. 1G, 
p. 2258.) 


With reference to Philips' statement that he witness — 
not trust Xatwick when Philips told him not to, the witness 
testiiied that Philips never toid him not to. (R. Yol. 1G, p. 
2258.) 

The statement made by Philips that he witness — not 
force Xatwick to live up to the terms of the contract because 
Philips toid him that when the hour came, the time for 
them to pay the United States, if necessary, he, Philips, 
would put it up himself is not true. (R. Yol. 16, p. 2258.) 

With reference to J. L. Philips’ testimony to the effect 
that the latter aided Close in disposing of the Close lumber 
by conferring with Close and suggesting and telling Close 
what to do with some of the cross-ties which could be used 
for street railway ties, and that 44 we did not press him 
(Close) for money; we saw him along and stood ready to 
put up any money he needed”, the witness testified that 
he does not know about the first part, that he does not know 
what Philips did with Close. Close organized the Close 
Lumber and Trading Company, he believes, with some 
monev in Close’s business. Close had been in the lumber 
business for a number of years as eastern representative 
of the Goodyear people, and had a good reputation, and 
it may be possible that Philips and Stephens did give Close 
a small credit, but if they did it was very small; it did 
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not amount to very mueli, not any more than he 

1858 personally would have given Close from his own 
company, and they have personally sold Close them¬ 
selves and Xatwick too. (R. Yol. 16, pp. 2258, 2259.) 

With reference to Philips’ statement that “We saw him 
(Close) along and stood ready to put up any money he 
needed”, the witness testified that they did not put up any 
money, and that nobody told him to put up any, and he 
would not have allowed any to be put up if lie had known 
anything about it. (R. Yol. 16, p. 2259.) 

With reference to Philips’ testimonv that the witness 
did not have to put up any money “because we stretched 
his (Close) credit out and guaranteed it and saw that he 
did not have to have the cash”, and the further testimony 
“to put ii]) any money would have been taking moiulv out of 
one pocket and putting it into another, if we hacj to pay 
money”, the witness testified that that is not trjue, that 
thev sold Close just like anvbodv else. (R. Yol. 16, p. 
2259.) _ ' J 

With reference to Philips’ statement that “Stephens 
knew about this transaction and knew Close”, the witness 
testified that he knew Close quite well, but he never knew 
there was any connection bet wen J. L. Philips and (’lose in 
the handling of this lumber. If there was any partnership 
arrangement he was not a part of it. (R. Yol. 1(5. p. 2259.) 

With reference to Philips’ statement that the latter told 
witness that he, Philips, was sharing profits witjh Close 
and that Philips was responsible for the financing and 
guaranteed the account, the witness testified that that is 
not true. (R. Yol. 16, p. 2260.) 

With reference to Philips’ testimony that the latter put 
up some money for Daugherty-McKey and did everything 
possible and that Philips pledged Philips and 

1859 Stephens that he. Philips, would take care of Daugh¬ 
erty and McKev and that witness knew all about 

this operation, the witness testified that Daugherty and 
McKey were about five times the size of J. L. Philips and 
were a wealthv concern at the time. Daughertv-McKev 
had extended credits and had owing them quite a lot of 
money. He did not know this firm was hard up. ILumber 
was being sold to Daugherty-McKey and they were paying 
Philips and Stephens promptly. He had some ideal of their 
financial arrangements, but he did not know Philips was 
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interested in the proposition. Tie suspected it later al¬ 
though Daugherty denied it—quite a little while after¬ 
wards when there was so much talk. Tie thinks that it was 
even after the indictment that he asked Daugherty about 
it. (R. Yol. 16, p. 2260.) 


Upon cross-examination 
L. Philips, the defendant 
lows: 


by counsel for defendant John 
John Stephens testified as fol- 


J. L. Philips told him that J. D. Philips or J. L. Philips 
and Company was practically worthless financially about 
the time he and Philips entered into Director of Sales Con¬ 
tract Xo. 1. It was talked about that Philips or J. L. 
Philips and Company were in bad shape financially or 
crippled. TTe doubts whether J. L. Philips could have 
raised $5,000 in cash. He does not know that Philips or 
J. L. Philips and Company could have been sued and made 
to pay a note for $5,000. The limit of Philips’ or J. L. 
Philips and Company’s financial responsibility might have 
reached $5,000. (R. Yol. 16, p. 2261.) 

The suggestion that he and Philips go into the arrange¬ 
ment for the purchase of this lumber was made by the 
Ceorgia-Florida Saw Mill Association. (R. Yol. 16, pp. 

V 2261, 2262.) 

1860 lie telephoned for J. L. Philips to come over to 
the oftices of the Georgia-Florida Saw Mill Associa¬ 
tion. (R. Yol. 16, p. 2262.) 


The witness was asked whether he understood that when 
he was entering into this contract with J. L. Philips known 
as Sales Contract Xo. 1, that he and Philips were obligat¬ 
ing themselves jointly and severally to ultimately pay for 
all of this lumber, and testified over the objections and ex¬ 
ceptions of his own counsel that he knew that if Philips 
and Stephens did not eventually sell it they had to pay for 
it and that he also knew that he or Philips or he and 
Philips would have to pav for it. (R. Yol. 16, pp. 2262, 
2263.) 

At the time he considered himself as financially alright, 
but considered Philips at that time as worse than a “lame 
duck.” He voluntarily and deliberately entered into this 
contract with J. L. Philips because Philips had the reputa¬ 
tion of being the best lumber salesman in the United States 
and was a good one and proved it. As far as he knows, 
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Philips had a verv good, splendid reputation. (Rl Vol. 16, 
pp. 2263, 2264.) ‘ j 

The witness was asked as to whether he came here the 
other day from Jacksonville, Florida, as a witness for the 
Government in this case, and testified “No, I camji here as 
a defendant”. (R. Vol. 16, p. 2264.) 

The witness was asked if he was not under a subpoena 
from the Government, and testified “I did not have any 
subpoena from the Government.” (R. Vol. 16. p. 2264.) 

The witness was asked whether he had anv arrangement 
with the Government that he would voluntarily testify for 
the Government in this case, and testified that he 
1861 had no such arrangement at anv time. The only 
conversation he had with the representatives of the 
Government was right here in this room, and he was told 
that they were going to put him on as their witness. (R. 
Vol. 16, pp. 2264, 2265.) j 

The witness was asked whether he had any understand¬ 
ing as to what he was going to get out of this in the shape 
of relief from responsibility if he testified for thje Govern¬ 
ment and testified “I do not think it was mentioned; if it 
was, I do not remember it”. He knows of no arrangement 
made between his attorney and the Government.! (R. Vol. 
16, p. 2265.) ‘ j 

On further examination bv his own counsel, in answer to 
the question whether anything was said to h}m by his 
counsel or by anybody connected with the Government 

W W V 

about any consideration that he would receive if he testi- 
tied as their witness, witness testified, “Absolutely not”. 
(R. Vol. 16, p. 2268.) | 

Thereupon Harry Joseph Donoghue, a witness called on 
behalf of the defendant John L. Philips testified as fol¬ 
lows : 


He is employed at the Merchants Bank and Trust Com¬ 
pany as head teller and has been with the Merchants Bank 
since 1917. The Merchants Bank took over the assets of 
the Washington and Southern Bank, and he lias| been with 
the Merchants Bank ever since. (R. Vol. 16, pp. 2271, 
2272.) 


83—5238, 5239 
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lie looked for a record known as the Cashier’s Check 
Register Mondav of this week. He found them vesterdav 
about 11:00 o’clock with the 1913 records of the Washing¬ 
ton and Southern Bank. Thev were not with the records 
of the Merchants Bank & Trust Company, they were in the 
cellar vault of the Merchants Bank & Trust Company, and 
kept separate from those of the Merchants Bank and 
Trust Company. They were physically located in the same 
general part of the building, but the records of the Wash¬ 
ington and Southern Bank and those of the Merchants 
Bank and Trust Company were each segregated and 
1862 filed under their own heads. (R. Yol. 16, pp. 227.3, 
2274.) 

The Merchants Bank has occupied three different loca¬ 
tions and have moYed twice since May, 1919, the first move 
being to 1414 F Street. Northwest, and the second to the 
Southern Building at 15th and II Streets. (R. Vol. 16, p. 
2274.) 


1863 Upon cross examination by counsel for plaintiff 
the witness testified as follows: 


He does not know Mr. Bellows, an accountant represent¬ 
ing the Government, nor has he ever seen him. He and 
Mr. Ilarman have been looking for these records. Harman 
first searched for them by himself and could not find them. 
Witness did not know of his own knowledge that Mr. Har¬ 
man had reported to Mr. Bellows that there was no record 
of the Cashier’s Check Book or any check for about $S,000 
on or about May 6, 1919. (R. Yol. 16, pp. 2274, 2275.) 

Mr. Harman asked him to look for a check for around 
$6,000-odd on or about May 6, 1919, and he looked for it. 
He believes it was Monday he looked for it, and he could 
not locate the record at all. He told Harman he could not 
iind any record of a Cashier’s Check Register for that par¬ 
ticular time; he could find it only from December, 1919, to 
date. Harman started him looking for this record on Mon¬ 
day, and in all the spare time that he could scrape together 
he looked for the record since then. He would say he put 
about four hours to the search. (R. Yol. 16, pp. 2275, 
2276.) 

Vesterdav morning Harman told him that he might be 
called to Court to testify because he had searched for the 
records Monday and Tuesday and could not find them, and 
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that lie might be called because he had actually j made the 
search. (R. Vol. lb, pp. 2276, 2277.) I 

Upon redirect examination by counsel for defendant 
John L. Philips, the witness testified as follows: 

He looked for the records yesterday among thpse of the 
Washington and Southern Bank when Harman told him to 
find the books or the records, that thev were absolutely in 
1 lie place, to go over everything in the cellar and find them 
if they were there. (E. Vol. 16, p. 2277.) 

1864 Upon cross examination by counsel for defendants 
Merchants and Manufacturers’ National Bank of 
Newark, New Jersey, and Nellie Senft Chambers, Execu¬ 
tors of the Estate of George M. Chambers, deceased, the 
witness testified as follows: j 

Harman did not tell him that he would have!to testify 
that the records were not in the bank. He did not tell him 
that he would have to testify at all. Harman toh|l him that 
lie might be subpoenaed as lie had actually made t)ie search. 
No one at any time told him not to find these books, no one 
told him that if he found them to conceal them. (R. Vol. 
16, pp. 2277, 2278.) j 

Thereupon in connection with the defendant’s! introduc¬ 
tion in evidence of the minutes of the Board of Sales 
Review for February 18, 1920 (Defendant’s Exhibit No. 
13), the testimony of Anna E. Bahn, a witness called at the 
criminal trial, was introduced in evidence by counsel for 
plaintiff under the terms of the stipulation incorporated 
herein (R. Vol. 16, p. 2279), the witness having testified as 
follows: 

She lives at Cape Girardeau, Missouri, and in 1919 and 
1920, was employed in the Air Service as Secretary to 
Charles S. Shotwell. She remembers attending a meeting 
of the Board of Sales Review about February 18, 1920, in 
Shotwell’s office. She took stenographic notes of the pro¬ 
ceedings of that meeting. (C. T. R. Vol. 22,! pp. 3206, 
3207.) " " j 

She identified the stenographic notes taken by ljer at that 
time. 

She has since written out in longhand the stenographic 
notes, which she took, and identified the transcript of the 
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notes. (C. T. R. Vol. 22, p. 3207.) 

1865 Thereupon, the witness was requested to read her 
notes, whiehi are as follows (C. T. R. Vol. 22, pp. 

3208-3215): 

Meeting of Board of Sales Review. The following* were 
present: Mr. Shotwell, Mr. Cox, Mr. Carter, Mr. Waite, Mr. 
Tatarian and Mr. Philips, representing* Philips and 
Stephens. 

We have Mr. Philips with us. You all know him. No 
introduction necessary. Representing Government in a 
dual capacity in disposing of softwood lumber, and as we 
went over the fact here yesterday, the Secretary of War— 
Under this contract No. 1 (that is “place” and) Messrs. 
Philips and Stephens approximately twenty-two million, 
feet of softwood lumber which they did sell, and issued 
shipping instructions for the entire quantity, which they 
did sell and have issued shipping instructions—shipping 
instructions have been issued for the entire quantity. 

It now seems that two other facts have developed in the 
first place they have sold from the inventory of twenty two 
million feet of lumber, and they are going to be short on 
that inventory, and that the Air Service, both in the field de¬ 
pots and the Material Disposal warehouses have decided 
that they did not need lumber for crating, boxing, and for 
other purposes. And inasmuch as this lumber has been 
sold. Col. Gilmore has asked me to take the matter up with 
Messrs. Philips and Stephens to see if a deal can be ef¬ 
fected whereby they will turn back to us, if possible to abro¬ 
gate their sales agreement, such softwood as they 

1866 may need, we replacing that from our surplus of 
hardwood in order to get softwood, and giving up 

the hardwood lumber. Under date of January 10 this of- 
fice is in receipt of the following letter from Messrs. Philips 
and Stephens. (Pltff’s. Ex. No. 108.) 

This letter was acknowledged bv Mr. Cronk on January 
12, 1920, and under idate of February 17th reply letter was 
received from Philips and Stephens. (PltfUs. Ex. 109.) 

I got that verballv from Rowe (there evidently 1 had been 
a remark there that I did not catch). 

Mr. Shotwell: As far as I can see, getting this down to a 
focus, the figures of February 17 are practically correct. 
I have just come back from a trip to the various points, and 
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after a fair investigation, find that the figures of fifteen mil¬ 
lion feet are practically exact, little variation, Now the 
point is this. There is of course this matter of figures, and 
it will work itself out in the shipments. 

Philips said: If my figures are more or less correct, cer¬ 
tain amount of lumber is due me on this deal. 

Mr. Shotwcll: I have just gotten a clearance from the 
Director of Sales on this lumber, which clearance Stipulates 
that the lumber is to be sold, in the first place, upon receipt 
of Col. Gilmore’s request that we endeavor to negotiate 
with Messrs. Philips & Stephens in this trade, ji took it 
up with the Director of Sales, and was advised by Mr. 

Morse that we did have that authority, th£t it was 
1867 a matter of sale, and that it rested within the bureau, 
and Mr. Philips advised that he wanted to tie the two 
deals together, provided that we would at the sjjime time 
take care of the shortage which occurred. 

Mr, Shotwell: I put through a clearance whiclli author¬ 
ized us to dispose of this lumber by negotiation. Of 


kill have 
clearance 
ice, mak- 




is at the 
:iow what 


course, this clearance covers such lumber as we 
left after we have made this trade, and in this 
we are authorized to use this man Chambers’ sen 
ing the values which he sets official. 

Mr. Shotwell: Have vou anv other remarks? 

%■ • 

Mr. Waite: What establishes that the lumber 
points where Air. Tatarian says it is? (I do not k 
that is, now.) 

Mr. Tatarian: Actual location at points shown 0^1 records. 

Air. Philips: We have gone over that, and fine] that the 
figures are approximate. 

Air. Waite: Mr. Philips, the Buffalo inventory[is eleven 
million feet, eight million actually there. We have moved 
about five million, and about three or four million still 
there. 

Air. Tatarian: The inventories furnished aboitt a year 
ago were not accurate at all. 

Air. AVaite: Of course in the original contract the figures 
are approximately twenty-two million feet. 

Mr. AVaite: AA^ere you ever notified of anv withdrawal? 

Air. Philips: No notification of any withdrawal at 
all. 

1868 Air. Philips: AVe only want value for value. 

Air. Philips: This lumber was supposed to be 
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turned over to us on April 1st, was delayed, was not turned 
over to us until August 1st, and right now we are short 
about six million feet according to original inventories. 
W’e have already agreed to sell this and now have to turn 
around and sell it again with very little increase in com¬ 
mission, if any. 

Mr. Waite: Was it stated in the letters—(I had the word 
“purchaser” there, and struck it out.) that they would ac¬ 
cept the hardwood instead of the softwood ? 

Mr. Philips: Yes, we can arrange with them to do so. 

Mr. Waite: Can Mr. Tatarian tell us the approximate 
value of the softwood and hardwood getting around $50 for 
the softwood. Tatarian can give you the present market 
value. 

Mr. Tatarian says: “No, cannot give you the present 
market value. 

Mr. Shotwell: It seems that the whole question is what 
action this board wants to take on the letter from Messrs. 
Philips and Stephens under date of February 17th and in¬ 
structions they want to issue to Mr. Tatarian in regard to 
it. Of course, all these other items enter into it. 

Mr. Waite: Do you estimate the s-ortage in the inven¬ 
tory practically agrees with Mr. Philips’ figures? 
1869 Mr. Tatarian: You cannot state definitelv how far 
short vou are going to fall until the deliveries are 

made. 

Mr. Philips: Our figures are practically right. If we 
have any over the quantities, you are to get the market 
price for it. 

Mr. Waite: The thing will be to determine the amount of 
hardwood to be turned over on this shortage. 

Mr. Cox moved that the offer made by Messrs. Philips 
and Stephens in their letters of February 17th with refer¬ 
ence to the substitution of hardwood lumber for the short¬ 
age on the Director of Sales’ Contract No. 1, and also with 
reference to 1,850,000 feet of softwood which the Air Serv¬ 
ice wishes to retain, and which were covered under con¬ 
tract above mentioned, be accepted, the exact amount of the 
shortage, and the softwood turned back to the Air Service, 
to be determined from shipments, and that the chief of the 
lumber branch is instructed to act accordingly. 

Mr. Shotwell: What kind of stock is this, practically all 
airplane stock? 
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Mr. Carter: My opinion is that in a way it is <Jn advan¬ 
tage to us, and relieves us of the responsibilty of] going to 
the trouble of disposing of this hardwood. I cannot see 
that it is a disadvantage to the Air Service. 

Mr. Waite: What are the species that will probably be 
used to make up this 6,000,000 feet of lumber? j 

Mr. Tatarian: Ash, maple, and so forth, values ranging 
from two to six times that of softwood. 

1870 Mr. Carter: Going to cost us something to dis¬ 
pose of that. 

Mr. Shot well: Knowing, as we all do, the type [of lumber 
which we have, and, furthermore, Philips and Stephens 
make a remark there in their letter in regard t(j this, and 
I know the condition of the lumber in the field. It has 
been attacked by boring worms, and something 4'ot into it, 
and that all added together would lead me to believe the 
value would be not to exceed two and a half tiirjes that of 
the softwood lumber. 

(Either Mr. Carter or Mr. Cox.*) As long ~~ the Direc¬ 
tor of Sales approves of this contract, I cannot |&ee why it 
would not be all right. 

Mr. Waite: Mr. Tatarian approximately what is the 
market prices? | 

Mr. Tatarian: Market, or demand? | 

Mr. Waite: Demand. j 

Mr. Tatarian: I think there is a very great dejnand. 

Mr. Waite: 1 second the motion. 

Mr. Shotwcll: Unanimously carried. j 

Upon cross examination by counsel for defendant John 
L. Philips, the witness testified as follows: 

On page 4 of her transcript there is an omission of some¬ 
thing and she merely inserted the words “general discus¬ 
sion” at this point. (C. T. R. Vol. 22, p. 3216.)! 

On page 12 after the statement by Mr. Tatarihn, “I think 
there is a very great demand”, Mr. Waite said something 
and she has not anything after that. Before [Waite’s re¬ 
sponse was taken down, Waite made (mother re- 

1871 spouse that she did not get and Tatarian] made a re¬ 
mark. (C. T. R. Vol. 22, p. 3217.) 

This statement was not written up at the tinie the meet¬ 
ing was held. It was written up for the first time recently. 
(C. T. R. Vol. 22, p. 3221.) 
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Upon redirect examination by counsel for plaintiff the 
witness testified as follows: 

There were two general discussions that she did not get 
notes on. (C. T. R. Vol. 22, p. 3223.) 

At one of these discussions Tatarian started to make a 
statement and was told by Shotwell that he, Tatarian, was 
simply there to answer questions. (C. T. R. Vol. 22, p. 

3226.) . ‘ 

A letter of February 19, 1920, dictated to her by Charles 
S. Shotwell according to her notes, was read into the record 
as follows (C. T. R. Vol. 22, pp. 3226-3228.): 

Memorandum of February 19th. 


Attached herewith with reference to the action of the 
Sales Board in regard to the approvals of the offer of 
Philips and Stephens presented, to wit, in their letters of 
February 17th, you are advised that this entire question 
was presented to Mr. Morse, Director of Sales, inasmuch 
as it was the opinion of the writer as they were administer¬ 
ing under Director of Sales Contract Xo. 1 that it would be 
a proper matter for them to handle in its entirety. 

However, Air. Morsp advised the writer that the question 
was entirely a matter for the Sales Board, or surplus ma¬ 
terials disposal and salvage division, that the question of 
trading them hardwood lumber for softwood lumber which 
the Air Service desires to retain be run through as 
1872 a sale; and likewise the hardwood lumber which we 
were to dispose;—we were to—we were disposed—to 
give that in lieu of their shortage of softwood lumber like¬ 
wise be run through as a sale and a clearance received from 
Messrs. Philips and Shephens covering this shortage. 


Thereupon George A. Kirk, a witness called in rebuttal 
on behalf of the plaintiff testified as follows: 

He is Vice-President and Cashier of the Barnett Na¬ 
tional Bank of Jacksonville, Florida. (R. Vol. 17, p. 2285.) 

The Southern Lumber & Timber Company had an account 
with the Barnett National Bank. (R. Vol. 17, p. 2286.) 

Thereupon, the loose leaf ledger account of the Southern 
Lumber & Timber Company with the Barnett National 
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Bank was offered in evidence by counsel for plaintiff and 
admitted as plaintiff’s Exhibit No. 189 (R. Vol. 17, pj 2286), 
and is as follows: j 

3873 The Barnett National Bank of Jackson vile. Fin. 

Southern Lumber & Timber Co. J 

By J. L. or E. R. Philips, Kissimmee, Fla. 


Date 

Checks 

Date 

Checks 

Date Ch< 

:cks 

Jun. 

12 

413.56 

Nov. 

27 

335.63 

Dec. 22 

.99 

Jun. 

15 

419.69 

Nov. 

27 

.16 

Dec. 2S 1,0 

32.32 

.Tul. 

23 

300.00 

Nov. 

29 

114.34 

Jan. 3 

37.83 

Jul. 

30 

432.52 

Nov. 

30 

307.67 

Jan. 6 2 

13.00 

JuL 

30 

1,000.00 

Dec. 

1 

1,804.40 

Jan. S 

1.75 

Jul. 

31 

1.000.00 

Dec. 

2 

1,739.44 

Jan. 10 

n.i4 

Aug. 

7 

403.65 

Dec. 

3 

76.40 

Jan. 10 1 

91.10 

Aug. 

10 

4,277.95 

Dec. 

4 

200.00 

.Tan. 12 

130.00 

Oct. 

14 

2.701.29 

Dec. 

6 

48.00 

Mar. 3 

57.20 

Oct. 

15 

1.297.44 

Dec. 

7 

5.95 

Mar. 4 2 

00.00 

Oct. 

IS 

213.59 

Dec. 

8 

3.740.20 

Mar. 7 

[20.40 

Oct. 

20 

39.06 

Dec. 

10 

914.00 

Mar. 15 

60.00 

Oct. 

22 

11.10 

Dec. 

11 

9.00 

Mar. 21 1 

50.00 

Oct. 

22 

7.50 

Dec. 

13 

16.80 

Mar. 26 

33.50 

Nov. 

6 

1,058.70 

Dec. 

13 

465.82 

Mar. 26 

80.00 

Nov. 

20 

70.50 

Dec. 

34 

51.12 

Jun. 24 6 

13.94 

Nov. 

20 

.17 

Dec. 

21 

.94 








Old 



Date 


Deposits 

Balance 

Date New 

Balance 

1874 








1920 







Mar. 

s 


• • • • • 

>,000.00 

3.000.00 

Mar. s 

3.000.00 

Mar. 

24 


... .12 

.000.00 

3.000.00 

Mar. 24 

15.000.00 






15.000.00 

Jun. 12 

14.5S6.44 






14.5S6.44 

Jun. 15 

14.166.75 






14,166.75 

Jul. 23 

13.866.75 






13.S66.75 

Jul. 30 

12.434.23 






12,434.23 

Jul. 31 

11,434.23 






11.434.23 

Auer. 7 

11.030.58 






11,030.58 

Aug. 10 

6.752.63 

Nov. 

39 


.... £ 

,490.57 

6,752.63 

Oct. 14 

3.991.34 

Nov. 

39 


• • • • 

115.40 

3.991.34 

Oct. 15 

2.693.90 






2,693.90 

Oct. 18 

2.4S0.31 






2,4S0.31 

Oct. 20 

2,441.23 






2,441.23 

Oct. 22 

2.422.63 






2.422.63 

Nov. 6 

1.363.93 

Nov. 

24 


• • • • 

224.89 

1,363.93 

Nov. 19 

7.969.90 

Nov. 

20 


• • • • 

160.00 

7.969.90 

Nov. 24 

8.194.79 

Nov. 

20 


• • ■ • 

127.72 

8.194.79 

Nov. 26 

8.118.29 

Nov. 

20 


• • • • 

47.50 

8,138.29 

Nov. 26 

8.453.34 






8,453.34 

Nov. 27 

8.117.71 






8,117.71 

Nov. 27 

8.117.55 






8,117.55 

Nov. 29 

S.003.21 






8,003.21 

Nov. 30 

7.695.54 

Nov. 

30 


■ • • • 

114.34 

7,695.54 

Nov. 30 

7.809.8S 






7,809.8S 

Dec. 1 

6.005.48 






6,005.48 

Dec. 2 

4.266.04 






4,266.04 

Dec. 3 

4,1S9.64 








1294 JOHX L. FHILIPS ET AL. VS. 




Old 




Date 

Deposits 

Balance 

Date New Balance 

1875 

i 

4.189.64 

Dec. 

4 

3,989.64 



3.989.64 

Dec. 

6 

3,941.64 

Dee. 7 . 


3.941.64 

Dec. 

7 

6.507.77 

Dec. 7 . 

. 90.00 

2.767.57 

Dec. 

8 

2.767.57 


i 

2.767.57 

Dec. 

10 

1,853.57 

Dee. 10 

.i.. 207.26 

1.853.57 

Dec. 

10 

2.060.83 



2.060.83 

Dec. 

11 

2.051.83 


! 

2,051.83 

Dec. 

13 

1,569.21 

Dec. 13 


1.569.21 

Dec. 

13 

1,719.9S 



1,719.98 

Oec. 

14 

1.66S.S6 



1.668.86 

Dec. 

21 

1.667.92 


; 

1.667.92 

Dec. 

22 

1,666.93 

T >ee. 28 

. 997.50 

1.666.93 

Dec. 

28 

614.61 


\ 

614.61 

Dec. 

28 

1,612.11 




1921 




1.612.11 

.Tun. 

3 

1,574.28 

Jan. 6 . 

. 113.00 

1.574.28 

.Tn n. 

6 

1.361.28 



1.361.28 

.Tan. 

6 

1.474.28 



1.474.2S 

.Tan. 

S 

1,472.53 



1.472.53 

Jan. 

10 

1.190.29 



1.190.29 

.Tan. 

12 

1.130.29 

Feb. 2 .. 

. 84.75 

1.130.29 

Feb. 

2 

1.215.04 


j 

1.215.04 

Mar. 

3 

1.157.84 


i 

1.157.84 

Mar. 

4 

957.84 


1 

957.84 

Mar. 

l 

937.44 


i 

937.44 

Mar. 

15 

877.44 



877.44 

Mar. 

21 

727.44 


i 

727.44 

Mar. 

26 

613.94 



613.04 

.Tnn. 

24 

.00 


1876 Thereupon iS. H. Bullock, a witness called in rebut¬ 
tal on behalf:of the plaintiff testified as follows: 

He lives at Kissimmee, Florida, and is receiver of the 

State Bank of Kissimmee. The State Bank of Kissimmee 

failed on June 16,1920. He was appointed receiver on June 

26, 1920. The records of the State Bank were thereafter 

turned over to him. The records of this bank did not show 

anv account in the name of the Southern Lumber and Tim- 
•/ 

ber Company at the time the bank failed. (R. Vol. 17, p. 
22S7.) 

Thereupon, counsel for defendants moved to strike out 

the testimony of witnesses Frederick M. Bellows, H. J. 

Gibson, Ralph T. Harker, Ernest E. Herrell, W. S. Leonard 

and Harrv M. Pearson, heard on the last dav of the trial 
• r %/ 

in connection with the Chambers-Perry bond transaction 
on the ground that the plaintiff had not used diligence in 
finding this evidence 1 ; that there was no evidence of conceal¬ 
ment, and that tlie case should not have been reopened for 
the purpose of permitting this testimony, which motion was 
overruled and exceptions noted by the defendants. (R. Vol. 
17, pp. 2300-2303.) 







UNITED STATES OF AMERICA. 


1295 

Thereupon counsel for defendants moved to Strike the 
testimony of Harry Graham, C. S. Tartarian ai^d C. P. 
Cronk, on the ground that said witnesses played no part in, 
and had no knowledge of, the matter of fixing the j price of 
the lumber, that they were employees of the Air Service, 
and their onlv connection with the lumber was concerned 
with its release; that there is no issue in this case'that the 
lumber was fraudulently or improperly released,| and no 
claim on that account is made by the pleadings; jthat the 
only issue in this case is the fraudulent value of tlicf lumber. 

This motion was overruled, and an exception Rioted by 
all defendants. 

1877 Thereupon counsel for defendants moved Jto strike 
plaintiff’s Exhibits Nos. 12, 19, 21, 23, 40, 41, 42, 44, 
50, 52, 54, 55, 56, 63, 64, 65, 67, 78, 79, 96, 106, J07, 108, 
109, 163-167, inclusive, 171, 174, 175, 177, 178, 179, JS0, Gib¬ 
son Exhibits Nos. 1 and 2, and Leonard Exhibit!? Nos. 1 
and 2 (R. Vol. 17, pp. 2305, 2306) and also moved ^o strike 

the testimonv with reference to the Van Guntcn evidence 
•/ 

(R. Vol. 17, p. 2308), which motions of defendants were 
reduced to writing and overruled under the interlocutory 
decree of June 3, 1927. 

Reference to the motion is made for the reasons upon 
which said motions were made, except in the case of the 
Gibson Exhibits 1 and 2 and Leonard Exhibits and 2. 
The ground upon which this motion was based and the ex¬ 
ception taken was that the plaintiff had not shown dili¬ 
gence in its effort to find these Exhibits; so as to introduce 
them in its case in chief in proper ordei. 

Tn reference to the Van Gunten testimonv in which he 
stated that Chambers had told him that he, Chambers, was 
to divide his share of the monev received bv him with 
Philips, the motion was based upon the same grojind that 
the objection was made to the evidence, that is to sa^’, on the 
ground that none of the defendants in this case could be 
bound by what Chambers, who was not a defendant jand who 
is now dead, had stated to witness. All defendants were 
given an exception in the interlocutory decree which over¬ 
ruled the aforesaid motion. 

Thereupon counsel for defendant Frank T. Sullivan, 
moved to strike all evidence as to negotiations preceding 
any connection with the making of the original Contract, 
all evidence that relates to transactions that may ha[ve taken 
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place between any of the Government officers or in 
1878 the boards, all letters written by Philips and Ste¬ 
phens, and all evidence of different deals that Philips 
may or may not have made with reference to other parties 
such as Lee Ilerrell, Poland Perry, Hamilton Lumber and 


Manufacturing" Company, Van Gunten, Natwick Lumber 
Company, Close Lumber and Trading Company, Charles 
Philips, Metropolitan Lumber Company, Calvin L. Robin¬ 
son, J. I. M. Wilson,land Wootten Lumber Company, all evi¬ 
dence of Sullivan's resale prices to Sullivan’s customers 
and all evidence with reference to the Airplane Lumber 
Company as not being admissible against defendant Frank 
T. Sullivan, in which motion counsel for defendant Charles 
Philips. Jr., joined (R. Yol. 17, pp. 2309, 2310), and which 
motion was reduced to writing and overruled under the 


interlocutory decree j of June 3, 1927, and exception allowed. 

Thereupon counsel for defendant Fidelity and Deposit 

Company of Maryland objected to and moved to strike out 

all testimony as to preliminary negotiations that were had 

between the War Department and Philips and Stephens so 

far as the defendant Fidelity and Deposit Company was 

concerned, on the ground that thev were not charged with 

any knowledge of said transactions; said defendant also 

objected and moved to strike out Exhibits and reference to 

transactions which did not relate to lumber described in or 

covered bv the contract, on the ground that the contract 

only covered lumber; said defendant also objected to and 

moved to strike out all Exhibits and testimonv so far as 

%/ 

they relate to transactions subsequent to August 1,1919, the 
date of the expiration of the contract, on the ground that 
the Bonding Company could be liable for no transactions 
subsequent to that date under its bond; said defendant also 
objected to and moved to strike out said Exhibits and tes¬ 
timony on the further ground that such preliminary nego¬ 
tiations and the contemporary and subsequent con- 
1879 struction or interpretation of the contract is not 
binding on the Bonding Company unless there is 
some latent ambiguity in the contract. (R. Vol. 17, pp. 
2310-2311.) 

Thereupon counsel for defendants Mitchell A. Touart, 
Jr., and Lottie Eitzen, Executrix, of the Estate of Gus 
Eitzen, deceased, moved to strike all the testimonv and ex- 
hibits except the testimony of Yancey, Fellows, Arnett, 
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Touart, J. L. Philips and Charles Philips, Jr., In which 
motion counsel for defendant Charles Philips joined, which 
motion was overruled and exceptions noted. (P. Yol. 17, 
pp. 2316, 2317.) 

Be it further remembered that the foregoing contains the 
substance of all the evidence given on the hearing of this 
cause, and each of the exceptions stated to have been taken 
by counsel were so taken and were duly allowed and noted 
by the Court, and this Statement of Evidence is Approved 
and ordered to be made of record in the above-entitled cause 
this 29th day of May, 1930. j 

Bv the Court, 

JENNINGS BAILEY, 

Justice. 

1880 In the Court of Appeals of the District of 

Columbia. 

No. 523S. 

John L. Philips, Frank T. Sullivan, Merchants and 
Manufacturers National Bank of Newark, Nevf Jersey, 
and Nellie Senft Chambers, Executors of the instate of 
George M. Chambers, Deceased; Fidelity and! Deposit 
Company of Maryland, a Corporation, Appellanj, 

vs. 

United States of America, Appellant, 

and No. 5239. j 

United States of America, Appellant, 


John Stephens et al. 

Stipulation As to Printing of Record. 

I:t is hereby stipulated by and between John Lj Philips, 
Frank T. Sullivan, Merchants and Manufacturers jNational 
Bank of Newark, New Jersey, and Nellie Senft Chambers, 
Executors of the Estate of George M. Chambers, Deceased, 
and Fidelity and Deposit Company of Maryland, appellants 
in above case No. 5238, John Stephens, appellee in the 
above case No. 5239, and the United States of jAmerica, 
appellee in above case No. 5238 and appellant in above 
case No. 5239: 
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1SS1 1. That these appeals may be heard in this Court 
upon the record filed herein, including* statement of 
evidence submitted by the appellants in above case No. 
5238, and omitting from said printed record the statement 
of evidence submitted by the United States of America, 
appellant in above case No. 5239, and the Clerk shall cause 
the said record to be printed accordingly. 

2. It is further stipulated and agreed that one-half of 
the cost of printing said record shall be paid by the United 
States of America, appellant in case No. 5239, and that one- 
half of such cost shall be paid by John L. Philips, Frank T. 
Sullivan, Merchants and Manufacturers National Bank of 
Newark, New Jersey, and Nellie Senft Chambers, Execu¬ 
tors of the Estate of George M. Chambers, Deceased, and 
Fidelity and Deposit Company of Maryland, a Corporation, 
appellants in case No. 5238. 

Dated this 1st dav of August, 1930, at Washington, D. C. 

!* CHARLES A. DOUGLAS, 

ABNER H. FERGUSON, 
Attorneys for John L. Philips. 
LYMAN M. BASS, 

1 Attorney for Frank T. Sullivan. 

THOS. C. BRADLEY, 

Attorney for Merchants and Manufacturers 
National Bank of Newark, Neiv Jersey, 
and Nellie Senft Chambers, Executors of 
the'Estate of George M. Chambers, De¬ 
ceased. 

i GEORGE E. HAMILTON, 

JOHN J. HAMILTON, 

GEORGE E. HAMILTON, 
EDMUND BRADY, 

HENRY R, GOWER, 

Attorneys for Fidelity and Deposit Com¬ 
pany of Maryland. 

WILTON J. LAMBERT, 

Attorney for John Stephens. 
LEO A. ROVER, 

U. S. Atty. 

WM. L. WARD, 

MARCUS BORCHARDT, 
Attorneys for United States of America. 
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1882 [Endorsed:] in the Court of Appeals of the Di¬ 
strict of Columbia. No. 5238. J. L. Philips et al. 
Appellants, v. the United States, and Xo. 5239. United 
States of America, Appellant, vs. John Stephens et al. 


Stipulation for printing record. 

Endorsed on cover: District of Columbia Supreme 
Court. Xo. 5238. John L. Philips et ah, appellants, vs. 


United States of America, and 


5239. 


United Sthtes of 


America, appellant, vs. John Stephens et al. Court of Ap¬ 
peals, District of Columbia. Filed Jun. 14, 1930. Henry 
W. Hodges, Clerk. 


